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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

DAVID G.TAYLOR, )

Raintiff, ))
VS. )) No. 2:15-cv-0071-WTL-DKL
JEFFERYSMITH, ))

Defendant. ))

Entry Discussing Motions for Summary Judgment and
Directing Entry of Final Judgment

Plaintiff David G. Taylor (Mr. Taylor”), an inmate athe Wabash Valley Correctional
Facility (“Wabash Valley”), brings this law# pursuant to 42 U.S.C. § 1983 alleging that
defendant Dr. Jeffery Smith (“Dr. Smith”) was deirately indifferent to s serious medical need
in violation of the Eighth Amendment when hemenated Mr. Taylor’s treatment for hepatitis C
after Mr. Taylor tested positive for methamphetaaesi Both parties mover summary judgment.
For the reasons set forth below, the ddBnt’'s motion for smmary judgment igranted and the
plaintiff’'s motions for summary judgment ailenied

[. Summary Judgment Standard

Federal Rule of Civil Procedure 56(a) prasdhat summary judgment is appropriate “if
the movant shows that there is no genuine disputeasy material fact and the movant is entitled
to judgment as a matter of law.” In ruling anmotion for summary judgment, the admissible
evidence presented by the non-moving party mus$igieved and all reasonable inferences must
be drawn in the non-movant’s favaerante v. DeLucab55 F.3d 582, 584 (7th Cir. 2009) (“We

view the record in the light most favorabletb@ nonmoving party and draw all reasonable
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inferences in that party’s favor.”). “When a tiom for summary judgment is properly made and
supported, an opposing party may not rely merehal@gations or denials in its own pleading;
rather, its response must—nby affidta\or as otherwise providedtinis rule—set out specific facts
showing a genuine issue for trial. If the oppgsparty does not so respond, summary judgment
should, if appropriate, be tmed against that partyFed. R. Civ. P56(e)(2). The nonmoving
party bears the burden of demonstrating thahsugenuine issue of material fact exibtarney
v. Speedway Super America, LL826 F.3d 1099, 1104 (7th Cir. 2008). The non-moving party
bears the burden of specifically identifying theevant evidence of recdy and “the court is not
required to scour the record search of evidence to defeat a motion for summary judgment.”
Ritchie v. Glidden C9242 F.3d 713, 723 (7th Cir. 2001).

II. Statement of Material Facts Not in Dispute

A. Evaluation and Treatment of Hepatitis C Virus.

Mr. Taylor was an inmate at the Wabash Valley at all times relevant to the allegations in
the complaint. He alleges that Dr. Smith digemned his treatment fdnepatitis C (“HCV”) in
December of 2013 after Mr. Taylor testguabsitive for methamphetamines. The Indiana
Department of Correction (“IDOC”) restarted Mraylor's HCV treatment on or about February
26, 2016. [Dkt. 53, at 2].

Mr. Taylor attached IDOC Health CarerBitive 3.09 to his complaint and motion for
summary judgment as evidence that he haswedémproper treatmentfdis HCV. [Dkt. 56-1].

IDOC Directive 3.09 is no longer the standafdcare for treatment. Instead, the current
standard of care for treatmentld€V is found in the HCV Treatnm¢ Guidelines (“Guidelines”)
promulgated by the Federal Bureau of Prisons PBO[Dkt. 58-3]. The Guidelines are used to

prioritize patients for treatment and determine whielatments to provide. In July 2015, the



BOP revised its Guidelines to reflect tweailability of new treatments and established a new
standard of care. [Dkt. 58-1, | 6; 58-3].

According to the Guidelines, testing for HCV infection is recommended for all sentenced
inmates with risk factors for HCV infection, fatl inmates with certain clinical conditions, and
for inmates who request testing. [Dkt. 58-3, at Hihi€al conditions include testing for all inmates
with a reported history of HZinfection. [Dkt. 58-3, at 6].

Cirrhosis is a condition of canic liver disease. ProgressionHCV infection to fibrosis
and cirrhosis may take years to occur in some matier may not occur at all. Most complications
from HCV infection occur in peophith cirrhosis. [Dkt. 58-3, at 8].

The platelet ratio index (“APRJ score, which is a calculation based on results from two
blood tests (the aspartate aminotfarase (“AST”) and platelet couni} a less invsive and less
expensive means of assessing fibrosis and cirrkiwesmsa liver biopsy. This test is irrelevant and
unnecessary if the individual is kmwa to have cirrhosis. [Dkt. 58-3t 7]. An APRI score greater
than 2.0 may be used to prediat foresence of liver cirrhosis. Ratts with APRI scores greater
than 2.0 should have a liver ultrasoun@taluate the liver. [Dkt. 58-3, at 8-9].

Assessing hepatic compensation is imporfantdetermining the most appropriate HCV
treatment regimen, and treatment may differ dependn the level of cirrhosis. [Dkt. 58-3, at 9].
The Guidelines provide that certain cases atrehigher risk for complications or disease
progression and require more urgeomsideration for treatment. Thatients at Level 1, or highest
priority, are those with cirrhosis, liver tratapt candidates or rquents, patients with
hepatocellular carcinoma, those with comorbidii& conditions assoced with HCV (such as
renal disease), those taking imnosuppressant medications #ocomorbid medical condition,

and continuity of care for inmaealready receiving treatment. [DI8-3, at p. 11]. Patients at



Level 2, or high priority, includ¢hose with APRI scores greater equal to 2.0, those with
advanced fibrosis on a liverdpsy, those with Hepatitis B atlVV coinfection, and those with
comorbid liver disease. Patients at Level 3jnbermediate priority, include those with APRI
scores between 1.5 and 2.0, those with Stage @sfion a liver biopsy, those with diabetes
mellitus, and those with porphyria cutanea tardéeRis at Level 4, or routine priority, are those
with Stage 0 to Stage 1 fibrosis on liver biopsy, and all other cases ofrtfi€2¥on that meet the
criteria for treatmen{Dkt. 58-3, at 12].

In addition to the above criteria, the Guidebrprovide that patients being considered for
treatment for HCV should also have no comdatations to any component of the treatment
regimen, and demonstrate willingness and an aldiligdhere to a rigorouseatment regimen and
abstain from high-risk activities while incarceht¢Dkt. 58-3, at 13]. Té Guidelines currently
recommend treatment with medicas such as Harvoni and &kira Pak. Monotherapy or dual
therapy with pegylated interferon and/or ribiavis no longer recommended. [Dkt. 58-3, at 14].

The Guidelines state that ongoing injection dungg or alcohol use &contraindication to
peginterferon drug therapy. Medical reseastlggests that methamphetamine compromises
interferon alpha-mediated intea immunity against HCV infection, indicating that
methamphetamine may have aawibr role in the immunopathagesis of HCV. In essence,
methamphetamine compromises the body’s immunities to HCV and enhances HCV replication.
[Dkt. 58-1, 1 13; 58-3, at 25].

Periodic monitoring is recommended for altipats with active ifection. [Dkt. 58-3, at
15]. For cases without advanced fibrosis, hogis, or complications, periodic evaluation is
appropriate. For patients withrdiosis or significant comorbiditse evaluation is recommended at

least every three to six months.lidiana, inmates with chronic NOnfection are enrolled in the



Chronic Care Clinic (*CCC”), wére clinical evaluation and latadory testing are completed
regularly, usually every three six months. [Dkt. 58-1, 1 14].

B. Mr. Taylor’'s Treatment for HCV.

Mr. Taylor began receiving triple drug therapy with Peginterferon, Ribavirin, and
Boceprevir in June of 2013. [Dkt. 58-2, at 7]. December 30, 2013, Mr. Taylor's HCV treatment
was discontinued after he tested positive for methamphetamine. [Dkt. 58-2, at 16]. After Mr.
Taylor’s triple drug tlerapy was discontinued, he wadl sggularly monitored in the CCC and
had frequent lab tests to ewate his liver functioning duringll of 2014. [Dkt. 58-2, at 21-34].

On March 5, 2015, his APRI s@mwas less than 1, placifgm at Level 4, or routine
priority for treatment. At that time, helenied abdominal pain, bloating, edema, easy
bruising/bleeding, changes in bowel habits,lena, hematochezia, rectal bleeding, jaundice,
weight loss, or night swésa [Dkt. 58-2, at 35].

On May 22, 2015, Mr. Taylor&PRI score had increased awer 1.0. [Dkt. 58-2, at 39].
On August 7, 2015, his APRI score had increase@.01. Mr. Taylor was told he would be
prioritized for HCV treatmet. [Dkt. 58-2, at 44-47].

On November 10, 2015, Mr. Taylor was stable and his AdeBte had dropped to 1.758.
He denied fatigue, myalgias, arthralgias, meldmanatochezia, and hematemesis. He continued
to be monitored and have labs. [Dkt. 58-2, at &jce his average APRI score since March 2015
was 2.016, an ultrasound of his liver/abdomen evdsred. [Dkt. 58-2, at 52]. On November 25,
2015, Mr. Taylor underwent an ultrasound, which skdwo evidence of patocellular carcinoma
and no evidence of cirrhosis. [Dkt. 58-2, at 57].

On December 8, 2015, Mr. Taylor saw his pdev and discussed the ultrasound results.

His APRI score was 1.758, butetlultrasound was “essentially nahi [Dkt. 58-2, at 58]. On



January 27, 2016, Mr. Taylor's APRI score increbtse?.28. [Dkt. 58-2, &2]. On February 22,
2016, Mr. Taylor was seen in the CCC and colaasesgarding restarting HCV treatment. His
current APRI score ve&al.758. [Dkt. 58-2, at 66].

On February 29, 2016, Mr. Taylor was agaobunseled regarding HCV treatment and
completed a pre-treatment HCV checklist. [Dkt.Z&t 68]. The plan was to start Mr. Taylor on
Harvoni and Ribavirin for 12 weeks. He signediaformed consent for treatment in which he
again acknowledged that his treatment maystmoped if he injects dgs, gets tattoos, or
participates in other behavitihvat could spread HCV. [Dkt. 58-at 76]. On April 11, 2016, after
several weeks of treatment, Mr. Taylor’s lab tessshowed his HCV RNA was less than 15. [Dkt.
58-2, at 79]. This result inclites the disease is mgtected. [Dkt. 58-1, | 23].

[ll. Discussion

A. Mr. Taylor’s Declaration .

Dr. Smith has moved to strike portions of.Miaylor's declaration in opposition to Dr.
Smith’s motion summary judgment. [Dkt. 64, { § 2-5, 10; dkt. 66, at 3]. Dr. Smith has challenged
these statements arguing that they are eitbebased on personal knowledge or that they are
medical opinions Mr. Taylor inot competent to make.

Federal Rule of Civil Procedure 56(c)(4) gowesaifidavits and declarations presented in
support or opposition to a motion for summangdgment and requires that “an affidavit or
declaration used to support@ppose a motion must be madepensonal knowledge, set out facts
as would be admissible in evidence, and showth®aaffiant or declarant is competent to testify
on the matters stated.” If the affiant is notifgsig as an expert, the affiant’s testimony “in the
form of opinions or inferences is limited taolse opinions or inferences which are (a) rationally

based on the perception of the witness, (Wpfbkto clearly understanding of the witness’s



testimony or to determining of a fact in issueg &0) not based on scientific, technical, or other
specialized knowledge withitme scope of Rule 701Fed. R. Evid701.

First, Mr. Taylor asserts that IDOC Directi@e09 is the standard of care for treatment of
HCV. [Dkt. 64, 1 2]. However, MrTaylor has no personal knowledge whether IDOC Directive
3.09 is current or outdated. As such, the assertioparagraph 2 of Mr. Taylor’'s declaration are
not competent evidence and will not be considered by the Court.

Next, Mr. Taylor asserts “alcohor substance abuse is notabsolute contraindication to
antiviral therapy once antiviral therapy has lreg “there are no medical reasons why antiviral
therapy is stopped if a patient tests positive time for drugs or alcohol,” and the “termination
of my HCV treatment has caused a biochemicalrabetgion of my liver, which is evidenced by
increased bilirubin in my bloodstream. Sin&enith terminated my HCV treatment | am
experiencing chronic fatigue, poor stamina, ingbito concentrate, joirpain, muscle aches,
chronic itching, digestive problemand persistent headaches$ vdtich are symptoms of HCV.”
[Dkt. 64, 1 1 4, 5, 10]. Each ofdbke paragraphs involve sciemtiftechnical, or specialized
knowledge regarding HCV. Mr. Tayl is not testifyingas an expert. Therefore his testimony may
not be based on scientific, technjaai other specialized knowleddgeed. R. Evid701. As such,
the assertions in paragraphs 4, 5, and 10 ofTlelylor's declaration are not competent evidence
and will not be considered by the Court.

B. Eighth Amendment.

In his complaint, Mr. Taylor alleged Dr. $im acted with deliberate indifference to Mr.
Taylor’s serious medical need & Dr. Smith terminated and wauhot resume, his treatment for
HCV. Mr. Taylor also sought injunctive relief the form of treatment for his HCV and money

damages. His claim for injunctive relief is nomoot as his treatment for HCV was reinstated in



February of 2016. Only his claim for money damages survives.

In support of his motion for summary judgnenlr. Taylor argues that Dr. Smith was
deliberately indifferent to his seus medical need when he dstinued Mr. Taylor’s treatment
for HCV after Mr. Taylor tested positive for theamphetamine on one occasion. Mr. Taylor relies
on IDOC Directive 3.09 and his declarations [dK#8, 64] as evidence that he received improper
treatment for his HCV. [Dkt. 56-1].

In support of his motion for summary judgmedt, Smith argues h&as not deliberately
indifferent to Mr. Taybr's medical needs.

Pursuant to the Eigh Amendment, prison officialbave a duty to provide humane
conditions of confinement. This means that offisimust take reasonalsteeasures to protect the
safety of the inmates and enstinat they receive adequate food, clothing, shelter, and medical
care.Farmer v. Brennan511 U.S. 825, 834 (1994). To prevail an Eighth Amendment claim of
deliberate indifference to medical needs, a pldimtifst demonstrate two elements: (1) he suffered
from an objectively serious medical conditiomda(2) the defendant kneabout the plaintiff’s
condition and the substantial risk ofrhmeit posed, but disregarded that rikk.at 837;Pittman ex
rel. Hamilton v. County of Madison, IlI746 F.3d 766, 775 (7th Cir. 2014).

As to the first element, the objective prong riegegithat “the illness or injury for which
assistance is sought is sufficienglgrious or painful to make the refusal of assistance uncivilized.”

Gutierrez v. Petersl11 F.3d 1364, 1372 (7th Cir. 1997) (quotidgoper v. Case\97 F.3d 914,

1 Mr. Taylor submitted two declarations. The firfgtkt. 56], was in support of his motion for summary
judgment. The second, [dkt. 64], was filed in opposition to Dr. Smith’s motion for summary judgment. The
declarations are similar in that they both contain assertions pertaining to scientific, technical, or specialized
knowledge regarding HCV. However, Mr. Taylor is resttifying as an expert and is not permitted to make
assertiondased on scientific, technical, or other specialized knowledgsuch, paragraphs 7, 8, 9,

10 in the declaration found at docket 56 are not competésience and will not be considered by the Court.
Fed. R. Evid701.



916 (7th Cir. 1996)). An obrtively serious medical condition ‘@me that ‘has é&en diagnosed by
a physician as mandating treatmenooe that is so obvious thatesva lay person would perceive
the need for a doctor’s attentionThomas v. Cook County Sheriff's Dep88 F.3d 445, 452 (7th
Cir. 2009) (quotingHayes v. Snyderb46 F.3d 516, 522 (7th Cir. @8)). Serious conditions
include those that significantly affect the persodéaily activities, feature chronic and substantial
pain, or could result in further significanjuny or unnecessary pain if left untreat&utierrez,
111 F.3d at 1373

As to the second element, “[tjo show deliate indifference, [Mr. Taylor] must
demonstrate that the defendant was actuallprawnf a serious medical need but then was
deliberately indifferent to it."Knight v. Wiseman590 F.3d 458, 463 (7th Cir. 2009). This
requirement is satisfied when a prison officiallf& to act despite his knowledge of a substantial
risk of serious harm” to a prisonéarmer,511 U.S. at 841. Dr. Smith does not dispute that HCV
satisfies the first prong of the deliberate indiffereanalysis. [Dkt. 58, at 11]. The issue in dispute
here is whether Dr. Smith was delibefgtindifferent to Mr. Taylor's HCV.

With respect to the second element of a dediteeindifference claim, a court examines the
totality of an inmate’s medical cafReed v. McBridel 78 F.3d 849, 855 (7th Cir. 1999). Adequate
medical care may involve care that the prisodsagrees with; this gdagreement alone is
insufficient to establish aRighth Amendment violatiorGee Pyles Wwahim, 771 F.3d 403, 409
(7th Cir. 2014). To establistieliberate indifference, the poiser must demonstrate “that the
treatment he received was ‘blatantly inappropriate,’{quotingGreeno v. Daley414 F.3d 645,
654 (7th Cir. 2005)); or, stated another way, thattreatment decision “represents so significant
a departure from accepted professional standansotices that it calls in question whether the

[medical professional] was actuaélyercising his professional judgment’ (citing Roe v. Elyea,



631 F.3d 843, 857 (7th Cir. 2011) afdin v. Wood512 F.3d 886, 895 (7th Cir. 2008)).

Mr. Taylor’s drug therapy foHCV was discontinued in Decembof 2013 when he tested
positive for methamphetamine. Although no longer stendard of care for treatment, IDOC
Directive 3.09, on which Mr. Taylaelies in support of his claim faleliberate indifference, states
“recent substance or alcohol use during incarceration” is an “absolute contraindication to antiviral
therapy” and inmates with thescontraindications “should not hesated with interferon and
ribavirin as long as theontraindication exists.[Dkt. 1, at 4-5]. Similay, the Guidelines state
that ongoing injection drug use or alcohol use is a contrainairctdipeginterferon drug therapy,
which is the type of drug therapy Mr. Taylaras receiving. Medical research suggests that
methamphetamine use compromises the body’s immunities to HCV and enhances HCV
replication. [Dkt. 58-1, 1 13; dkt. 58-3, at 25]. Mover, the Guidelines provide that patients being
considered for HCV treatment should have no camdreations to any coponent of the treatment
regimen, and must demonstrate a willingness andyatailadhere to a rigous treatment regimen
and abstain from high-risk activities while incaated. [Dkt. 58-3, at 12]. Therefore, the decision
to discontinue Mr. Taylor's HCV drug therapgatment was medically appropriate and was not
deliberately indifferent.

Mr. Taylor argues that Dr. Smith discanied his HCV medicatiobecause he tested
positive for methamphetamine use, but not for any medical reason. There is no evidence that Dr.
Smith’s decision to discontinue Mr. Taylorteeatment was not medically sound. Rather, the
Guidelines state that drug use is contrairtéidavith HCV drug therapyDrug use can actually
worsen a patient’s condition by compromising the body’s immunities to HCV and enhancing HCV
replication. [Dkt. 58-1, T 13; 58-&t 25]. Mr. Taylor has not baitted Dr. Smitls evidence

showing the decision to disntinue his HCV treatment tef he tested positive for

10



methamphetamine was not medically ajrate with any competent eviden&=e Roe v. Elyea

631 F.3d 843, 857 (7th Cir. 2011)adlding that a medical professial acting in his professional
capacity may be held to have displayed deliberate indifference only if his decision is “such a
substantial departure from accepted professional judgment, practice, or standards” as to
demonstrate that he did not actually basedhcision on his medicaidgment.). Based on the
admissible evidence, Dr. Smith’s decision to digawue Mr. Taylor HC\Mreatment was medically
appropriate. As such, Dr. Smith svaot deliberately indifferent ta serious medical need when

he discontinued Mr. Taylor’s treatment for HCV after he tested positive for methamphetamine.

Mr. Taylor also argues théie suffered harm from th@discontinuation of treatmenir.

Taylor asserts the lab results show his HCV Jwat and bilirubin levels increased as his HCV
therapy was discontinued and the discontimmatof the HCV drug therapy caused him to
experience chronic fatigue, poor stamjimability to concetnate, joint pain, muscle aches, chronic
itching, digestive problems, and persistent laehds. [Dkt. 56, 1 10]. Hower, Mr. Taylor has
not submitted any medical or othexpert evidence to support thadaims and the assertions in
his declaration that the discontinued use ofMH{tug therapy caused him harm is not competent
evidence.

When Mr. Taylor filed his complaint, h&vanted medical treatment that he was not
receiving. A dispute about his proper coursdretment does not stageclaim of deliberate
indifference. “Under the Eighth Amendment, [the plaintiff] is not entitled to demand specific care.
[H]e is notentitled to the bestare possible. [H]e is entitled to reasonable measures to meet a
substantial risk of serious harm to h&éhe defendants have taken those measuFeslies v.

Edgar, 112 F.3d 262, 267 (7th Cir. 1997).

11



The evidence shows that from Decemb&013 through February of 2016 when Mr.
Taylor was not receiving drugedhapy for his HVC, Dr. Smith toogroper measures to closely
monitor his HCV. More specifidly, the undisputed evidence shothat Mr. Taylor was regularly
monitored and had frequent lab tegb evaluate his liver functiofDkt. 58-2]. Mr. Taylor was
seen in the Clinic on March 5, 2015, and May 22, 2015, at which time he denied having any
abdominal pain, bloating, edemaasy bruising/bleeding, change in bowel habits, melena,
hematochezia, rectal bleeding, jaundice, weight lmssight sweats. Mr. Tdor’s test results did
not indicate significant fibrosis fqrioritization for treatment. Mr. Taylor's APRI score which is
a key predictor of fibrosis and cirrhosis, reneal below 1.5 until August of 2015, when it was
2.01. Soon after, his APRI score dropped to 1.758.

However, since his average APRI scaiace March of 201%vas 2.016, he had an
ultrasound, which showed no cirrhosis, but remamadjh priority for treahent due to his APRI
score. On January 27, 2016, his APRI score ineckés 2.28, so Mr. Tagl was counseled on
HCV treatment and completed a pre-treatment HG¥ck-list. He then started the most updated
treatment therapy, Harvoni and Ribavirin.

Dr. Smith has shown that the discontinuatdMr. Taylor's HCV drug therapy after he
tested positive for methamphetamine was mdigicaund. Dr. Smith haalso shown that he
continually monitored Mr. Taylaturing the period of time he waot receiving HCV drug therapy
and Mr. Taylor suffered no harm. Mr. Taylor lmesented no competent evidence to dispute these
facts. As such, Dr. Smith is entitled to summary judgment.

[ll. Conclusion
For the foregoing reasons, Dr. Smith’stiono for summary judgment [dkt. 57] gsanted.

Mr. Taylor's motions for summarjudgment [dkts. 55, 60] aenied Judgment consistent with

12



this Entry shall now issue.

IT IS SO ORDERED. b_),ﬂu_,\ jzﬁ,,_,w,_

Date:3/22/17 Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana
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