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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTEDIVISION

HIGHLAND TH, LLC andOVERSEASLEASE
GROUP, INC.,

Plaintiffs,

VS. No. 2:15ev-00196JIMS-DKL
City oF TERREHAUTE, CITY OF TERREHAUTE
WASTEWATERUTILITIES, BOARD OFPUBLIC
WORKS AND SAFETY, DUKE BENNETT, MARK
THOMPSON TERREHAUTE DEWATERING
COMPANY, LLC, andPLOCHER CONSTRUCTION
COMPANY, INC.,

N N N N N N N N N N N N N N N

Defendants
ORDER
Presently pending in this case are the following motions: (1) a Motion to DisimisgC
I-VI of the Amended Complaint filed by Defendarnthe City of Terre Hautdhe “City”), The
City of Terre Haute Wastewater UtilitiesTMWW?"), the Board of Public Works and Safetiié

“Board’), Duke Bennett, and Mark Thompson (collectivethie “Terre Haute Defendarijs

[Filing No. 37; (2) a Motion to Dismiss Counts 7 and 8 of Plaintiffs’ Amended Complaint filed

by Defendant Terre Haute Dewatering Company, LLCHDC"), [Filing No. 59; and (3) a

Motion to Dismiss, Alternatively to Stay, and to Compel Arbitration filed by DefenBé&ocher

Construction Company, Inc._(“Plocfigr| Filing No. 64.

l.
STANDARD OF REVIEW

Federal Rule of Civil Procedure 8(a)(2¢quires only ‘a short and plain statement of the
claim showing that the pleader is entitled to reliefzfickson v. Parduss51 U.S. 89, 93 (2007)

(quotingFed. R. Civ. P. 8(a)() “Specific facts are not necessary, the statement need only ‘give
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the defendant fair notice of what the...claimargd the grounds upon which it restsErickson
551 U.S. at 93quotingBell Atlantic v. Twombly550 U.S. 544, 555 (200)7)

A 12(b)(6) motion to dismiss asks whether the complaint “contain[s] sufficietidia
matter, accepted as true,'state a claim to relief that is plausible on its facé\8hcroft v. Igbal
556 U.S. 662, 678 (200¢quotingTwombly 550 U.S. at 570 In reviewing the sufficiency of the
complaint, the Court must accept all weléd facts as true and draw all permissible inferences in
favor of the plaintiff. SeeActive Disposal, Inc. v. City of Darie635 F.3d883, 886 (7th Cir.
2011) The Court will not accept legal conclusions or conclusory allegation$fiasesi to state
a claim for relief. SeeMcCauley v. City of Chicag®71 F.3d 611, 617 (7th Cir. 2011factual
allegations must plausibly state an entitlement to relief “to a degree that risestadepeculative
level.” Munson v. Gaeix73 F.3d 630, 633 (7th Cir. 201ZThis plausibility determination is “a
contextspecific task that requires the reviewing court to draw ofjudgial experience and
common sense.ld.

Additionally, a plaintiff “can plead himself out of court by pleading facts that shathe
has no legal claim.’Atkins v. City of Chicag®31 F.3d 823, 832 (7th Cir. 2011In othemwords,
“[a]lthough normally a district court should not base a dismissal under Rule 12(b){& on
assessment of an affirmative defense, that rule does not apply when a pangidded in its
complaint facts that establish an impenetrable defense to its claiasKer v. Deere & Cp556
F.3d 575, 588 (7th Cir. 200%itation and quotation omitted).

Il.
BACKGROUND

The factual allegations in the Amended Complaint filed by Plaintiffs Highland TB, L
(“Highland’) and Overseas Lease Group, IndOLG"), which the Court must accept as traie

this time are as follows:
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On Juy 15, 2014, the City, THWWthe Board, and Powerdyne Terre Haute Holdings LLC
(“Powerdyn® signeda Purchase and Sale Agreement (hgreement”)which provided thathe
City, THWW, and the Board agreed to: dgliver waste activated sludge and other biological
material to Powerdyne for Powerdyne to process into diesel fuel; and (H)ebdiesel fuel back

from Powerdyne. Hiling No. 28 at 23.] The Agreement was signed by Duke Bennett (the Mayor

of Terre Haute) on beHadf the City, Matt Thompson (Director 3HWW) on behalf of THWW,
Robert Murray (President of the Board) on behalf of the Board, and GeoffsgnHPresident of

Powerdyng on behalf of Powerdyne.Flling No. 281 at 19] Producing renewable diesel fuel

involves removing the water from the waste activated sludge through centrifugatiprocess

known as “dewatering.” [Filing No. 28 at § Thedocument provided that the City, THWW, and

the Boardvould pay 240 consecutive monthly payments of $719,326.58 faradering services,

for a total ost of $172 million over the life of the Agreemeriilihg No. 28 at J It also provided

that “since [the City, THWW, and the Board will be receiving significant revefiaen remote
cities for their [waste activated sludge] and other third parties for theoE&enewable Fuel,
provided that [Powerdyne] is not in default of this Agreement, [the City, THWW henBdard]
shall not have the right to use non appropriation of funds as a reason [for] terminatic of
Agreement or as a defense for nonpayment of any amounts due under this Agreemiemi.” |
No. 28-1 at 1§

On May 15, 2014, Highland entered inthease Ageement with THWWthe"Leasé)
whereby Highland agreed to lease from THWW the facility whergvatering would occur.

[Filing No. 28 at 3* In July 2014, Plocher and Highland entered into an agreement whereby

! Thereis no explanation in the Amended Complaint or elsewhere as to why Highland and THWW
entered into the Lease before the Agreement was signed. The Court also h&tesntifés have
not asserted any claims relating to the Lease.
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Plocher would purchase, install, and téisé dewatering facility equipment(the “Plocher

Contract). [Filing No. 28 at § At that time, Plocher knew of thexistence of the Agreement.

[Filing No. 28 at §

On November 20, 2014he partis to the Agreemeraigreed to assign the rights and
delegate the obligations related tewlateringto Highlandin a Partial Assignment and Delegation

of Purchase and Sale Agreement (tAssignmenit). [Filing No. 28 at § Highland was owned

by Powerdyne when it entered into the Lease and Assignmeéiritng[No. 28 at J In late

November 2014, OLG acquired HighlandEilijng No. 28 at 3

Also in November 2014, Mark ThompsoDirector of THWW,spoke in person with a
representative of OLG regarding the Agreement, and the commitment by th@ WV, and

the Board to purchase renewable diesel fuélling No. 28 at 4 Mr. Thompson stated that

THWW had entered into waste water supply agreements with other cities, andhabat t
agreementsvould providea sufficient revenue stream émsure that the City, THWW, and the

Boardcould perform their obligations under tAgreement. [iling No. 28 at 4 Mr. Thompson

also provided spreadsheets to OLG representatives regéndipgjected revenue.E[ling No.
28 at 4] The representations regarding the existence of waste water supply agreenheotisewit

cities were false.Hiling No. 28 at 4 Based on Mr. Thompson'’s representations, Highland drafted

a proforma to present to the Terre Haute City Coundillirfjg No. 28 at 4

In reliance on Mr. Thompsonigpresentations to the OLG representative, OLG acquired

Highland and “made substantial investments to ensure that Highland could pesfohtigdtions

under the Assignment.” F[ling No. 28 at 4 Additionally, in December 2014 OLG accepted

assignment of Highland’s obligations undbe Plocher Contract [Filing No. 28 at 4 For
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example, OLG has insured the-detering equipment from November 2014 through the present.

[Filing No. 28 at 4

Highland was prepared to begin operating and maintaining services for-theteteng
facility in late December 2014, but the City, THWW, and the Board never delivered waste

activated sludge to the deatering facility. Filing No. 28 at 45.] Additionally, neither the City,

THWW, nor the Board have ever made payments to Highland under the AgreeRriemg. No.
28 at 9]

Beginning in November 2014 and through March 2015, Highland and OLG representatives
had discussions with Mr. Bennethe Mayor of Terre Hautegnd Mr. Thompson regarding
whether the City, THWW, and the Board would honor their contractual commitniénibsg No.

28 at 5] Mr. Bennett and Mr. Thompson repeatedly stated that the Agreement and the Assignment
were valid contracts, and that the City, THWW, and the Board would honor their obligations under

them. Filing No. 28 at 5] Additionally, at a Terre Haute City Council meeting in February 2015,

Mr. Bennett stated that the Agreement was valid and did not need any further appjelialg
No. 28 at § In the meantime, relying on Mr. Bennett's and Mr. Thompson’s representations,
OLG and Highland continued to incur costs to prepare and maintain tvateleng facility.

[Filing No. 28 at §

In March 2015, the City began negotiating with a different comp&HRC, to provide

dewatering services to the City.Fi[ing No. 28 at § The City and THC entered into a

preliminary agreement on March 30, 2Qike “THDC Agreemeri}, which required THDC to

pay the City a deposit of $750,000 as a “prepayment of anticipated lease paymtre<lity’s

wastewater treatment facility. Ffling No. 28 at § Mr. Bennett and Robert Murray, President of

the Board, signed the THDC Agreement on behalf of the City, and Mr. Murray had the
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understanding that the Board would later approve the TAD@ement. [filing No. 28 at j

When he learned that the THDC Agreement would not be presented to the Board for approval, Mr

Murray resigned his position with the Boardzil[ng No. 28 at @ Mr. Murray stated that he was

told the City needed the $750,000 payment from THDC under the THDC Agretmmaatt its

payroll obligations, and that is why he signed the THDC Agreeméiiind No. 28 at q

In May 2015, the City, THWW, and the Board repudiated the Agreement anddhmel

Assignmentvith Highland claiming they were both invalid Efling No. 28 at § A City attorney

has represented that the City cannot make payments on its bonds, and cannot pay for equipment

necessary for the operation of certain facilitieSilifjg No. 28 at § To date, the City, THWW,

and the Board have not delivered any waste activated sludge to Highland as provided in th
Assignment, have not made any payments due to Highland under the Assignment, and have
indicated that they do not think the Assignment creates any binding obligation upon fherg. [

No. 28 at  Plocher, which had contracted to paeequipment for the devatering facility, sold

that equipment to the City for less than the market value of the equipriéintg No. 28 at g

Highland and OLG filed the original Complaint in this matter on June 9, 2BiiSg[No.
1], and the operative Amended Complaint on October 23, 2616y No. 2§ in response to a

Motion to Dismiss filed by the Terre Haute DefendarfEiling No. 1§4. In the Amended

Complaint, Highland and OLGssert the following claims: (1) declaratory judgment agaimst th
City, THWW, and the Board, declaring that the Agreement and Assignment are valily, lega
binding contracts; (2) breach of contract against the City, THWW, and the E8aqljantum
meruit against the City, THWW, and the Board; (4) fraud against Mr. Bennett addhtdnpson;

(5) appointment of a receiver against the City; (6) an injunction against tleeHaarte Defendants

prohibiting them from removing equipment from thevdatering facility; (7) tortious interference
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with contract against Plocher am#iDC; and (8) tortious interference with business relationships

against Plocher and THDCEFi[ing No. 28 at 7-13 The Terre Haute Defendants have moved to

dismiss Counts 1 through 6 the Amended Complaintf[ling No. 34, THDC has moved to
dismiss Counts 7 and 8 of the Amended Complsmagainst jt[Filing No. 5§, and Plocher has
moved to dismiss Counts 7 and 8 as against it or, in the alternastay the litigation and compel
Highland and OLG to arbitrate their claims against Plockémf No. 6(. The Court will discuss
each motion in turn.

.
THE TERRE HAUTE DEFENDANTS’ MOTION TO DisMISS

In their Motion to Dismiss, the Terre Haute Defendants request that the Couigsdism
Counts 1 through 6 of the Amended Complaint for failurstate a claim.

A. Counts 1 and 2 — Declaratory Judgment That Agreement Is Valid and
Enforceable, and Breach of the Agreement

In Countl Plaintiffs seek a declaration that the Agreement and the Assignment are valid
and enforceable, and in Count 2 Plaistiffssert thahe City, THWW, and the Boardreached

the Agreemen{Filing No. 28 at 78.] The Terre Haute Defendarssek dismissal of both Cowsnt

argung that the Agreement is void for thremeasons: (1) it was entered into without an
appropriation; (2) it was entered into without City Council or Sanitaryibistpproval; and (3) it

is an illegal investment contracEiling No. 33 at 714.] Accordingly, the Terre Haute Defendants

argue, they cannot be liable for breaching the Agreeméritnd No. 33 at 7

1. Lack of an Appropriation
The Terre Haute Defendants assert that under Indiana law, “contracts executed by
municipal officers who exceeded their authority or failed to follow the phlestmprocedure are

null and void.” Filing No. 33 at /] They also argue that when a private party contracts with a
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municipality, it is the private party’s obligation to ensure that the municipalyteaauthority to

enter into the contractF{ling No. 33 at /] The Terre Haute Defendants contend that Indiana law

provides that a contract entered into without an appropriation to pay the debt incurreld assoi

no prior appropriation was made heré&ilihg No. 33 at 89.] The Terre Haute Defendants rely

on the Amended Complaint’s allegations to argue that the Agreement stated it would loe funde
through revenues from other cit\bo had contracted withtHWW, but that those revenues never

materialized. [filing No. 33 at 910.] They emphasize the lengthy term of the Agreeraadtthe

sizable financial obligation it imposed on the Capd argue that the Nefppropriation Clause
in the Agreement is improper because it “attempt[s] to render a void contlidct.Va [ Filing
No.33 at 1]

In response, Plaintiffs argubat the Terre Haute Defendants have not pointed to any
allegations in the Amended Complaint indicating #ragppropriation was not made, and that the

Terre Haute Defendants are prematurely arguing the merits of the claimg No. 47 at 4

Plaintiffs also assert that Indiana law provides that “cities and their tex®c@gencies are
presumed to achiconformancevith statutory directive and within the limited powers granted by

the Legislature.” Ffiling No. 47 at 4

Under Indiana law,a citymust obtain an appropriation before entering into a contract that

obligates the city to pay money. Specificallyliana Code § 38-8-12(b) provides that “a city

2 A federal court sittingn diversity must apply the choice of law provisions of the forum state.
Storie v. Randy’s Auto Sales, LI%89 F.3d 873, 879 (7th Cir. 200®Because the district court’s
subject matter jurisdiction was based on diversity, the forum state’s didée rules determine
the applicable substantive law”). The parties (with the exception of PJogheh relies on
federl law for its arbitratiorrelated arguments) rely upon Indiana law in analyzing Plaintiffs’
claims. PBee, e.g.Filing No. 33 at 724 (the Terre Haute Defendants citing Indiana law)ng
No. 47 at 211 (Plaintiffs citing Indiana law)Eiling No. 59 at 311 (THDC citing Indiana law).]
Absent a disagreement, the Court will apply Indiana laMass. Bay Ins. Co. v. Vic Koenig
Leasing 136 F.3d 1116, 1120 (7th Cit998) Wood v. MidValley, Inc, 942 F.2d 425, 4287

8
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department, officer, or employee may not obligate the city to any extgomhdbé¢he amount of
money appropriated for that department, officer, or employee. An obligation meidétion of
this section is void.” Indiana courts haneadily enforced this provision, invalidating contract
where there was not an appropriation to account for the city’s financial commit®ee, e.g.
White River Conservancy Dist. v. Commonwealth Engineers,9A6.N.E.2d 1011, 1018nd.
Ct. App. 1991)acknowledging thatantracta municipal district entered into would be “void and
contrary to law” because district did not appropriate funds to cover its costsndingfthat
statutory exception focontracts for certain servicdwhich does not apply here) applied so
contract was valid)Board of Public Works of City of Hammond, Ind. v. L. Cosby Bernard and
Co, 435 N.E.2d 575, 577 (Ind. Ct. App. 19&finding contract for architectural services that city
entered into without appropriation was invalid, and statimgd. Code 3&4-8-12(b) is
unambiguous in its condemnation afiy attempt to bind a municipality in the absence of an
appropriationy.

In the Amended Complaint, Plaintiffs allege tlitighland entered into the Agreement
relying on Mr. Thompson'’s representations that agreements between THWW and tdker ci
would provide “a sufficient revenue stream to ensure the City, [THWW], and the Board could

perform the Agreement.”Fjling No. 28 at 4 Further, the Agreementreferred to extensively

in, and attached as an exhibit to, the Amended Complaiptovides that:

(7th Cir. 1991)X“The operative rule is that when neither padises a conflict of law issue in a
diversity case, the federal court simply applies the law of the state in whigdéral court sits....
Courts do not worry about conflict of laws unless the parties disagree on which state’s laag appli
We are busgnough without creating issues that are unlikely to affect the outcothe oése (if
they were likely to affect the outcome the parties would be likely to contes)”")h@mphasis
added).

3 The Court can consider the Agreement in deciding the penaatigns to dismiss because it is
attached to the Amended Complaint as an exhibit, and referred to and discussed hegein.
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The parties acknowledge that the Board of Public Works and Safety is part of the
City of Terre Haute which is a governmental entity whose funds arecsubje
appropriation by its fiscalddy. Notwithstanding the foregoing, sinjgtee City,
THWW, and the Boardvill be receiving significant revenues from remote cities
for their [waste activated sludge] and other third parties for the s&ersdwable

Fuel, provided that Supgr is not indefault of this Agreement, [the City, THWW,

and the Board$hall not have the right to use non appropriation of funds as a reason
[for] termination of this Agreement or as a defense for nonpayment of any amounts
due under this Agreement.

[Filing No. 28-1 at 18

Theseallegations indicatéhiat the City’'s, THWW'’s, and the Board’s obligations under the
Agreement were being funded by revenue from contracts with other cities, and naarfrom
appropriation. Further, as Plaintiffs themselves allege, those reveouetier cities never

materialized. $eeFiling No. 28 at Y(Plaintiffs alleging that “Bennett and Thompsmade a

material misrepresentation of past or existing fact, including that other citiesteadceinto a
waste water supply agreement with [THWW] and that the commitment from othsrrivded

a sufficient revenue stream to ensure the City, [THW#id the Board could perform the
Agreement,” and “[tlhose representations were false”).]

While Plaintiffs were not required to plead around the affirmative defenselobfaan
appropriationseeSidney Hillman Health Center of Rochester v. Abbott Laboratories, 182.
F.3d 922, 928 (7th Cir. 2015fa complaint need not anticipate and overcomerrattive
defenses”),the Amended Complaint presends different situation. Here, Plaintiffs have

affirmatively pled themselves out of any possibility of demonstrating thae thas an

Williamson v. Curran714 F.3d 432, 436 (7th Cir. 2018]W]hen a plaintiff attaches to the
complaint a document that qualifies as a written instrument, and [the] conrpla@ir@nces and
relies upon that document in asserting [the] claim, the contents of that document pecbaie
the complaint and may be considered as such when the court decides a motiomgaiec
sufficiency of the complaint”).
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appropriation to cover the City’s obligations under the Agreement by allegirtaxevenue for
the City's obligations would come from thagreements with other cities related to sludge
treatment; (2) that the Agreement provided this was the source for rey@8htlet the revenue
never materialized; and (4) that, consequently, the City, THWW, and the Baaached their
obligations under the Agreement. These facts, which the Court accepts astienation to
dismiss stageshowthat theAgreement was invalid due tack of anappropriation. SeeAtking
631 F.3d at 83¥plaintiff's claim is insufficient when itglead[s] facts that show that [it] has no
legal claim”). In other words, the Court is not finding that Plaintiffs have dequately alleged
there was an appropriation, but rather finds that Plaintiffs have affirmatpletl facts that
establish there as no appropriation —@erequisite for the Agreemestalidity.

Additionally, Indiana law is emphatic that it is the duty of a private party contracting with
a municipality to ensure that the municipality has taken the necessary stepsrtm® tle
contract. See, e.g.Cablevision of Chicago v. Colby Cable Cor17 N.E.2d 348, 3556 (Ind.
Ct. App. 1981 “What is certain is that when our laws clearly lirthe authority of government
officials to act, or when the law clearly prescribes a procedure to be fdllpnreate parties must
carefully take note of that limitation or procedure before dealing with argmentl entity....
Similarly, when the public record contains information relevant to the indivelaeitumstance,
he must seek it out”);ohrig v. Rochat169 N.E. 77, 81 (Ind. Ct. App. 1920It is well established
that any person dealing with a municipality, or with municipal authorities.bhousid to know
their limited authority to enter into contracts involving theenditure of public funds....”).
Consequently, Plaintiffs’ allegations in the Amended Complaint that Highlandl retieMr.
Thompson’s statements in entering into the Agreement are of no moment, and do not excuse

Highlandor OLG from fulfilling the requirenent of an appropriationThose allegationsstead
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establishthat Highland took Mr. Thompson’s word regarding the City obtaining revenue from
agreements with other cities which, again, indicates that there was no agjopria

The Agreement is invalidbecause Plaintiffs allege facts indicating that there was no
appropriation related to the City’s obligations under the Agreement, and the Taute H
Defendants are entitleb dismissal of Count 1. However, the Court will briefigdress an
additional argmentthe Terre Haute Defendants raise in connection with the validity of the
Agreementt

2. lllegal Investment
The Terre Haute Defendants argue that the Agreement is also invalid because it is an

investment contrddhat is prohibited by Indiana statuteziljng No. 33 at 1213] They contend

that, while Indiandaw does allow cities to engagecertain types of investments, the Agreement

does not fall within those exceptions:iljng No. 33 at 13
Plaintiffs respond that “whether a statute has been violated is a quedachtbft cannot
be resolved at the motion to dismiss stage,” and the argument that the Agreeameitieal

investment is not a valid basis for dismissalilifig No. 47 at §

Indiana Code § 36-3-5provides that “a unftmay exercise any power it has to the extent
that the power: (1) is not expressly denied by the Indiana Constitution or bg;staii(2) is not

expressly granted to another entity8"36-1-38 enumerates certain powers that are exeegtio

4 While the Terre Hate Defendants mention in a shbading in their brief that the Agreement is
void because it was entered into without City Council or Sanitary District apptbeg do not
develop or otherwise discuss this argume8eefiling No. 33 at 7] Accordingly, the Court will
not address it.

5Ind. Code § 36-1-2-2defines “unit” as a “county, municipality, or township,” ah@6-1-2-11
defines “municipality” as a “city or town.”
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the general grant of power, and one of those exceptions is “[t]he poingesb money, except as
expressly granted by statutelrid. Code § 36-1-3-8(11)

It does not appear thatwaIndiana courts have analyzed the paramete§s36f1-3-8(11),
but the Court finds that the Agreemeoinstitutecthe City “investing money and that the type
of investment does not fall within any statutory exception. In the securitiesxt@tonract is
considered an “investment contract” when theré&(is;: an investment of money, (2) in a common
enterprise, (3) with the expectation of profits produced solely by the effortseyEGtStenger v.
R.H. Love Galleries, Inc.741 F.2d 144, 146 (7th Cir. 1984The Court finds this defindn
instructive. The Agreement involved the City paying a large sum of yn{ineexcess of
$172,000,000) to have sludge converted into diesel fuel, then required the City to buy the fuel

produced from the sludge in an amount up to $590,000,0®€eF[ling No. 28 at 3Filing No.

28-1] The City, according to Plaintiffs’ own allegations, then intended to sell the fuleirdo t
parties (other cities) at a profit, and to use that profit to satssbpitgations under the Agreement.

[SeeFiling No. 28 at 4 The Agreement, and Plaintiffs’ allegations related to the Agreement,

establisithat the City was investing money with theectation that it would turn a profit. This,
the Court finds, is “investing money,” and is prohibitediny. Code 8§ 36-1-3-8(11)

Because, according to Plaintiffs’ own allegations, there was no appropriatite City’s
obligations under the Agreement in violationlofl. Code § 3&!-8-12(b) andbecausehose
allegations also indicate that the City was “investing money¥mihentered into the Agreement
in violation ofInd. Code § 36.-3-8(11) the Agreement is invalid and unenforceable. Since the
Agreement is invalid and unenforceable, it follows that tksignment (which Plaintiffs allege

assigned the rights and duties under the Agreentehtid No. 28 at P, is similarly invalid and

13


https://www.westlaw.com/Document/N469DD680A78E11E2825FF9A39C44304B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I462b52d4944c11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_146
https://www.westlaw.com/Document/I462b52d4944c11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_146
https://ecf.insd.uscourts.gov/doc1/07315062518?page=3
https://ecf.insd.uscourts.gov/doc1/07315062519
https://ecf.insd.uscourts.gov/doc1/07315062519
https://ecf.insd.uscourts.gov/doc1/07315062518?page=4
https://www.westlaw.com/Document/N469DD680A78E11E2825FF9A39C44304B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6C52B0409E5611E19846CA58CD3F0359/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N469DD680A78E11E2825FF9A39C44304B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315062518?page=3

unenforceable. Accordingly, the Court grants tkerd Haute Defendants’ Motion to Dismiss as
it relates to Count 1 (declaratory judgment) and Count 2 (breach of contract).

B. Count 3 —Quantum Meruit

In their quantum meruit claim, Plaintiffs allege that even if the Agreement and Assignme
are not binding, they “incurred significant expenses to installatering equipment and to hire
an operations and maintenance manager for tiveatieringfacility,” “[b]y completing thatwork,
[they] conferred benefits upon the City, [THWW], and the Bgdi@LG and HigHand expected
paymentfor undertaking that work, anthe City, [THWW)], and the Board knew of that
expectation,” and “[a]llowinghe City, [THWW)], and the Boardo retain those benefits without

restitution would be unjust.”Hling No. 28 at §

The Terre Haute Defendants arghat Plaintiffs quantum meruit claim failbecause
Plaintiffs seek to enforce an invalid contract, and the Agreement “involves tlihanaed

expenditure of funds.” Hiling No. 33 at 19 They also assert that Indiana courts reject equitable

claims against the government when unauthorized actions have put public funds &tiliisf. [
No. 33 at 15
In their response, Plaintiffs contend tkeaen if the Agreement is invalid, they can recover

under a theory of quantum meruifil[ng No. 47 at § Plaintiffs argue that Indiana courts have

not rejected equitable claims against the government, and that the cases ¢éhéddaigs

Defendants rely upon for that argument are inappositiéing No. 47 at 6-7

“Quantum meruit is an equitable doctrine that prevents unjust enrichmentroitiog
one to recover the value of the work performed or material furnished if used by amuther a
valuable.” 1LA.E., Inc. v. Hall--- N.E.3d----, 2015 WL 9305725, *13 (Ind. Ct. App. 2015)0

recover under a theory ghiantum meruit, “a plaintiff must establish that a measurable benefit has
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been conferred on the defendant under such circumstances that the defeatamitnrof the
benefit without payment would be unjustBayh v.Sonnenburg573 N.E.2d 398, 4089 (Ind.
1991)
In Peoples State Bank v. Benton Tp. of Monroer®y;, 28 N.E.3d 317 (Ind. Ct. App. 2015
the Indiana Court of Appeals set forth in more detail when a private party ntaserdmom a
municipality under a quasi-contract theory such as quantum meruit. It stated:
To synthesize, municipal corptians must exercise their powers in strict
compliance with statutory procedures and doctrines of estoppel or ratificalion wi
not validate a contract formed outside statutory parameters. However, in some
instances, quantum meruit relief may be availédblgrevent the unfair retention of
benefits. As an oveairching principle, it is clear that those who deal with taxpayer
funds must be evarigilant to ascertain the public actor’s authority.
Id. at 327(citing Cablevisionof Chicagg 417 N.E.2d at 39%5see alsaCablevision417 N.E.2d at
354 (holding that the general rule in Indiana is that “the public, whether it be a sthteabr
governmental body, cannot be estopped by the unlawful acts of public officiatsidme “if
laches, waiver or estoppel did apply against the public, a dishonest, incompetent ggnbegli
public official could wreck the interests of the publi¢jtations and quotations omitted)he
Peoples State Bardourt remarked that “our courts have been particularly unsolicitous of estoppel
and laches arguments in cases where the unauthorized acts of public officialmeohesgel
implicate government spending powersPeopks State Bank28 N.E.3d at 326see also
Laramore & Douglass, Inc. v. City of Anderson, |[n2R2 F.2d 480, 484 (7th Cir. 1956)f
recovery is to be allowed on an implied contract against municipalities despitestelaory
restrictions upon the powers of its officers or boards to incur liabilities, then tleetpwatof the
statutory restrictions would, inlarge measure, be swept away”).

But “application of equitable doctrines when dealing with a public entity is not aldgolute

prohibited,” and is allowed when the case does not “involve the unauthorized expenditure of
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taxpayers’ money...."Peoples State Bank8 N.E.2d at 32{quotations and citations omitted)
Here, however, the Agreement did involve signifidaxpayer money. As Plaintiffs allege in the
Amended Complaint, revenue frofHWW’s supposed agreements with other cities never
materialized, which would leave taxpayer money as the only option. The Court findsithizts$>
cannot recover under a quantum meruit theory where the Agreement implicatectdupag
and where (as discussed above) the City, THWW, and the Board entered into the Agreeme
without obtaining the required appropriatiasset forth under Indiana statute. The Court grants
the Terre Haute Defendantdotion to Dismiss Plaintiffs’ quantum meruit claim.

C. Count 4 — Fraud Claim

Plaintiffs allege in connection with their fraud claim that Mr. Bennadit llr. Thompson
knowingly or recklessly made material n@presentations, including that other cities aatered
into waste water supply contracts with THWW, and that those contracts wouldeeosufficient
revenue stream to ensure ey, THWW, and the Board could perform their obligations under

the Agreerent. [iling No. 28 at 9§ Plaintiffs also allege that Mr. Bennett and Mr. Thompson

represented between November 2014 and March 2015 that the City, THWW, and the Board
consideredhe Agreement and Asgnment to bebinding contracts, and that they intended to

deceive OLG and Highland when they made those representationsy No. 28 at 9 Plaintiffs

allege thathey detrimentally relied on the representations “by expending substaontiglyno

prepare to perform the deatering operations.”Hiling No. 28 at g

The Terre Haute Defendants aeghat Plaintiffs’ fraud claim should be dismissed because
it does not allege the necessary prerequisitsuing Mr. Bennett and Mr. Thompson personally
under the Indiana Tort Claims Acdhcluding that they “acted criminally, that they were clearly

outside the bounds of their employment, that they acted maliciously, willfully otonky, or that
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they made misrepresentations to somehow benefit themselvesiling[No. 33 at 19

Additionally, the Terre Haute Defendants argue that the statements Plaimtifésoio were made
within the scope of Mr. Bennett’'s and Mr. Thompson’s employment, so they cannot facelpersona

liability. [Filing No. 33 at 1819.] The Terre Haute Defendants also argue that the statements

Plaintiffs base their fraud claim on do ramnstitute fraud as a matter of law because they are either

misstatements of the law or opinionsFiljhg No. 33 at 120] Finally, the Terre Haute

Defendants argue that Plaintiffs’ reliance on the statements was unreasondlileatan is
“outlandish” that Highland would have “entered imt&172,000,000 contract based on the legal
advice of a mayor and the director of a sewer utility, neither of which haggalyttaining and

who are on the other side of the transactiofilifg No. 33 at 2(

In response, Plaintiffs argue that they have alleged that OLG was induced te acqui
Highland based on representations that Mr. Bennett and Mr. Thompson knew were false when

made. Filing No. 47 at 78.] They asseithat Mr. Bennett's and Mr. Thompsoraffirmatiors of

the Agreement were ngtatemert of law, and that they have alleged that the affirmatiaere
“calculated to induce Defendants to invest in thevdéering facility to prepare it for operation,
but Defendants intended THDC to operate the facility and reap its profits riff3fagxpense.”

[Filing No. 47 at § Plainiffs also argue that a misstatement of the law can form the basis of a

fraud claim “if an attorney, or someone professing knowledge in legal mattatses the

misstatement.” {iling No.47 at 8] Finally, Plaintiffs contend that the statements they focus on

were not statements of opinion, but rather statements of fathg[No. 47 at 8-9

While they acknowledgg, Plaintiffs provide no response the Terre Haute Defendants’

argument that they failed to allege any of the prerequisites for petsdnitly under the Indiana

17


https://ecf.insd.uscourts.gov/doc1/07315082177?page=18
https://ecf.insd.uscourts.gov/doc1/07315082177?page=18
https://ecf.insd.uscourts.gov/doc1/07315082177?page=19
https://ecf.insd.uscourts.gov/doc1/07315082177?page=20
https://ecf.insd.uscourts.gov/doc1/07315108286?page=7
https://ecf.insd.uscourts.gov/doc1/07315108286?page=8
https://ecf.insd.uscourts.gov/doc1/07315108286?page=8
https://ecf.insd.uscourts.gov/doc1/07315108286?page=8

Tort Claims Act. HeeFiling No. 47] Because that issue is potentially dispositive, the Court
addresses it first. Section-38-3-5 of the Indiana Tort Claims Act provides:

(a) Civil actions relating to acts taken by a board, a committee, a commission, an
authority, or another imsumentality of a governmental entity may be brought
only against the board, the committee, the commission, the authority, or the
other instrumentality of a governmahtentity. A member of a board, a
committee a commission, an authority, or another rmstentality of a
governmental entity may not be named as a party in a civil suit that concerns
the acts taken by a board, a committee, a commission, an authority, or another
instrumentality of a governmental entity where the member was acting within
the sope of the member’'s employment. For the purposes of this subsection, a
member of a board, a committee, a commission, an authority, or another
instrumentality of a governmental entity is acting within the scope of the
member’'s employment when the member acts as a member of the board,
committee, commission, authority, or other instrumentality.

* * *

(c) A lawsuit filed against an employee peraliyymust allege that an act or
omission of the employee that causes a loss is:

(1) criminal;

(2) clearly outsde the scope of the employee’s employment;

(3) malicious;

(4) willful and wanton; or

(5) calculated to benefit the employee personally.
Ind. Code § 34-13-3:5

Plaintiffs do not argue that their Amended Complaint contains any of the allegations

required byg 34-13-35(c) and,as noteddo not address the Terre Haute Defendants’ argument
relating to§ 34-13-35 at all. Accordingly, Plaintiffs have waived any argument contrary to the
Terre Haute Defendants’ assertion that they have failed to allege facts in camtermith the
prerequisites o§ 34-13-35. Bonte v. U.S. Bank, N /624 F.3d 461, 466 (7th Cir. 2010y he

lack of counterargument may well be a tacit concession, becthes@mended Complaint does
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not contain any allegation that Mr. Bennett or Mr. Thompson engaged in a crintinhlaathe
act was clearly outside the scope of their employment, that the act was mall@btise act was
willful and wanton, or that the act was calculated to benefit the employe@aakysadccordingly,
Plaintiffs’ fraud claim against M Bennett and Mr. Thompson is dissed for failure to state a
claim®

D. Count 5 —Appointment of a Receiver

Plaintiffs request the appointment of a receiver in Count 5 of the Amended Complaint,
alleging that “[a]ttorneys and representatives of the City have indicateth¢hatyt has diftulty
meeting its payroll obligations, cannot meet its bond payment obligations, and cannot pay fo
certain equipment needed to operate its facilities,” that “the City is likely espghand that the

dewatering facility equipment “may be acquired bg City for belowmarket value, and the City

may remove that equipment to be used by a third parkyling No. 28 at 1(
The Terre Haute Defendants assert that Indiana law limits the circumstancdashnwh

receiver can be appointed, and those circumstances do not existeng, No. 33 at 2122)]

They also argue that they have not located any case lave whdndiana court has appointed a

receiver over a municipality under Indiana statut&iliqg No. 33 at 29 The Terre Haute

Defendants also argue that “Highland directs this Court to no authority fprdpesition that a
court has the power to displace duly elected officials of the executive branchphace them
with a courtappointed receiver based on nothing more than unsubstantiated allegations of

insolvency.” Filing No. 33 at 29

® The Court need not, and will not, address the Terre Haute Defendants’ additionatratsgum
regarding the nature of the misstatements Mr. Bennett and Mr. Thompsoullgllegee.
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In response, [Rintiffs argue that the City & “municipal corporation,” and thus the Indiana
statute allowing for a receiver to be appointed by a court when a corporaisoligent or in

imminent danger of insolvency applies heréllifig No. 47 at 9 Plaintiffs also point to a general

subsection of the Indiana statute relating to appointment of a receiver, which afipaintment

to prevent irreparable harmEifing No. 47 at 1(

Indiana Code § 330-5-1sets forh the circumstances in which a court may appoint a
receiver, and Plaintiffs rely on two subsections of the statute:
A receiver may be appointed by the court in the following cases:
(5) When a corporation:

(A) has been dissolved,;
(B) is insolvent;
(C) is in imminent danger of insolvency; or
(D) has forfeited its corporate rights.

* * *

(7) In other cases as may be provided by law or where, in the discretion of the
court, it may be necessary to secure ample justice to the parties.

Under Indiana law, the appointniesf a receiver is “an extraordinary equitable remedy,”
which “will be withheld until it is made to appear that the applicant therefor is withough leg
remedy ‘as complete, efficient and effective as that in equityliller v. St. Louis Union Trus
Co, 178 N.E.1, 3 (Ind. 193%)see alsdchrenker v. Stat®19 N.E.2d 1188, 1192 (Ind. Ct. App.
2010) (“The appointment of a receiver is a statutorily granted authority that neustriltly
construed, and it cannot be sustained unless proper statutory grounds for the appair@ment
sufficiently shown. The power to appoint a receiver should be exercised only wheledr that

no other full and adequate remedy exists whereby justice between the paytles affected and
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a wrong prevented, and only in a clear case of extreme necessity. Agbgrthe standard by
which the appointment can be justified is exceptionally stringent”) (citatmas quotations
omitted).

Subsection (5) 0§ 32-30-51 applies only to “corporations,” and Plaifs’ argument that
the City is a “municipal corporation” and therefore covered by subsection (5) islimavérhile

Plaintiffs point to an Indiana statuteat definesmunicipal corporation,” $eeFiling No. 47 at 9-

10 (discussingnd. Code § 36L-2-10)], they do not cite any legal authority for the proposition that
§ 32-30-51's use of the term “corporation” includésiunicipal corporations.”

Additionally, Plaintiffs have not alleged facts sufficient to satisfy the rements of
subsection (5) in any event. Their vague allegations that attorneys amdgéayentatives “have
indicated that the City has difficultyeeting its payroll obligations, cannot meet its bond payment
obligations, and cannot pay for certain equipment needed to operate ite$dabt“[therefore,
the City is likely insolvent'are simply not enough to plausibly state a claim ugd@2-30-5-1

that a “corporation” is insolvent or in imminent danger of insolven®&geffiling No. 28 at 1(J

These allegations also do not support a claim seeking appointment of a reoéeer u
subsection (7) o 32-30-51. The Court has already found that Plaintiffs’ allegations do not state
a claim for recovery under a breach of contract theory, or under a theory ofimuauetruit.
Without allegations stating a plausible claim to eenitént of relief, Plaintiffs have not stated a
plausible claim for appointment of a receiver “to secure ample justiceé."Code § 330-5-1(7)

The Court grants the Terre Haute Defendaistion to Dismiss as it relates to Count 5.
E. Count 6 —Injunction
Plaintiffs allege that they are entitled to an injunction prohibiting the TerngteHa

Defendants from removing equipment from thewddering facility because the equipment is
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needed by Higland to perform its obligations under the Agreement, may be acquired byyhe Cit
for belowmarket value, and the City may remove the equipment for use by a third galityg [

No. 28 at 1011.] Highland alleges that it will suffer irreparalitarm absent an injunctiorfziling

No. 28 at 1]

The Terre Haute Defendants argue that Plaintiffs’ injunction claim shmmuldismissed
because Highland has not alleged that it owns or has an interest in the equipiientN$. 33
at 23] Additionally, the Terre Haute Defendants assert that even if Highland hateest in the
equipment, it has not shown that monetary damages “would not fully reimburse it foamny

caused by the equipment’s sale or removakilifg No. 33 at 23

Plaintiffs respond that their allegations that they need the equipment at-Wadelimg
facility to perform their obligations under the Agreement and Assignment, and that City
removes the equipment Highland will suffer irreparable harmgaoeigh to state a claim for

injunctive relief against the Terre Haute Defendan&sling No. 47 at 11]]

“To obtain a preliminary injunction, the moving party must show that its csésbme
likelihood of success on the merits’ and that it has ‘no adequate remedy atdawill suffer
irreparable harm if a preliminary injunction is deniedStuller, Inc. v. Steakl Shake Enters.,
Inc., 695 F.3d 676, 678 (7th Cir. 201@)uotingEzell v. City of Chj.651 F.3d 684, 694 (7th Cir.
2011). “If the moving party meets these threshold requirements, the district st consider
the irreparable harm that the nonmoving party will suffer if preliminaryfislgrantedbalancing
such harm against the irreparable harm the moving party will suffer if ieltesnied.” Stuller,
695 F.3d at 678quotingTy, Inc. v. Jones Grp., Inc237 F.3d 891, 895 (7th Cir. 2001)“The
district court must also ceider the public interest in granting or denying an injunctidgsislller,

695 F.3d at 678
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The only harm Plaintiffs allege they will suffer absent an injunction is that, witheu
equipment, they will not be able to perform their obligations under the Agreement and the
Assignment. Because the Court has already found that the Agreement andighen@stare
invalid, Plaintiffs have no obligations to satisfy and, therefore, will not safigrharm if the
equipment is sold. Based on their own allegations supporting their injunction-cldnnch rely
upon the existence of obligations under the Agreement and Assighamtiffs have not stated
a plausible claim for entitlement to an injunction.

In sum, the Terre Haute Defendants’ Motion to Dismiss is granted becaudsie (1)
Agreement and Assignment are not valid since, based on Plaintiffs’ own allegéteyasyaso
appropriationto cover the City’s obligationand the Agreement is an investment contract in
contravention of Indianiaw; (2) Plaintiffs cannot recover under a theory of quantum meruit based
on the circumstances alleged in the Amended Complaint; (3) Plaintiffs have egedathe
necessary circumstances to state a claim for fraud aghinBennett and Mr. Thompson in their
individual capacities; (4) Plaintiffs have not alleged facts which lead to ailplaclaim for
appointment of a receiver for the City; and (5) Plaintiffs have not allegesividaoth plausibly
indicate an entitlement to an injunction related to thevdtering equipment.

V.
THDC’ sMOTION TO DIsmISS

THDC argues in its Motion to Dismiss;i[ing No. 5§, that Plaintiffs’ claims against #
for tortious interference with contract and tortious interference with bssiekegionships should
be dismissed for failure to state a claim.

A. Tortious Interference With Contract

Plaintiffs allege in the Amended Complaint thiaétDC and the City entered into the THDC

Agreement “with knowledge that the City and [THWW] had a valid contract foratine services
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with Highland,” that THDC “intentionally and without justification inddcehe City’s,
[THWW'’s], and the Board’'s breach of its contract with Highland,” and that thentiohal

interference has caused Highland to suffer damadeisag No. 28 at 19

THDC argues that Plaintiffs’ allegations are vague and conclusory, and also that
competition is a legitimate interest that establishes justification for a tortious integeriam.

[Filing No. 59 at 78.] THDC alsoargues that Plaintiffs have pled themselves out of their tortious

interference with contract claim because they allege that they are in competitiocPrHBRC to

provide dewatering services.Hling No. 59 at 8-9

Plaintiffs respond that they have sufficiently pled a lack of justificatmmTHDC's
actions, including asserting that THDC acted unfairly or unreasonaldlgr the circumstances.

[Filing No. 69 at 34.] Plaintiffs focus on their allegations that the total revenue under the

Agreement was over $172 million, and that they had made “substantial investments in the de
watering oeration and were ready to begin operating the facility on or around December 20,

2014.” [Filing No. 69 at 4

Under Indiana law, the elements of a claim for tortious interference vatimtaact are:
“(1) the existence of a valid and enforceable contract; (2) defendant’s knowletigeeaidtence
of the contract; (3) defendant’s intentional inducement of breach of the co(Mjattte absence
of justification; and (5) damages resultingm defendant’s wrongful inducement of the breach.”
Melton v. Ousley925 N.E.2d 430, 440 (Ind. Ct. App. 2016itingLevee v. Beeching@29 N.E.2d
215, 221 (Ind. Ct. App. 2000) In order to adequatebllege the absence of justditon, thus
satisfying the fourth element for establishing tortious interference, a dlamigt do more than
merely assert that the defendant’s conduct was unjustifiddrgan Asset Holding Corp. v.

CoBankACB, 736 N.E.2d 1268, 1272 (Ind. Ct. App. 2000lding a “conclusory statement” that
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a defendant lacked justification for its alleged interference was insuoffimesstablish that such
interference was unjustified and therefore tortious). “[T]he existence atiank&tg reason for the
defendant’s actions provides the necessary justification to avoid liabildy (citing Winkler v.
V.G. Reed & Sons, In®19 N.E.2d 597, 600-01 (Ind. Ct. App. 1903)

Plaintiffs’ tortious interference with contract claim against THDC fails at the outset
because, as discussed above, the Agreement between the City and Highland \dasriogdhere
was no appropriation to account for the City’s obligations, and because ihiseatment contract
that it prohibited by Indiana statute. Accordingly, Plaintiffs’ tortious interfee claim does not
state a claim upon which relief can be granted.

Additionally, and in any event, Plaintiffs have pled themselves out of assertirtgpasor
interference claim. Specificallylaintiffs allege that THDC entered into a contract with the City

to perform “the same services” Highland had agreed to perform for the Eityig No. 28 at 17

These allegations constitute an acknowledgment by Plaintiffs tigatamid and THDC perform

the same services, and contracted with the City to further their own legitositeessnterests
Under Indiana law, THDC's alleged act®relating to contracting with the City to perform de
watering services were simply part of business competition, which corsfjiistéication for
purposes of a tortious interference clai®eeHarvest Life Ins. Co. v. Getch@é01 N.E.2d 871,

877 (Ind. Ct. App. 199) (relying upon Restatement (Second) of T@&T68 (1977) in finding that
tortious interference claim ifad because defendant’s justification for actions was business
competition, and stating “[o]ne’s privilege to engage in business and to compete with other
implies a privilege to induce third persons to do their business with him rather ttiahisvi
competitors. In order not to hamper competition unduly, the rule stated in [Section 7&@kenti

one not only to seek to divert business from his compstjemerally but also from a particular
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competitor. And he may seek to do so directly by express enaerat as well as indirectly by
attractive offers of his own goods or services”) (quoting Comment b to Restat@eeand) of
Torts§ 768 (1977)).

Plaintiffs’ tortious interference claim against THDC fails first and foremosalrge there
was not a valid¢ontract between Highland and the City, with which THDC could interfetgso, A
because Plaintiffs have pled that THDC was engaged in the same businegglaadiiand
contracted with the City to provide the same services Highland had agrneeddrm,Plaintiffs
allegations indicate that THDC did not act exthely to injure Highland but rather to further its
own business purposes. Thus, Highland has pled itself out of Court with respect toois torti
interference with contract claim against THDC.

B. Tortious Interference With Business Relationshig

Plaintiffs’ allegations in connection with their tortious interference with business
relationships claim are very similar to their allegations in their tortious interfev@ticeontract
claim. They asséethat THDC “intentionally and without justification interfered with [the bussnes
relationship between the City and Highland] when it contracted with the THyVW], and the
Board to provide devatering services to the City,” and that this interferdracaused damages.

[Filing No. 28 at 13

THDC argues that the tortious interference with business relationships stlauld be

dismissed because Plaintiffs do not allege any illegal act committed by THBI®g No. 59 at

10-11]
Plaintiffs respond that THDC is improperly attempting to force them to argue tite ofe

their claims at the motion to dismiss stage of the litigatiéming No. 69 at 7-9
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The elements of a tortious interference with business relationships clainmédeg
those of a tortious interference with contraeirdl: “the existence of a valid business relationship;
the defendant’'s knowledge of the existence of the relationship; the defendaatiBoirdl
interference in the relationship; the absence of any justification; and, danesgéting from the
defendaris interference.”Comfax Corp. v. North American Van Lines, J&&7 N.E.2dL18, 124
(Ind. Ct. App. 1992)citing Flintridge Station Associates v. American Fletcher Mortgage, Co.
761 F.2d 434, 440 (7th Cir. 1995)A tortious interfeence with business relationshigaimdoes
not require the existence of a contractual relationshimtridge StationAssociates761 F.2d at
440, It does, however, require “some independent illegal actiBicev. Hulsey 829 N.E.2d &,

91 (Ind. Ct. App. 2005)quotingBrazauskas v. Fort Waystgouth Bend Diocese, In@96 N.E.2d
286, 291 (Ind. 2003)

Plaintiffs’ tortious interference with business relationships claim also fails atdhen to
dismiss stage because Plaintiffs have pled themselves out of the claim. As withidis to
interference with contract claim, Plaintiffs must plead thaDTt$ acts were unjustified. Because
their allegations indicate that THDC was in the business of performimgtizing services, and
entered into a contract with the City to perform those servithe same services Highland had
agreed to provide to th€ity — Plaintiffs’ own allegations indicate that THDC’s actions were
justified because they were competing with Highland fewdeering businessPlaintiffs’ tortious
interference with business relationships claim against THDC is dismissed.

To recap, the Court grants THDC’s Motion to DismisBjlihng No. 59, because: (1)
Plaintiffs’ tortious interference with contract claim fails since there was notid e@ntract
between the City and Hi¢dnd; and (2) Plaintiffs have pled themselves out of both their tortious

interference with contract and tortious interference with business relaijisnclaims since their

27


https://www.westlaw.com/Document/I79871ca3d46a11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_124
https://www.westlaw.com/Document/I79871ca3d46a11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_124
https://www.westlaw.com/Document/I4bf196b594ac11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_440
https://www.westlaw.com/Document/I4bf196b594ac11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_440
https://www.westlaw.com/Document/I4bf196b594ac11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_440
https://www.westlaw.com/Document/I4bf196b594ac11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_440
https://www.westlaw.com/Document/If9fe4a74dcdf11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_91
https://www.westlaw.com/Document/If9fe4a74dcdf11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_91
https://www.westlaw.com/Document/Ife05f188d44311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_291
https://www.westlaw.com/Document/Ife05f188d44311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_291
https://ecf.insd.uscourts.gov/doc1/07315147658

own allegations indicate that THDC acted as a competitor of Highland’s, antidssawere
justified because it waacting to further its own business interests

V.
PLOCHER’SMOTION TO DISMISS, ALTERNATIVELY TO STAY, AND TO COMPEL ARBITRATION

Plaintiffs allege tortious interference with contract and tortious interferefth business
relationships claims against Plocher, claiming that Plocher contradtiedor had a business
relationship with) Highland to purchase, install, aest the devatering equipmenknew of the
Agreement between Highlanddathe City, THWW, and the Boardnd then sold the equipment

that it provided to Highland to the CityFi[ing No. 28 at 1112.] Plaintiffs allege that Plocher’s

sale of the equipment to the City “without justificai’ intentionally induced the City’s,

THWW's, and the Board’s breach of the Agreemefiliffg No. 28 at 1]]

Plocher has moved to dismiss stay Plaintiffs’ claims for tortious iterference with
contract and tortious interference with business relationships, arguing iBaa@deed to arbitrate

those claims and is, in fact, arbitrating them concuyrewith this litigation. [Filing No. 61 at 4

5.] Plocher argues that the tortious interference claims arise from theePGumfitract because
the claims are based on Plocher’s sale of thevatering equipment to the City, and “Plocher
would not have had any equipment to sell to the City but for Plocher’s building of the eqtiipm

under the [Plocher Contrgct.” [Filing No. 61 at 45.] Plocheralso asserts that OLG’s

allegations in the arbitratithat Plocher’s alleged tortious interference caused the City not to pay
OLG, which in turn caused OLG not to pay Plocher, iagidhat the claims afén connection

with” OLG’s perfornance under the Plocher Contradtilihg No. 61 at §

Plaintiffs respond that their tortious interference claims relate to the Agreantedo not

arise from the Plocher Contra@thich contains the arbitration provisjon[Filing No. 70 at J

Accordingly, Plaintiffs argue, the claimee not subject to the Plocher Contract’'s arbitration
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provision [Filing No. 70 at 34.] Plaintiffs also state that they “do not intend to pursue [their]

tortious interference claims in both this case and the Plocher Arbitratimhthat “OLG intends
to dismiss its tortious interference claim in the Plocher Arbitration if thisrtGlenies Plocher’s

Motion to Dismiss.” Filing No. 70 at 4

Under circumstances such as those present here, the Seventh Circuit Courtadé Appe
considers a motion to dismiss basedan existing arbitration agreement to be a motion to dismiss
underFed. R. Civ. P. 12(b)(3pr improper venue.Faulkenberg v. CB Tax FrancleisSystems,

LP, 637 F.3d 801, 807 (7th Cir. 2011Accordingly, the Court can consider material outside of
the Amended Complaint, such as the full Plocher Con&madtdocuments filed in the pending
arbitration between OLG and Plocher, in considering Plocher's mot®eeStrategic Mgmt
Harmony, LLC v. Enhanced Bus. Reporting Consortium, B@07 WL 2316484, *5 (S.D. Ind.
2007)(court may consider material outside the pleadings in deciding motion to disousghbr
underFed. R. Civ. P. 12(b)(}®)

The Federal Arbitration Act) U.S.C. § let seq (“EAA”) provides that arbitration
provisions in commercial contracts “shall be valid, irrevocable, and enforcealdeyigon such
grounds as exist at law or in equity for the revocation of any contradtl’S.C. § 2 “[F]ederal
law places arbitration clauses on equal footing with other contracts, not above thernga v.
Questar Capital Corp.615 F.3d 735, 740 (7th Cir. 2010While parties seeking to compel
arbitration often cite a federal “policy” in favor of arbitration, any erefce for arbitration is
“reserved for the interpretation of the scope of a valid arbitration clalse.”

“An agreement to arbitrate is treated like any other contra@Gtiison v. Neighborhood
Health Clinics, Inc.121 F.3d 1126, 1130 (7th Cir. 199€iting Kresock vBankers Trust Cp21

F.3d 176, 178 (7th Cir. 1994) Arbitration will only be compelled where there is a contract
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providing so. Matthews v. Rollins Hudig Hall Co72 F.3d 50, 53 (7th Cir. 1995)[T]he first
task of a court asked to compel arbitration of a dispute is to determine whetheridsegurded
to arbitrate that dispute Mitsubishi Motors Corp. v. Soler Chrysi®lymouth, Inc.473 U.S. 614,
626 (1985)see alsdseneral Ass’n of Regular Baptist Churches v. Sé&td Fed. Appx. 531, 533
(7th Cir. 2013)

In order to determine whether a valid arbitration agreement exists,ralfedertlooks to
the state law governing the formation of the contrdghumannv. Finish Line, Inc.421 Fed.
Appx. 632, 634 (7th Cir. 201TJAn agreement to arbitrate is treated like any other contract, and
we look to the state law that governs the formation of contracts to detafrtiieee was a valid
agreement”) (citingrinder v. Pinkerton SecurityB05 F.3d 728, 733 (7th Cir. 2002%ee also
Gibson 121 F.3d at 113@-irst Options of Chicago, Inc. v. Kaplahl4 U.S. 938, 943 (1995)

The Plocher Contract provides that:

All claims or disputes arising from or in connection with the Contract or

performance under it, including claims and disputes over whether the Contract is in

effect and enforceable, which are nedalved by negotiation (and mediation if the

Agreement requires it), shall be finally resolved by...[a]rbitration adteirdd by

and in accordance with the Commercial Industry Arbitration Rules of trexiéam

Arbitration Association, in effect as of thetdaf the Agreement....

[Filing No. 61-1 at 1]

Arbitration provisions contempgiag all claims “arising out adr relating b” an agreement
between parties which the Court equatesitiv the “arising from or in connection with” language
used in the Plocher Contraethavebeen interpreted very broadly, creating a presumption of
arbitrability. Kiefer Specialty Flooring, Inc. v. Tarkett, In@.74 F.3d 907, 910 (7th Cir. 1999n
fact, the Indiana Supreme Court has described such provisions as hawagctatipassing
language.” National Wine and Spirts, Inc. v. Ernst & Young, LL%76 N.E.2d 699, 706 (Ind.

2012) It is well established that any doubt concerninggbepe of the arbitration clause is
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resolved in favor of arbitration as a matter of federal |&wre v. AlltelCommunications LLC,
666 F.3d 1027, 1032 (7th Cir. 20X2jting Moses H. Cone Mem. Hosp. v. Mercury Constr. Gorp.
460 U.S. 1, 2£5 (1983). The phrase “arising out of” reaches “all disputes having their origin or
genesis in the contract, whether or not they implicate interpretation orrparfce of the contract
per se.” Sweet Dreams Unlimited, Inc. v. DialMattress Int’l, Ltd, 1 F.3d 639, 642 (7th Cir.
1993)

Here, Plaintiffs allege that Highland and Plochdeesd into the Plocherddtract which
provided that Plocher would purchase, install, and test equipment atwseteng plant. ffiling
No. 28 at § Plaintiffs allege in the tortious interference claimattPlocher sold the deatering
equipment to the City, even though it knew that Highland and the City, THWW, and the Board
had entered into the Agreement, and that the sale of the equipment caused the\Wy, ardl
the Boardto breachthe Agreement The Court finds that the tortiousterference claims “arise
from” or are ‘in connection with” the Plocher Contrafdr purposes of application of the
arbitration provision. The claims originate from the relationship betwkrnér and Highland
set forthin the Plocher ContractWithout that relationship, there would have been no equipment
for Plocher to sell to the City, thus allegedly causing the City, THWW, anddaal® breach
the Agreement with Highland. Accordingly, the tortious interferencensldarise from” or are
“in connection with” the Plocher Contract, and they must be arbitrated.

The Courtalsonotes that Plocher has already initiated an arbitration proceeding against

OLG (who assumed Highland’s obligations under the Plocher Contigitihg No. 615], and

OLG hasasserte@ counterclainfior tortious interference against Plocher in the arbitratiéinnp
No. 616]. This indicates that OLG itself viewed tortious interferenl@ms asrelated to the

Plocher Contract
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Because the tortious interference claims arise from, or are inc@e@mwith, the Plocher
Contract the Court finds that those claims are subjecthe arbitratiorclause in the Plocher
Contractand must be arbitrated. Accordingly, the Court grants Plocher’'s Motion to 43ismi
Alternatively to Stay, and To Compel Arbitration to the extent that Plaintiffs’ slaagainst
Plocher are dismissed fonproper venue.

VI.
CONCLUSION

Both Indiana statute and case law makegquivocallyclear that a private party seeking
to contractwith a governmental entitig under a duty to ensure that any such contract complies
with Indiana statuteeven if thecontract is signed by one or more elected officidfishe contract
is sought to be executed without compliance with statutory requiregmienss the private
contracting entity that will bear the risk of loss, not the taxpayers.

For the foegoing reasns, the Court:

e GRANTS the Terre Haute Defendants’ Motion to Dismiss Court¥ll of the

Amended ComplaintHiling No. 33, andDISMISSES WITH PREJUDICE
all claims againsthe Terre Haute Dendants;

e GRANTS THDC's Motion to Dismiss Counts 7 and 8 of Plaintiffs’ Amended
Complaint, Filing No. 59, andDISMISSES WITH PREJUDICE all claims
against THDC; and

e GRANTS Plocher’'s Motionto Dismiss, Alternatively to Stay, and to Compel

Arbitration, [Filing No. 6, and DISMISSSES WITH PREJUDICE all
claimsagainst Plocher.

Final judgment shall issusccordingly.

The Court nags that it is dismissing Plaintiffs’ claims with prejudid@ursuant té-ederal
Rule of Civil Procedure 15(a)(1)(Ba plaintiff may amend its complaint as a matter of course in
response to a motion to dismis8rown v. Bowman2011 WL 1296274, *16 (N.D. Ind. 2011)

The 2009 noteso that rule emphasiz#hat this amendmentwill force the pleader to consider
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cardully and promptly the wisdom of amending to meet the arguments in the moAon.
responsive amendment may avoid the need to decide the motion or reduce the number of issues to
be decided, and will expedite determination of issues that otherwise migh$dx seriatim.”

Plaintiffs amended their Complaint oniceresponse to the Terre Haute Defendafitst
motion to dismissand then chose not to exercise their right to amend again as a matter of course
pursuant tarule 15(a)(1)(B)n response to the threarrentMotions to Dismiss but, instead, cleos
to brief the motions and adjudicate the issues. The Court is not required to givef® matifier
chance to plead their clagrbecausethey have already had multiplgpportunitiesto cure
deficiencies in their pleadingsSeeEmeryv. American General Finance, 1nd.34 F.3d afl321,
1323 (7th Cir. 1998) Further, Plaintiffs have not given any indication that they could, in fact,
successfully amend their complaint to cure the defects identified above, egerenf the
opportunity to do so. Considering the procedural historthisf case, particularly the fact that
Plaintiffs have already had the opportunity tglead their allegations, the Court, in its discretion,

dismisses Plaintiffs’ claims with prejudice.

Date: May 17, 2016 Qdmh/mlf*z)mud é%;:w\-

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record
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