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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTEDIVISION
DANIEL K. LASHBROOK,
Plaintiff,
VS. No. 2:15ev-00206JMS-MJID

GRACE COLLEGE & THEOLOGICAL SEMINARY,,

Defendant

)
)
)
)
)
)
)
)
)
)
)
GRACE COLLEGE & THEOLOGICAL SEMINARY, g
Cross Claimant, ;
vs. )
)
INDIANA DEPARTMENT OFCORRECTION g
Cross Defendant. )
ORDER
Plaintiff Daniel Lashbrook has been incarcerated at Miami Correctionaltizgthliiami”)
from at least April 2014 to the present. Defendant Grace College & Theol@goahary
(“Grace) had a contract with the Indiariaepartment of Correction IPOC”) to administer
educational programs, including GED programs, in IDOC facilitiekiding Miami. Under the
contract, Grace was required tevdte its best efforts to utilizeriminal offenders as teaching
assistants or tats. While incarcerated at Miami, Mr. Lashbroalas hired as a teaching
assistant/tutor for Grace, receiving $0.25 per hour for his work. He initiatecctiuia against
several entities and individuaddleging violations of the Fair Labor Standards Aci{SFLSA")

minimum wage provisionthe Indiana Prevailing Wage Statute, d2dJ.S.C. § 1983 After the

Court granted a previous motion to disngsseraformer defendantgartially granéd a motion
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to dismissanother former defendant (who subsequently settled the remainimg @gainst it),
and Mr. Lashbrook abandoned a claim against Grace, the only cenmaing in this litigation
areMr. Lashbrook’sclaimagainst Grace under tReSA’s minimum wage provisigrand across
claim Grace has assertagjainst IDOC for indemnification. Presently pending before the Court
is Grace’s Motion for Summary Judgmenkilihg No. 78]

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of law.SeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a partgsserts that a fact is undisputed or genuinely disputed, the party must support the
asserted fact by citing to particular parts of the recorduding depositions, documents, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materals cited do not establish the absence or presence of a genuine dispute or that the advers
party cannot produce admissible evidence to support the faetl. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant is competent to testify on rstatieds-ed. R.
Civ. P.56(c)(4) Failure to properly support a fact in opposition to a movant’s factual assertion
can result in the movant’'s fact being considered undisputed, and potentially in the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only consider disputed fact
that are material to the decision. A disputed fact is material if it might affect thereutdfahe
suit under the governingw. Hampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n

other words, while there may be facts thatiadispute, summary judgment is appropriate if those
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facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question will not be considerderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eveitisnson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the mooving party and
draws all rea®nable inferences in that partyavor. Darst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)t cannotweigh evidenceramake credibility determinations on summary
judgment becaustnose tasks are left to thact-finder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materiadsl. R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured the dairistthat
they are not required to scour every inch of the record for evidencs thatentially relevant to
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
exigence of a genuine issue for trial is resolved against the moving pamnetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

1.
STATEMENT OF FACTS

The following statement of facts was evaluated pursuant to the standdaithsathove®

Ln its brief in support of itanotion, Grace statehat “[a]lthough [it] disagrees with much of
Plaintiff's version of the facts, for purposes of this motion only, Grace sglime that all properly
alleged facts in Plaintiff's [Amended] Complaint are trueFilihg No. 79 at 1] Accordingly,
many of the Court’s factual citations are to the Amended Complaint.
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At all times relevant to the claims that remain in this mattet Lashbrook has lem

incarcerated at Miami[Filing No. 31 at 4 Grace is a private university located in Winona Lake,

Indiana. Filing No. 31 at § Gracehasa contract withiDOC to “administer educational

programs, including the GEprograms, in IDOC facilities, including [Miamii]to IDOC inmates.

[Filing No. 31 at 4

Specifially, IDOC’s contract with Graceequires Grace to provide licensed instructors for
the courses it offers, one Site Manager, and one Administrativetadssd Miami. Filing No.

79-2 at 67.] While nothing in the contract reqasGrace to use tutor§tiling No. 1082 at 4,

the contract does require Grace tievote its best efforts in implementing the concept of literacy
tutors in adult facilities to support licensed teachers in the classroofthese opportunities are

subject to review and approval by IDOC staff..[Filing No. 792 at 8] Grace’s Dearof the

School of Professional & Online Eduma, Timothy Ziebarth, statehatIDOC wants inmates to
be “literacy tutors” so that they are kept occupied and out of trouble, and develop gb@ts afs

their rehabilitation. Filing No. 7941 at 2] Additionally, he states that “[i]f IDOC did not require

the use of inmates as tutors, Grace would not do so on its owifirig[No. 794 at 2]

Some instructors at Miami have tutors, but not all déling No. 1081 at 67.] When

offendes wish to becomeutors they fill out an application formand Grace reviews the

applicatiors and brings certain applicants in for an interviewtilifig No. 1081 at 6] The

instructor that would like to have a tutor, along with the Direstdducation at MiamiTimothy

Van Duyne, select one or two offenders to be considered for the pogkibng No. 1081 at

2.] The final applicants are then submitted to Miami, and Miami determines whethemtie

applicantsare in good standing and whether they may be a tutdimd No. 10841 at 6]
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On April 20, 2015Mr. Lashbrookwas hired as a tutdor Catherine Cook, one of the
teachers at Miami who is employed by Grace and teaches adult basic educationtckEssesds

per day? [Filing No. 1083 at 2 Filing No. 1083 at 45.] Tutors generally run copies when the

instructor requests, grade homework, assist other students, and perform odseaskigned at

the discretion of the instructorFi[ing No. 1084 at 79; Filing No. 1083 at 56.] As to his tutor

position with Grace, Mr. Lashbrook alleges (and Grace as@ptrue) that: (1) heas hired or
employed byGrace staff or a Grace employee; (2) the staff or employe€amfewere not
obligated to hire or employ hinf3) at no time was he compelled or required to work as a teaching
assistant/tutor “based on the terms and conditions of his incarceration or semteeainderlying
conviction”; (4) he was supervised Byace staff or employees; (Bis performance as a teaching
assistant/tutor was reviewed Bracestaff or an employee dbrace; (6)he was retained and
continued to be employed at the decisiofsdcestaff or employees; (7) Gras&aff or employees
had the ability tdire or terminate hinwithout approval or input from IDOC; (8) Grastaff or
employeesontrolled hisvork schedule and conditions of employment without approval or input
from IDOC, and his work schedule was mainly dicthtey Grace’sacademic calendaand (9)
Grace &aff or employees directed Mr. Lashbrook what to do while worlasga teaching

assistatitutor. [Filing No. 31 at 5-7

Tutors are paid only after their timesheet is signed byirtsieuctorand submittedto

Miami personnel. Hiling No. 1081 at 8] The contract between IDOC and Gralo@ not require

that offenders be paid the prevailing wage under Code§ 11-10-7-] et seq. [Filing No. 31 at

2 Mr. Lashbrook alleges in the Amended Complaint that he became a tutor foro@rapeil 20,

2014, Filing No. 31 at § and this is the date the Court referenced in earlier orders on motions to
dismiss filed by other, former defendants. It appears this may have beegm@pypcal error in

the Amended Complaint, as Mr. Lashbrook now states in his Affidavit that he reported to Ms.
Cooke’s class to assume his tutor position on April 20, 20&5nd No. 108-4]
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8.] Mr. Lashbrook was paid $0.25 per hour as a teaching assistant/tutorg [No. 31 at § On

July 13, 2016, during briefing of the pending motion, Mr. Lashbrook was terminated from his

position as a tutor by Mr. Van Duynefiljng No. 1084 at 1]

Mr. Lashbrook filed his initiaComplaint on July 6, 2015&{ling No. 1], and the operative
Amended Complaint on September 10, 20E4jr{g No. 31. After all other defendants either
prevailed on motions to dismiss or settled with Mr. Lashbrook, the claims thaheshmathis
litigation against GracevereMr. Lashbrooks claimsfor: (1) violation of theFLSA’s minimum

wage provisionand(2) violation of Irdiana’s Prevailing Wage Statut¢Filing No. 31 at 910.]

Grace moved for summary judgment on both of Mr. Lashbrook’s claims, and Mr. Lashbrook
advised in a Statement of Claims filed af@race’s motion that he “does not intend to assert his
claim under Indiana’s prevailing wage statuted( Code § 11-10-3{a)) (Count 3).” Filing No.
91 at 1] Thus, his Prevailing Wage Statute claim is dismissed, and the portion of Gviatesa

for Summary Judgment relating to that claim is denied as moot. The Court will noderdhs
motion as it relates to Mtashbrook’s FLSA claim.

[1.
DiscussioN

In connection with Mr. Lashbrook’s FLSA claim, Grace argues that “a priseoeing
inside a prison, whose work does not create a risk of unfair competition in commerce, dalks not

within the purview of thgFLSA].” [Filing No. 79 at Y emphasis omitted) It contends that

requiring prisoners to be paid the minimum wage under the FLSA would not further the two

purposes of the FLSAto “ correct labor conditions that are ‘detrimental to the minimum standard

of living necessary for health, efficiency, and general-4weilhg of workers” and “to prevent

unfair competition in commerce from the use of underpaid laboFEilinfj No. 79 at 5quoting

Vanskike v. Peter®74 F.2d 806, 810 (7th Cir. 1992)Grace argues that it operates educational
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classes within the prison to provide educational opportunities for inmates, and is not producing

goods that will be sold on the open market outside the prigoimg[No. 79 at 7] Accordingly,

it argues, it “derived no unfair economic advantage from tutors such as [Mr.] Lashbfbok.g
No. 79 at 7] Grace notes thahe literacy tutor program was implemented IBYDC to keep
inmates occupied and out of trouble, and to develop skilladptheir rehabilitation. Hiling
No. 79 at 7] Because tutors like Mr. Lashbrook were not given the position so that they could

make a living, Grace argues that the FLSA should not apply to thiéhmg[No. 79 at §

Mr. Lashbrook responds by attempting to distinguish cases relied upon by &mc#ing
cases from outside the Seventh Circuit which hold that “the FLSA applies to paseokking

for private companies under wer&lease programs.™ Hling No. 108 at 1] Mr. Lashbrook

agrees thathe first purpose of the FLSAte alleviate labor conditions that are detrimental to the

necesary minimum standard of living does not apply to his situationFiling No. 108 at 14

He argues, heever, that the second fpose -to prevent unfair conggition in commerce- does
apply because “where theigmner works inside the prisdor an outside entity, there is potential
for upsetting the desired equilibrium among workers in job markets outside the prisdm®
No. 108 at 14 Mr. Lashbrook asserts that while Grace analyzes the issuetfeoperspective of
what productit is providing (education), the proper focus is “how [he] and other tuaibest

[Grace’s] ability to provide the product.Filing No. 108 at 1§ Mr. Lashbrook argues that the

FLSA sets forth an extensive list of workers who are exempted from FLSA ceyarabprisoners

are not on that list.Hiling No. 108 at 1§ He contends that genuine issues of fact exist regarding

whether “the economic realities indicate that [he] is an employee of [Gra¢eljrig[No. 108 at

16.] He argues that the economic reality tagtculated inBonnette v. California Health and

Welfare Agency704 F.3d 1465, 1470 (9th Cir. 1988hould be applied, which considers which
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entity had and exercised power to hire and fire Mr. Lashbrook (hesf@ace did); which entity
supervised and controlled his work schedule and conditions of employment (heGraceslid);
which entity determined his rate of pay (he argues IDOC did, but that Grace hgutdeeahis
timesheets before they weseibmittedto Miami for payment); and which entity maintained

employment records (he concedes that Grace did rfatyjag No. 108 at 16-13

Grace did not file a reply brief.

Under the FLSA, “g]very employer” must pay “his employees” a minimum wage of $7.25
per hour. 29 U.S.C.§ 206(a)(1)(c) “Employee” is defined as “any individual employed by an
employer.” 29 U.S.C.8 203(e)(1) Section 203(g) defines “employ” as “to suffer or permit to
work.” 29 U.S.C§ 203(g) This results in the “unhelpful and circular” principle that “to qualify
as an employee for purposes of the FLSA, one must perform ‘work’ for an ‘emplogerger
v. National Collegiate Athletic Association- F.3d----, 2016 WL 7051905, *2 (7th Ci2016)

The FLSA does not define “work.Id. In determining whether an individual is an employee for
purposes of the FLSA’s minimum wage provision, the Seventh Circuit has splgcifegected

the application of mukfactor testsand taken a more flexible approach, looking instead at the
economic reality of the situation as a whol&l. at *2-3. The plaintiff bears the burden of
establishing that his or her employer violated the FL&kIton v. Tippecanoe County38 F.3d

814, 818 (7th Cir. 2016(‘an employee who brings suit pursuant to FLSA has the burden of
proving that he performed work for which he was not properly compensated”) (citation and
guotation omitted).

Mr. Lashbrookconcedeshat the FLSA does not cover prisoners who work inside a prison,

for a state correctional institutionS¢eFiling No. 108 at 14Mr. Lashbrookacknowledging that

the SeventlCircuit Court of Appeals has recognized that “[t]he courts have not extended the
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FLSA'’s definition of ‘employee’ to cover prisoners who are assignedot® within the prison
walls for the prison”Yemphasis omitted) Indeed, the Seventh Circuit has found this to be the
case, along with numerous district courts within this circBe, e.gDouglas v. Aramark2009

WL 4728686 (S.D. Ind. 2009)The common claim presented by the plaifstifs the tired
contention that inmates are entitled to wages prescribed under the [FLSA|].... cohfeshtion] ]

[has] been authoritatively rejected"anders v. Hayderb44 F.3d 812, 814 (7th Cir. 2008)
(“Prison and jail inmates are not covered by the FLSX3nskike v. Petey974 F.2d 806, 8G9

10 (7th Cir. 1992)prisoner who worked for state prison while incarcerated was not covered by
the FLSA).

In Bennett v. Frank395 F.3d 409 (7th Cir. 200%he Seventh Circuit provided a detailed
discussion of why prisoners are not considered employees of the prisonicin they are
incarcerated. There, inmates of a private prid@t was under contract with the Wisconsin
Department of Correction claimed that they were entitled to be paid minimum wagethumder
FLSA for their work. The Seventh Circuit rejected their contention, stating:

The [FLSA] is intended for the protection of employees, andoners are not
employees of their prison, whether it is a public or a private one. So they are not
protected by the Act.... Oddly, this is so only because of presumecdategsl
intent and not because of anything in the actual text of the FLSA. The Act
unhelpfully defines “employee” as “any individual employed by an employet” a
defines “employer” as “any person acting directly or indirectly in trerést of an
employerin relation to an employee and includes a public agency.”.... There are
some excepted classes of employees..., but prisoners are not among them.
Although the minimum wage provision of the Act applies only to employees
engaged in, or producing goods for, coemoe or employed in an enterprise
engaged in or producing goods for commerce..., we do not know whether
[plaintiffs] were engaged in any such activities.

But we have no doubt that the cases we have cited are correct. People are not
imprisoned for the purpose of enabling them to earn a living. The prison pays for
their keep. If it puts them to work, it is to offset some of the cost of keeping them,
or to keep them out of mischief, or to ease their transition to the world outside, or
to equip them with sks and habits that will make them less likely to return to
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crime outside. None of these goals is compatible with federal regulatioaiof th

wages and hours. The reason the FLSA contains no express exception for prisoners

is probably that the idea was too outlandish to occur to anyone when the legislation

was under consideration by Congress.
Id. at 409-10

The facts here are slightly different tHBennetiand other cases within the Seventh Circuit
dealing with the issue of whether prisoners are covered by the FLSA. Hesrendisputed that
Mr. Lashbrookwas a tutor forGrace— a privae entity— and not forMiami or IDOC. Mr.
Lashbrook seizes on that distinction, and on the Seventh Circuit’s staterBeminietthat “[w]e
have no quarrel withWatson v. Grave909 F.2d 1549 (5th Cir. 1990r Carter v. Dutchess
Community College735 F.2d 8 (2d Cir. 1984which hold that the FLSA applies to prisoners
working for private companies under wardease prgrams. Those prisoners weren’t working as
prison labor, but as free laborers in transition to their expected dischargéérprsbn.”Bennett
395 F.3d at 410 Although WatsonandCarter are from outside the Seventh Circuit and are not
binding precedent on this Court, the Court notes that both cases are inapposite in any event.

In Watson plaintiffs were inmates whioad been classified as “trusties,” meaning that they
qualified for a work release program where they “were allowed to wdsid® the jail for private
individuals or companies.'Watson 909 F.2d at 1551 The plaintiffs were assigned to work for
the Sheriff’'s daughter and samlaw, who operated an unincorporated construction business and
picked plaintiffs up from the jail for work, were responsible for plaintiftias while they wee
with them, and sometimdsept them awayrbm the jail for 1213 hours aday. Id. The Fifth
Circuit Court of Appealgoncluded that plaintiffs were employees of the construction company

and covered by the FLS&minimum wage provisian Watsonis significantly distinguishable

from this case Unlike the plaintiffs there, Mr. Lashbrook was not leaving Miami to wbik,
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work related to assisting Miami inmatesyd control over his conduct and whereabouts was not
handed over to Grace.

The facts inCarter align more closely with this case, but there are still significant
differences. Thelpintiff in Carter was an inmate at a New York state correctional facility, and
participated in a program conducted by Dutchess Community Coll€@feQ) whereby DCC
employed inmates to act as teaching assistants to DCC staff who taught-lesl#gmurses at
the corretional fadlity. 735 F.2d at 10 The program was initiated by DCC, who proposed the
arrangement to the New York State DepartmeiniCorrectional Servicessuggested that it
supplementnmates’ prison wages, and conducted a screening process to find qualified inmates.
Id. DCC then submitted the list of inmate applitsit recommended to the Department of
Correctional Services, whiatither approved or rejected the applicarits The courtin Carter
applied themulti-factor “economic reality” test thatir. Lashbrook requests this Court use, and
found summary judgmetior DCC was inappropriate because “the fact that [plaintiff] is a prison
inmate does not foreclose his being considered an employee for purposes of the miniraum wag
provisions of the FLSA.”Id. at 14 It focused on the following facts: “DCC made the initial
proposal to ‘employ’ workers; suggested a wage as to which there was ‘no lpgdinmnt’;
developed eligibility criteria; recommended several inmates for the tgtpositions; was not
required to take any inmate it did not want; decided how many sessions, and for howlong, a
inmatewould be permitted to tutor; and sent the compensation directly to the inmate’s prison
account.” Id.

While Carter is factually similar, the Court notes some important differences. The work
program inCarteroriginated with DCC, whicimade the initial proposal to employ inmates. Here,

while the contract between IDOC and Grace does not require Grackziinthates as tutors, it
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requires Grace to “devote its best efforts in implementing the conceptratyitaitors in addl

facilities to support license@achers in the classroom.Filing No. 732 at 8] At the least, this

shows that IDOC strongly encouraged Grace to use inmates as tutors. Mdizageis Dean of
the School of Professional & Online Education stated that “IDOC desireseimitaabe ‘literacy
tutors’ for the purposes of keeping inmates occupied, out of trouble, and developing skiits as pa
of their rehabilitation. If IDOC did not require the use of inmates as tutoaseGvould not do

so on its own.” [Eiling No. 791 at 2] Mr. Lashbrook does not present evidence contradicting

those statements.

Further, the mainlifferencewith Carter is thatthe Second Circuit applied a muigictor
“economic reality test” to determine whether plaintiff vamsemployee for purposes of the FLSA.
Carter, 735 F.2d at 131t considered “whether the alleged employer coulddmikfire the worker,
control work schedules and conditions of employment, determine the rate and method ot,payme
and maintain employment recordsld. The Seventh Circuit has specifigatleclined to apply
“multifactor tests” such as tifeconomic realitytest’ set forth inBonnette704 F.2d 1465applied
in Carter, and discussed by Mr. Lashbrook, when the test “fail[gJapture the true nature of the
relationship’ between the alleged employee and the allmgetbyer.” Berger, 2016 WL 7051905
at *3 (quotingVanskike 974 F.2d at 809 In the prison setting, the Seventh Cirduais declined
to apply the multfactor test set forth iBonnettebecause it iSnot the most helpful guide in the
situation presented.” Vanskike 974 F.2d at 8Q9 Instead, the Seventh Circuises &more
flexible standard” of determining “the economic reality of the allegepl@yment relationship
as a whole, witout considering a rigid set tdctors. Berger, 2016 WL 7051904t *2-3.

The Court does not find it significant that Grace is a private entity, ratoeatbublic one

— the record evidence indicates that Grace was assisting IDOC in admgistgsrogram that

12


https://ecf.insd.uscourts.gov/doc1/07315265392?page=8
https://ecf.insd.uscourts.gov/doc1/07315265391?page=2
https://www.westlaw.com/Document/I46403a68944c11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_13
https://www.westlaw.com/Document/I46403a68944c11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5f2e8fc2940311d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia019f800bb9011e690aea7acddbc05a6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia019f800bb9011e690aea7acddbc05a6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib94be01994d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_809
https://www.westlaw.com/Document/Ib94be01994d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_809
https://www.westlaw.com/Document/Ia019f800bb9011e690aea7acddbc05a6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

would keep prisonerbusy andallow them togain some experience that would help them when
their incarceration endednd that Grace would not haveélizedinmates as tutors btdr IDOC's

program. [SeeFiling No. 791 at 2 (Grace’s Dean of the School of Professional & Online

Education stating “[i]f IDOC did not require the use of inmates as tutors, @@dd notdo so
on its own initiative”).] And even if the contract between IDOC and Grace did notedgrace

to use inmate tutors, it strongly encouraged Grace to dé-8mg[No. 732 at 8(contract between

Grace and IDOC requiring Grace to “devote its best efforts in implementicgiicept of literacy
tutors in adult facilities to suppolitensedteachers in the classroom”).Jrhe economic reality
here indicates that Mr. Lashbroaknot an employee of Grace for purposes of the FLSAe
Danneskjold v. Hausrath82 F.3d 37, 39 (2d Cir. 199holding that inmate who was a
tutor/assistant for college classes offered by private college withi@ gteson was not an
employee of college under the FLSA, and stating “the FLSA does not apply to pnsates in
circumstances in which their labor providesvices to the prison, whether or not the work is
voluntary, whether it is performed inside or outside the prison, and whether or not a private
contractor is involved. Because [plaintifff worked in an education program that provided
rehabilitative serdes only to inmates, he was not an employee for purposes of the FLSA”).
Additionally, considering Mr. Lashbrook to be an employee entitledhéo FLSA’s
minimum wageprotectionsvould not further the only purposé the FLSApotentially at play in

this litigation —to prevent unfair competition in commerce. Grace has presented evidence that it

3 The Court rejects Mr. Lashbrook’s argument that Congress would have includedrprisatse
“list of workers who are exempted expressly from FLSA coverage” ifehohed to exempt them,
and “prisoners’ have never been added to the list of exempt workers, even iretbéyaars and
years of litigation involving prisoners claiming entitlements under the FLSAIINg No. 108 at
15] As the Seventh Circuit noted, “[tlhe reason the FLSA contains no expresstiaxdor
prisoners is probably that the idea was too outlandish to occur to anyone when th@legisisit
under consideration by Congres®&nnetf 395 F.3d at 410
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would not use inmate tutors if it were restcouraged to do so by IDO{3eeFiling No. 791 at

2], so it is not gaining any competitive advantage by paying Mr. Lashbrookhkssrtinimum
wage. The evidence indicates that if Gragere notutilizing Mr. Lashbrook opbtherinmates, it
simply would notutilize tutors to assist its instructars

In sum, Mr. Lashbrook is not considered an employee under the FLSA, is not prbiecte
the minimum wage provisioof the FLSA, and his FLSA minimum wage claim fails as a matter
of law. Grace’s Motion for Summary Judgment is granted as to Mr. Lashbrddk ¢taim.

V.
CONCLUSION

For the foregoingeasons, the CouBRANTS Graces Motion for Summary Judgment,
[Filing No. 79, as to Mr. Lashbrook’s FLSA claim, aml@ENIES AS MOOT the Motion for
Summary JudgmentF[ling No. 7§, as it relates to Mr. Lashbrook’s claim undadiana’s
Prevailing Wage Statute.

The only claim remaining inhts litigation is Grace’s crosdaim against IDOC for
indemnity. Because no claims remain against Grace, the Court assumesateatviB not be
pursuing itcrossclaim. The CourORDERS Grace, however, to file a Repdrg December 21,
2016 advising the Court of itgitentions regarding its cros$aim against IDOC. Final judgment

shall enter whethat issue is resolved.

Date: 12/15/2016 Qm@w\w m

/Hon. Jane M]ag<m>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana
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