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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

TAMMY L. GARZA ,
Plaintiff,

VS. Cause No.2:15¢cv-271-WTL -MJD

NANCY A. BERRYHILL, Acting

Commissioner of the Social Security
Administration, *

N N N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Tammy L. Garzaequests judicial review of the final decision of the Defendant,
Nancy A. Berryhill, Acting Commissioner of the Social Securignfnistration
(“Commissioner”), denyingsarza’sapplications foDisability Insurance Benefits (“DIB”) under
Title Il of the Scial Security Act (“the Act”). The Court, having reviewed theard and the
briefs of the parties, rules as follows.

l. APPLICABLE STANDARD

Disability is defined as “the inability to engage in any substagéaiful activity by
reason of a medically deteimable mental or physical impairment which can be expeoted t
result in death, or which has lasted or can be expected to lastdatiauous period of at least
twelve months.” 42 U.S.C. § 423(d)(1)(A). In order to be found disableldjrmant must

demorstrate that hephysical or mental limitations preveimérfrom doing not onlyher previous

Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A. Berryhdhaatically
became the Defendant in this case when she succeeded Carolyna3dlve Acting
Commissioner of Social Security on January 23, 2017.
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work, but any other kind of gainful employment which exists in thenatieconomy,
consideringherage, education, and work experience. 42 U.S.C. § 423(d)(2)(A).

In determining whether a claimant is disabled, the Commissiongiogsna fivestep
sequential analysisAt step one, if the claimant is engaged in substantial gainfuitycthe is
not disabled, despiteer medical condition and other factors. 20 C.F.R. § 404.1520(b). At step
two, if the claimant does not have a “severe” impairment (ine that significantly limitder
ability to perform basic work activities$he is not disabled. 20 C.F.R. § 404.1520(c). At step
three, the Commissioner determines whether the claimant’s impairmeminbination of
impairments meets or medically equals any impairment that apjpetire Listing of
Impairments, 20 C.F.R. pt. 404, subpt. P, App. 1, and whether themgrdimeets the twelve
month duration requiremerif;so, the claimant is deemed disabled. 20 C.F.R. 8 404.1520(d). At
step four, if the claimant is able to perfohmr past relevant workshe is not disabled. 20 C.F.R.
8§ 404.1520(f). At step five, if the claimant can perform any other wattkeimationheconomy,
she is not disabled. 20 C.F.R. § 404.1520(g).

In reviewing theAdministrative Law Judds (“ ALJ”) decision, the ALJ’s findings of
fact are conclusive and must be upheld by this court “so long as sidistaittence supports
them and no error of law occurreddixon v. Massanari, 270 F.3d 1171, 1176 (7th Cir. 2001).
“Substantial evidence means such relevant evidence asomabés mind might accept as
adequate to support a conclusioial; and this Court may not reweigh the evidence or substitute
its judgment for thaof the ALJ. Overman v. Astrue, 546 F.3d 456, 462 (7th Cir. 2008). In order

to be affirmed, the ALJ must articulate his analysis ofetidence in his decision; while he “is

°The Code of Federal Regulations contains separate sectiatisy¢o DIB and SSI that
are identical in all respects relevant to this case. For the akamicity, this Entry contains
citations to DIB sections only.



not required to address every piece of evidence or testimony mesdrdé mustprovide an
accurate and logical bridge between the evidence and [his] conclbatandlaimant is not
disabled.” Kastner v. Astrue, 697 F.3d 642, 646 (7th Cir. 2012). “If a decision lacks evidentiary
support or is so poorly articulated as to preveramregful review, a remand is requiredd.
(citation omitted).

Il. BACKGROUND

Garza applied for Disability Insurance Benefits and Saiqpphtal Security Income
benefits in November 2006, alleging disability since March 13, 1997. Teedyglenied
Garza’s claimsnitially on February 15, 20000n March 27, 2008, following a hearingjueested
by Garza ALJ Dale Garwal found thabarza became disabled as of November 3, 2006, but was
not disabled prior to that date. As Garza’s insured status hagexm December 31, 1997, the
ALJ’s finding precluded an award of Disability Insurance &és, and Garza requested review,
which the Appeals Council denied on April 14, 2010. Garza appealed tinttesl States
District Court for the Central District of Californiavhich remanded the case on June 13, 2011,
concluding that the ALJ erred in evaluating the medical evidenceraed in applying res
judicata since there was no evidence of a prior decision. Halijoavsecond hearing and a third
supplemental hearing, ALJ William Sampson issued a decision oh18pr2013, which Garza
appealed to the Appeals Coundihis timethe Council remanded the case, noting that ALJ
Sampson had not evaluated the treating physician opinion of Dr. Taftana fourth hearing,
ALJ Sampson again denied benefits for the period prior to Ocgildd). As the Appéda
Council did not assume jurisdiction, the ALJ’s decision becdmadinal decision of the

CommissionerSee 20 C.F.R. 8§ 404.9845arza filed this timely appeal.



II. THE ALJ'S DECISION

At step me of the sequential evaluation, the ALJ determinedGlaatahad not engaged
in substantial gainful actiytsince the alleged onset dafd geps wo and thregethe ALJ
concluded the claimant suffered from the following severe impairmeffiexts of multilevel
lumbar fusionswith degenerative changes and obesityh an additional severe impairment
after October 1, 2010f listing level rheumatoid arthritis

At step fourthe ALJ determined that, prior to October 1, 2010, Geozdd perform
sedentary work with: occasionalmbing of ramps and stairs; no climbing of ladders, ropes, or
scaffolding; occasionally balancing, stooping, kneeling, croucluingrawling; frequent
handling; avoiding concentrated exposure to extreamgeratures, wetness, humidity, and
vibrations;no work at unexposed heights or dangerous moving machinery; occasionally
operating foot controls; and the option to alternate between stidgtanding at least once
every thirty minutes for at least five minutes at a tideThe ALJ concludethat pror to
October 1, R10,Garza could not perform her past work but could perform a significanbeu
of other jobsAccordingly, the ALJ concluded thatrior to October 1, 201@Garzawas not
disabled as defined by the Act.

V. EVIDENCE OF RECORD

The medicakvidence of record is aptly set forth@arza’sbrief (Dkt. No. 20) and need
not be recited here. Specific facts are set forth in the discussction below where relevant.

V. DISCUSSION

In herbrief in support of &Br complaint,Garzaadvances several objections to the ALJ’s

decision eachis addressed below.



A. Weight Given to Treating Physiciars

Garza argues that the ALJ failed to properly assess the tredtysgeianopinions of Drs.
NagalbergandTaban. These arguments are addressed, in turn, below.

Under the law as it existed at the time of the ALJ's decidiatieating source opinion
is entitled to controlling weight if thedpinionon the issue(s) of the nature and severity of [the
claimants] impairment(s) is welsupported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantience” in the
record.20 C.F.R.8404.1527(c)(2)see Batesv. Colvin, 736 F.3d 1093, 1099 (7th Cir. 2013)
The ALJ must “minimally articulate higasondor crediting or rejecting evidence of
disability.” Clifford v. Apfel, 227 F.3d 863, 870 (7th Cir. 200@uotingScivally v. Sullivan, 966
F.2d 1070, 1076 (7th Cir. 1992¥ee 20 C.F.R§404.1527(c)(2)

An ALJ must givea treating physicias’ opinion controlling weight if it is both “(1)
supported bynedical findings; and (2) consistent with substantial evid@m¢he record.Elder
v. Astrue, 529 F.3d 408, 415 (7th CR008) (citing 20 C.F.R. § 404.1527(c)(2)). If the ALJ finds
that the opinion is not entitled to controlling weight, the ALJ must sti#sssthe proper weight
to give to the opinionSeeid. This requires consideration of several factors, including the
“length, nature, and exteof the physician and claimasttreatment relationship, whether the
physician supported his or her opinions with sufficient explanations, hather the physician

specializes in the medical conditions at issue. {citations onitted).

SFor claims filed on or after March 27, 2017, 20 C.F.R. § 404.1520c applidsr that
provision, no special or evidentiary weight is given to medical opinionsargaministrative
medical findings.



Garza first argues that the ALJ failed to give adequate wighe opinion of treating
physician Dr. Steven Nagelberg and failed to comply with all grons of 20 C.F.R. § 404.1527
in evaluating the treating physician’s opinion.

With respecto Dr. Nagelberg's opinion, the Alfdund the following:

For example, after this most recent surgery the claimant wadgder.
Nagelberg in January 2004 leaving a gap in care; there was no evidence
emergency room care or symptom exacerbation, btiv@ follow up the
claimant’s lumbar flexion was now limited to 40°, her extensiohO°, and she
complained of ongoing pain (Exhibit 12F). Conversely, the claimambtor
function remained intact, she continued to be able totheeNalk despite
decreased reflexes in her lower extremities, and her straghtlise test (SLR)
wasnow negative (Id.). At the March exam, the claimant’s flexion had increased
by 20° to 60°, her extension remained thraesat 10° (Id.). The claimant
continued to have reded lower extension reflexes but her sensations remained
intact (Id.). At her April 2004 revaluation, the claimant eisddrsevere pain but
surprisingly she had near full flexion (Id.). The physiciars @hle to appreciate
tenderness over the paraspimalscles, but he found no neurologic deficits in the
lower extremities (Id.). Again, without much clinical evidenaed based
apparently on the claimant’s subjective reports, the physicianegin@ughout
the foregoing period that the claimant was “tenapily totally disabled” (Exhibit
5F, 12F). Doctors Nagelberg and Gitter saw the claimant duringehisd
establishing a treating relationship with claimant, but there wass dittlical
evidence to support the foregoing opinions. To the contfagyclaimant’s range
of movement increased, she was not neurologically deficient, arstraigyht leg
raise test (SLR) was afforded little deference. This was wellostggpas the
limitations noted by the examining physicians did not matclathgalclaimant’s
functionality (Id.). In fact, the only abnormality noted, the ckant's subjective
allegations of severe pain as her range of movement wasafjgmathin normal
limits (Id). Furthermore, as noted throughout this decision, thegeens’
compeation physician opinions touched on issues clearly reserved for the
Commissioner, and appeared to have been based on State law, nesthrda
regulations that govern this Agency.

In June of that same year, during another follow up with Nagelberg, the
claimant reported low back pain with radiation into the legs; therapanying
exam notes remained consistent through February 2005 (Id.). During thesg ex
the claimant continued to subjectively report ongoing severe pgaimieg that at
times she waessentially bedridden due to pain (Id.). While she was found tender
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in the paraspinal region bilaterally on exam with decreased spirgpdsari
movement, she remained neurologically intact (1d.). There weobjective
references to sensory deficitise claimant’s reflexes were now intact and
symmetrical, and her straight leg raise test (SLR) remainetizet 90°
suggesting that despite the foregoing fusion, she had no residgeloh
movement limitations (Id.). The claimant was also ableandsand heel/toe walk
without difficulty (Id.). The only continuing course of treatmenthéd tvas
medication based (Exhibit 12F).

The claimant did undergo an injection in December after reporting
radicular symptomology, and her workers’ compensatiomsiplan again opined
that she remained 100% disabled under the “California Worker's Coatans
Laws” (Id.). Yet, as noted above, it is clear that the physisias not basing these
opinions in Social Security Law, and as explained throughout thisioeand
incorporated by reference herein, little weight was affordetisostatement as the
determination of disability is for the Commissioner. Interestirgfyhe time of
this assessment, the same physician noted that the claimartmeas@mum
medial improvement, but that she needed a referral for a detatkiin program
due to her prolonged use of narcotic pain medications (Id.). Othesisstluded
the claimant’'s noncompliance with her ordered weight loss progna a
subsequent “no show” iklarch 2005 (Id.). As previously stated, there is likely a
financial aspect to this lack of follow up, but throughout the periodjotiazation,
including the period after the established onset date, it is ckgathéh claimant
was not complaint with lmghysicians’ orders for weight loss, noting specific
references in Exhibit 51F where the treating clinician documehtednplications
of the claimant’s weight and ongoing smoking.

Dkt. No. 1-1 at 2223.

Specifically, Garza points to Dr. Nagelberg’s conclust@atGarza had reached
permanent and stationary status aigbpinion that she was limited to pdimne sedentary work,
no more than four hours per day. Nagelberg further opined that if her rheniti@tions were
factored in she would be unable emgage evem parttime work becausef her difficulties with
concerration and attention. Garza argues that the ALJ did not acknosviedgssess this

treating spcialist’s opinion limitingGarza to partime sedentary work.



Garza is correct that the ALJ did not address this one particulandigi Dr. Nagelberg.
However,the ALJ'sdetailed analysis of Dr. Nagelberg's findirthsroughly explains his
reasongor discounting Dr. Nagelberg’s opinions asdupported by substantial evidence in the
record.“The ALJ is not required tanentioneverypieceof evidencebut must provide an
‘accurate and logical bridg&etween thevidenceand the conclusion that the icteant is not
disabled, so thah's areviewing court, we may asss the validity of the agensyltimate
findings and afford [the] claiBntmeaningful judicial review. Craft v. Astrue, 539 F.3d 668,

673 (7th Cir. 2008) (quotingoung v. Barnhart, 362 F.3d995, 1002 (7th Cir2004).
Accordingly, the Court finds that the ALJ did not err with regar@®t. Nagelberg’'s opinion.

Next, Garza also argues that the ALJ did not set forth a rationale fgnagsmore
weight to the opinion of a neexamining source than the opinion of an examining specialist, Dr.
Taban.

With respect to Dr. Taban’s opinion, the ALJ found the following:

Nevertheless, in early 2007, the claimant reported increasikgobat, but
interestingly she remained capable of flexing to 78 Wer extension being to 15°,
due to increased complaints of pain, there were medication iesraad she was
scheduled for another MRI the results of which revealed moderaltd M@rtebral
level spinal stenosis secondary to mild degenerative chéBgkbits 22F, 23F, and
39F). Following a number of sessions for unsubstantiated knee alegéxhibit
22F and 23F), the claimant was told she needed to lose weight and attendlphys
therapy, subsequently, she started another round of epidurati stgections (ESI)
that continued through January 2008 (Exhibit 23F). At this exam, timeasitis
psychological status was normal, and her only noted abnormality, patared
tenderness (I1d.).

Concurrently, the claimant was evaluated for ongoing low back paishba
reported radiated into the left buttock, interestingly, she denréaefuradiation,
which as discussed above was not consistent with her claims ohgéation into the
feet (Exhibit 13F). On exam, the attending physician, Dr. Tatated no
neurological dysfunction, the claimant’s cervical range of movemastfull, and her
Spurling’s was negative (Id.). The claimant had no apprecialplergxtremity



weakens, her deep tendon reflexes were trace, but there were no slefisiigy(ld.).
The claimant’s gait was found somewhat antalgic, but she remainedeapabl
heel/toe walking with normal flexion range of movement (Id.). €hveere no gross
motor deficits, but the claimant’s straight leg raise test (SLR) peaitive at 45°,
based upon these findings, the physician felt it necessary ftrefudiagnostics,
suggesting that she undergo electromyography testing and obtairapnax
determine if there was any appreciable instability to her hasd{i@.).

Shortly after this onéime exam, Dr. Taban completed a solicited medical
source statement (Exhibit 24F). In this assessment, Dr. Tadladedadiagnoses
that included radiculopathy failed back syndrome, obesity hyperte(i$iod), and
bilateral carpal tunnel syndrome (CT8).J. The ondime examining physician also
opined that the claimant had been incapable of working since the fgstrguand
that she had never experienced pain improvement (Id.). Themmerdsn of
transcutaneous electrical nerve stimulation wamt he further limited the claimant
opining that she had limitations to almost all postural activitiek. (lthe claimant
was found capable of sitting less than 30 minutes at a time,dagahble of sitting for
more than 2 hours in ant®ur period (Id.). Lastly, the physician found the claimant
in need of constant breaks, i.e. as many as needed, with limitedibes overhead
lifting, reaching, and pushing/pulling (Id.).

Despite these limitations and the contentions of the representatve,
underggned found this opinion worthy of little weight. First, it was base@ one
time exam; moreover, this physician in the actual records itedi¢hat further testing
was necessary to determine if the claimant was in fa@rexqring any hardware
complications, which she didoh undergo prior to the opiniomhere was also ample
evidence as noted above that the claimant at times didtieXperience symptom
relief; in fact, she worked at times during which this physiciained she would be
incapablewhich was addressed abawdg=inding 2 and throughout this portion of the
sequential evaluation. Also, the physician found no clear eviddreamal or
neuroforaminal compromise at any level, noting that the claimastneurologically
unremarkable docuemting that her claims of low back pain were “unexplained (se
generally Exhibit 13F). This is important, as SSRA®6 precludes the undersigned
from relying on this assessment as it appeared to be based in ldrge e
uncritical acceptance of tleaimant’s subjectively reported symptoms. Moreover,
while some imagery abnormalities were noted at thé& 4. 8ertebral level, Dr. Taban
opined that these were a “more recent condition,” making hissaseasinapplicable
back to the alleged onset dateastly, this physician never examined the claimant
prior to September 2007, approximately 10 years after the alleged otesehta
significant gap left the undersigned questioning whether thisgagsould have
knowledge of the claimant’s functionigliat all times relevant, as there is no



indication that he/she had reviewed the claimant’s entire longaldecord, as the
medical experts had. For these reasons, the undersigned rejectgutésemtative’s
argument that this assessment should fmeddd controlling weight.

Dkt. No. 1-1 at 2526.

Again, the ALJ’s detailed analysis of Dr. Taban’s findings thghtyiexplains his
reasons for discounting Dr. Taban’s opinions and is supported by stidistaidence in the
record. Accordingly, the Catifinds that the ALJ did not err with regard to Dabans opinion.

B. Opinion of Medical Expert

Garzaalsoargues that the ALJ erred in rejecting the portion of speciatid orber’s
opinion that Garza satisfiddsting 1.04.With regard to Dr. Lorber’spinion, the ALJ found the
following:

Despite the claimant’s diagnosed impairments, the mediadeee did
not document Listing level severity. At the first hearing, Dotlder opined that
between the alleged onset date and March 31, 2001, the clarbaok disorder
met Listing 1.04(A). (Hearing testimony). However, at the secondrggdr.
Hutson opined that the claimant’s condition(s), either singly aombination, did
not meet or medically equal the severity of any of the listed immaats in20
CFR Part 404, Subpart P, Appendix 1 prior to the established onseisdaee
record lacked evidence of the requisite neurological deficédeteto establish
such a meeting (Hearing Testimony citing exhibits 6F and 32 F, in vitnéch
examining physi@an noted any neurological limitations). Dr. Hutson based the
aforementioned opinion on aadttough review of the claimant@mplete record as
it existed at the time of the review as well as the testimaoyesl at the hearing.
As such, te undersignedrids that Dr. Hutsn had particular andetailed
knowledge of the facts in this case as well as the standarfitsthan the
disability laws and Regulations; moneer, since that hearing, there has been no
newand material evidence to contradict Dr. oh’s opinion submitted regarding
the foregoing period (see generally Exhibits 48f). As such, the undersigned
concludes that this independent medical opinion remains appe@Baséed upon
this information, the undersigned afforde@agrweight to DrHutson’s opinion.
Accordingly, the claimant did not have an impairment or combination of
impairments that meets or medicallguals the severity of one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1 prior to taklissed
onset date

The undersigned does recognize that the claimant’s attorney argtied tha
she met Listing 1.04(A), yet at the foregoing hearing when given trertomgy
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to crossexamine Dr. Hutson, the attorney did not pursue this particisiae i§.e.
the lack of allneurological deficits). Thus, the undersigned findgeason not to
afford gred weight to this orthopedic surgeon’s testimony.

Dkt. No. 1-1 at 1516. Further,

As for the opinion evidencenot alreadydiscussedwo independenand
boardcertified medical expertsdoctorsArthur LorberandRichard AHutson,
provided opinionsconcerninghe claimant’s severeimpairmentsandfunctionality.
At thefirst hearing Dr. Lorber noteda numberof inconsistenciesegardingthe
claimant’s compliancewith hertreatmentregimens(asnotedabove),and after
listeningto the claimant’s testimonyopinedthatthe claimant’s condition met
listing 104(A) from the allegedonsetdatethroughMarch 31,2001 ,the year
following the most recensurgicalintervention(HearingTestimony). However,
theundersignedaffordedthis assessmentery little weight for one major reason
atthe secondhearing andbasedon amore completerecord,Dr. Hutsonnoted
(whichis extensivelydiscussedbovein the medicalhistoryreview), thatthe
claimantlacked the neurologicaleficits neededor a meetingof alisting
(HearingTestimony). Theundersignedound Dr. Hutson'sestimonywell
supportedby the exhibitsnoted previously,which documentedhe absencef
neurologicaldeficiencies.

Following this period(i.e. afterthefinal surgery),both medicalexperts
opinedthatthe claimant’s objective medicalrecordswere consistentwith a
sedentaryesidualfunctionalcapacity(HearingT estimony. Theseassessments
werevery consistentandthe assessedesidualfunctional capacitynotedabove
incorporatedimitations consistentwith both expert opinions. However, atthe
first hearingDr. Lorber alsonotedthatasof the claimant’s referralin October
2010totherheumatologis thatthe claimantmedically equaledisting 14.09
(Hearing Testimony). Thisis addressethelow and wasaffordedsignificantweight,
which is consistentwith the later onsetportion of this decision. Thereforethe
undersignedaffordedlesserweightto Dr. Hutsan’sopinion concerninghis later
period.

At the first hearingtheclaimant’s attorney contended that Dorber’s
testimonythathe had over 7 pages of notes that he derived from his review of the
record. Moreover, the undersigned repeatedly questioned Dr. Hutson who
affrmedwas based on an incomplete record, which should have made it less
persuasive. While the undersigned doe®gaize that Dr. Lorber only reviewed
through Exhibit 29F, the additional objective magnetic resonance im@girb
test results were read into the record, and he was present fdatmant’s
testimony, which the attorney had ample opportunity to devasoshe saw fit. At
the later hearing, in closing, the claimant’s attorney then cdatkthat the
testimony of Dr. Hutson should be disgtial as he only considered f¥ages of
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records” and that his review considered only the evidence prio0®. 2Dwever,
this is an incorrect assertion. Dr. Hutson naiach number of occasions that he
had in factconsideredhe completerecord as it existed at the time of the hearing,
including the very recently submitted records fromatierney(see generally
Exhibits 1F47F). Thus, the undersigned found little merit indkterneys
arguments at that prior time; more specifically, that the medigedres' testimony
should have been ignored when assessingléimant’s residual functional
capacity. Insum although the claimah$ impairments were severe, they did not
preclude her from completing basic work related activities poi@dtober 1,
2010. The assessed residual functional capacity is supported by thevebjec
findings and the other factors discusabadve.

Dkt. No. 1-1 at 2829.Both Dr. Lorber and Dr. Hutson were impartial medical expénts.
Lorber provided testimony at the June 7, 2012, hearing, and DrorHptevided testimony at
the second hearing on March 4, 20C8ntrary to Garza’s assemigthe ALJ seforth his
rationale for the weight given to both Lorber’'s and Hutson’srtesty. Accordingly, he did not
commit error.
C. Credibility Determination

Garza also arguehat the ALJ committed factual and legal errors wgplaining why
he discredited her testimony regarding $idojectivesymptomsAs the ALJ correctly
acknowledgedinder thestandard that applied at the tifheith regard to subjective symptoms
such as pain, if a claimant has a medically determinable impat that is reasonably expected
to produce pain, then the ALJ must evaluatecredibility of the claimans testimony regarding
the extent of that pain. “In determinicgedibility an ALJ must consider sevefakttors,
including the claimans daily activities, his level of pain or symptoms, aggravatingfact

medication, treatment, and limitationsge 20 C.F.R. § 404.1529(c$.S.R. 967p, and justify

4S.S.R 96-7p has been superseded by S.363p, whichthe Agency explained
“eliminate[d] the use of the term ‘credibility’dm our sukregulatory policy, as our regulations
do not use this term” and “clarif[ied] that subjective symptomuatadn is noan examination
of an individuals character.”
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the finding with specific reason¥illano v. Astrue, 556 F.3d 558, 5627th Cir. 2009) The
regulations further provide that “we will not reject your stateiabout the intensity and
persistence of your pain or other symptoms or about the effect yoursyspave on your
ability to work solely because the availablgextive medical evidence does not substantiate
your statements.20 C.F.R. § 404.1529(c)(2Additionally, because the ALJ evaluates
credibility by questioning and observing a live witnesst, simply a cold record, an ALY’
credibility determination iseviewed deferentially and should be overturned only if it isepihy
wrong.” See Craft v. Astrue, 539 F.3d 668, 67&(h Cir. 2008). However, “[t|he determination of
credibility must contain specific reasons for tmedibility finding” and “must be supported by
the evidence and must be specific enough to enable the claimamteavidwing body to
understand the reasoningd. (citing Arnold v. Barnhart, 473 F.3d 816, 822th Cir. 2007).

Garza objects to several specific reasons that the ALJ gaviedord that she was not
credible.First, she alleges th&te ALJimproperly considered her failure to quit smoking in
assessing her credibility. As the Seventh Circuit has found, given Hicouldit is for many
people to quit smoking, smoking “is an unreliable basis on which ta @edibility
determination."Shramek v. Apfel, 226 F.3d 809, 813 (7th Cir. 2000).

Next, she objects to the ALJ’s basing his credibility determinatiggaiton her failure to
seek additional medical treatmeAn ALJ must not draw an adverse inference about treatment
without properly assessing the underlying reasgees.e.g., Beardsley v. Colvin, 758 F.3d 834,
840 (7th Cir. 2014). Heréhe ALJ did recognize théct that there wadikely afinancial aspect
to the claimants limited follow up,” Dkt. No. 1-1 at 21 but nonetheless appeared to have

considered her failure to seek treatmeemnt factor in his credibility determination.
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Garza also alleges that the ALJ erred when consideringrsgdthat she attemptex
return to work part time. The ALJ found the following:

Regardlessf thisfinding, theundersgned notesthat thiswork activity
weighed heavly onthe persuasiveness theclaimant’'sallegationgegardinghe
seveity and limitin g natureof herimpairments duringthe period prior to the
estdlished onsetdate, asthis work wasevidencethatduring periadsrelevart to
theisauieof total disability, the claimant s activitiesof daily living werenotas
limited asalleged. Theirrecortil able natureof herclaimsandwork activity
eradedthecredibility of her allegations.

Dkt. No. 1-1 at 10.Garza is correct thdailed efforts to work support rather than detract from
credibility. See Larson v. Astrue, 615 F.3d 744, 752 (7th Cir. 2010).

Likewise, the ALJ’s consideration of Garza’s activity of being primary caregiver for
her elderly father and dependent sister issagiported by the record as cited by the ALJ. While
the progress note indicates that “She is taking care of her Dadsaad @kt. No. 1359)the
ALJ uses this statement to find that Garza was phienary caregivef.Nor does the ALJ
explain or explorevhat “taking care of” entailed.

What remains of the ALJ’s credibility determination is as follows

The claimantassertshat shewasunableto performanywork prior tothe
estallishedonsetdat primarily becausefthe late effectsof her back
injury/surgeriesandher obesebody habitus(Exhibits SEand8E). The claimant
allegedthat shecould not st, stand,or walk for prolongedperiodsdueto
“intractablé pain (1d.). Furthermorethe claimantallegedthat her range of
movementwasvery limited after her fusionsandthat shehadtrouble sleeping
andwith thecomgdetion of normalactivitiesof daily living, all dueto pain(ld.).
At eachconsecutivehearing,the claimantfurther contendedhattherewere
timeswhen she“could not move” andthat shewas essenally bedridden
(Heaing Testimony). Theclaimanttestifiedthatthereweretimes where shehad
to be carriedinto her physician'svisits, noting further that she"could not stand
atall” (Id.). Throughoutthe period of adjudication,the claimantcontinually
reiteratedall of her previouslimitations, further notingattimesthat shelacked
feelingin eitherlower extremity,andthat her pain wasnever controlled
reportingradiatingpain from herlow backdownto her feet, bilaterally (Id.). In
additionto the foregoing,theundersignedecognizeghat anindividual's
symptomsmay suggest greaterevel of impairmentseveritythanwhatis
shownby thelongitudinal medicalrecordthatis discussedelow. As such,the
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undersignedasalsoconsideredother evidencein assessinghe credibility of the
claimant’sstatementsegardingtheir limitationsandrestrictions. 20 CFR
404.1529(cyand416.929(c)provide guidanceonthekinds of evidencehat may
be consideredvhenadditionalinformationis neededo asses the daimant’s
credibility. Thesemay include,andarenot limited tothe claimants daily
activities, their pain or other symptoms,aggravatingactors, theitreatment
regimenincluding medicationsany measure®therthantreatmenthey useto
helpalleviatetheir symptomsandany otherfactorsconcerningheindividual’s
functionallimitations andrestrictionsdueto pain or other symptomgSee
generallySSR96-7p).

After careful consderationof the evidencethe undersignedfindsthatthe
claimart’smedicallydeterminablempairmentscouldreasonablybe expectedo
causdheallegedsymptomshowever,the claiman’s statementsoncerninghe
intensity, persistenceand limiting effeds of thesesymptonsarenot entirely
credibleprior to October1,201Q for thereasonsexplainedin this decision.

The claimant’sallegationsof symptomsconsistenwith her severe
impairments,includingthelimitations noted immediatelyabove were not
acceptedasallegedbecausdhoseallegationswere not consistentwith the
availableobjectivemedical evidenceprior to the establishednsetdate.The
undersignedecognizeghatthe records lengthynoting further thatadditional
recordswererecently submitted,aswasadditionaltestimonialevidencerom the
claimant’'sdaughter.

However evenafterreviewingtheobjectiveandsubjectivaeportsithe
undersignefoundthe claimantsallegdionsduringtheforegoingperiodlesshan
persuasiveln supportthe undersignedioegecognizehatin O¢ober|997the
claimantwasinvolvedin painmanagement afteeportingthatshewasinjuredat
work, shortlyafterhavingachild, testifyingthatshewent backto work toosoon
(ExhibitsIF, 5F,HearingTestimony)

At thetime oftheseearly examsthe claimantendorsedngoinglow back
painandradicularsymptoms;on exam,the attendingphysiciannotedthatthe
claimant wasn noticeabledistressandtenderalongthe L4-S | vertebrallevels
with spasmsndpainto palpation(ld.). The claimant’s straightleg raisetest
(SLR) waspositive at20°, however the physiciannotedno sensorydeficits,and
the claimant’s strengthremainedwithin normallimits in both lower extremities
(Id.). Atthe mostrecenthearing,therepresentativeontendedhattheseearly
recordsestablishedhatthe claimantwasso severelyincapacitatedy painthat
shewould have beenncapableof sustainedvork; however the objectivefindings
notedheredid not fully supportthe claimant’s reportedevel of dysfunction.
Moreover, SSR96-4p stateghatno symptomor combinationof symptomscanbe
the basisfor afinding of disability, no matterhow genuinethe individuals
complaintsmay appeato be,unless therare medical signsand laboratory
findings demonstratinghe existenceof amedically determinablehysical or
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mentalimpairment. As notedhere,while therewere someabnormalitiesnoted,
the claimant’s strength sensationsandability to ambulatewere not limited tothe
extentalleged(seegenerallyExhibits IF-5F).

The claimantwasreferredfor imagery;a magneticresonancemaging
(MRI) testrevealedL4-L5 vertebrallevel discissueswith narrowingand
impingementofthe L5 left nerveroot (Id.). As aresult,the physician
recommendethatthe claimantundergoa discogramdueto herreported
unresponsivened® her previousconservativdreatmentregimens(seegenerally
Exhibits IF, I5F). Thediscogramwascompletedand theresultswere negativeat
L3-L4 vertebrallevel, but positiveatthe L4-L5 vertebrallevel with notedpain
anda disctear,but astestifiedto by Dr. Hustontherewereno noted
neurological deficits(Exhibit I5F, 33F).

Subsequentlyafollow up magneticresonancemaging(MRI) test
confirmedno L5-SI vertebralevel abnormalitiedutthatthereremaineda
herniateddiscatthe L4-L5 vertebrallevel with moderatdetft lateral stenosisand
mild spinalcanalstenosigExhibit 4F). However therewasno right lateral
recessor neuralforaminaissues,consistentvith degenerativeliscdiseae (1d.).
This wasproblemati¢asthe undersignedoundit difficult toreconcilethe
claimant’s subjectiveallegationsof severeongoingpain with theminimal
objectivefindings outlined here,which wasafactorusedwhenassessinthe
weight affordedto her subjectiveclaimsof pain aswell asthelimiting natureof
herimpairmentatthattime. Most recently the representativéendicatedthat the
postdiscogramperiod was plaguedy severeongoingpain.

Therecordwas clearthatin early 1998thatthe claimantunderwental 4-
L5 vertebrallevel posterolaterafusion, hemilaminotomy,anddiscectomy
(Exhibit 16F). Yet, follow uprecordsndicatedthat theclaimant’s therapeutic
regimenhadimprovedher condition, asthe June 1998 recordsdocumented
reportsto thetreatingphysicianindicatingthatthe claiman’s conditionhad
improved, despitecontinuedreportsof lumber painExhibit 33F). Inresponse,
the claimantwasorderedo follow herhomeexerciseprogram(HEP) (Id.).
Unfortunatelythe following month,the clinical notesdocumentedncreased
musclespasm&andpainthatthe claimantattributedto the ongoingtherapy(ld.).
Interestingly thesesameaecordsincludedendorsementby the claimantthatthe
therapywas“helpingto adegree”(Id.). Objectively,the claimantremained
tenderto palpation,with appreciablenuscletightnesgo theleft (lesssoonthe
right); however, shelenied legrain (Id.). This wasproblematicasthe claimant
testified on numerousoccasionghather painradiatedinto her legs, but evenin
comparinghesecomplaintswith earlierrecordsjt was clearthatthe claimant’s
pain waslimited to herlow backregion radiatingno furtherthanthe buttock (see
generallyExhibits 13F, 33F).

Secondaryo the reportedbenefit, the claimant’s treatingphysicianat that
time opinedthatthe claimantneededa more structuredherapeutiacegimenat a
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facility (Exhibit 33F10). However ather August 1998follow up the claimant
continuedto reportincreasingpain, which promptedaninjection andinstructions
to continuetherapy(ld.). The claimantdid indicatethatat onepoint, herpain
wassoseverghat shewasgoingto gotothe emergencyoom, but therewereno
supportiverecordgo corroboratehis(ld.). Moreover,throughoutthis period,
while complainingof severeongoingpain,the claimantneverreported
incontinenceissuesor othersymptomshat warrantedemergencycare/treatment
(Id.). In Septemberthe claimantreportedafterher previousreportsof
improvementthat shewasno longer gettingrelief from her physicaltherapy
regimen;perplexingly,atthis sameexam,the only objectively notedabnormality
includedtendernesso palpationalongthe lumbar spine(ld.). Despitethis
unremarkableclinical evidencethe worker’'s compensatiomphysiciancontinued
to excuseher from working asanapartmentmanager(ld.). Thisassessmerns
not refutedandis consistentwith Finding6, notedbelow.

Immediately thereafter i@ctober1998,the claimant consulted witbr.
Henryfor electromyographyesting due to radiculaype symptomgExhibit 44F).
At this time theclaimant endorsed bilateral leg numbnesgjupon examthe
physician did note decreassensationat a number ofertebrallevels, which
equatedo a diagnosis of mild leftadiculopathy vuthout evidencef denervation
(Id.). The phyicianalsofound theclaimant's symptomsconsistent with mild
bilateralLS radiculopathy without denervation based uponahsenc®f peroneal
andor tibial neuropathy (Id.) At her December 199llow up, theclaimants
physician considered her previous operative intervention unsuccedsfl&ad
shewas thereforscheduledor follow up surgerythat was to include hardware
removal anda newfusion (Exhibits2F and 6F). Upomischargdollowing the
foregoingsurgery, the claimantwasfound to be doing well; in facshe was
ambulatory at dischargesthotly afterthe surgerywith instructions tacontrolher
dietto assistn weightloss (Id.). The claimantontinuedto follow a narcotic
based medication regimen, with orders to increase her physicdtya@dd.). This
physician recommendation was difficult to reconcile with ther@at s
allegations as this is not a course of treatment one veoyddct if theclaimant's
treating physician felt her condition was so severe as to leawdrhest bedridden
as testified to the hearings (see generally ExhibiBBF, Hearing Testimony).
Moreover, during the operation, it was noted by the surgeon thelaihsnts
hardware was loose, but thereatfter, the claimant tolerated hecahealie well
(Exhibit 17F).

Following her secondsurgerythe claimanttreatedwith Dr. Rahin 1999;
in March,the physician notedhatthe claimantcouldnot returnto her past
positionasanapartmentmanagetposition (Exhibit 36F). Again, despitethe fact
this opiniontouched onthe claimants statusasdisabled,which isanissue
reservedor the Commissione(seegenerally20 CFR 404.1527and416.927)
theundersigneddid find it consistentwith this decisions assessmer{see
generallyFinding 6 in which it wasfoundthe claimantwasprecludedfrom her
pastrelevantwork). However, little weight was given tothe generalopinionsby
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the numerousworkers’ compensatiophysicianghatthe claimantwas disabled
underthe California worker’'s compensationtaws for the following reason:20
CFR 404.1504and416.904both dictatethat a decisionby any nongovernmental
or governmentabgencyaboutwhetheraclaimantis disabledblind, is basedipon
its rulesandis notthis Agency’s decision. This Agency mustmakea disability
determinatiorbasedupon SocialSecurity Law andthe sequentibevduation
processoutlined herein. Thereforeany determinatiormadeby anotheragency
thata claimantis disabledis not binding onthe undersigned. As sud, the
undersignedaffordedvery littl e weightto theseworker’'s compensatiompinions
becausehey werenot baseduponanassessmertf aresidualfunctional capacity.
Neverthelessthe opinionswere consideredinder SSR06-3p, asrequired, and
usedasadditional evidenceof the impactthe claimant’s conditionshad on her
ability to functionprior to the establishednsetdate.

Fortunatelybut in starkcomparisorto her claimsthat shenever
experiencedsymptomrelief, the April 1999recordsdocumentedpostoperative
painimprovement(Exhibit 36F). Contraryto the previously discussedailure, a
new May 1999computerizedomography(CT) scanof the spinerevealedhatthe
claimant’s hardwarewas stabledespiteevidenceof aL5-S1vertebrallevel disc
protrusionastherewasno L4-L5 disc pathology,or compromiseof the spinal
canal lateralrecesspor foramina(Exhibits4Fand36F). At her July evduation
the claimant’s forward flexion remainedimitedbut improved,and shecontinued
toreportlow backpainimprovement(ld.).

Dkt. No. 1-1 at 1719.

However thisanalysis, while lengthygssentially points to nothing other than the fact
that the ALJ believed that her symptoms were inconsistent witblgjleetive medical evidence.
As noted above, the regulations provide thee Will not reject your statements about the
intensityand persistence of your pain or other symptoms or about the effect ygotogysrhave
on your ability to work solely because the available objective meeitdénce does not
substantiate your statement8d C.F.R. § 404.1529(c)(2) herefore, this case must
remanded yet again for the Commissioner to reevaluate ‘Gatggective symptoms.

D. Exacerbating Effects of Obesity
Garza als@rgues that the ALJ failed to properly assess the exataggleffects of

Garza’s obesityThe Court disagreeés the ALJ noted,
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Most recently, the representative contendedhatthe undersigred failedto
adequately considéhne claimant's body habitus throughouthe perod of alleged
disability (see grerdly Exhibit 26B). Thisis notan accuratasessmentasthe
prior decisiorclearlyreferenceSSR 02lp, whichdedlsdiredly with obesity, as
well asDr. Hutson’ stesimony, which considered the exacerbator impactof this
claimant' s obesestatein determinig whether her impairmestvere of such
severity as taneet or medically ecual the rdlevant Listings

Dkt. No. 1-1 at 16.

Further, the ALJ discussed this fagtiinding it to be a severe impment. Moreover,
the ALJ expressly instructed medical expert Dr. Lorber to denghe effect of her obesity on
Garza’s other impairmentslotably, he ALJ based his RFC finding, in part, on the opinion of
a state agency reviewing doctor who td@&krza’sobesity into accountee Senkiewicz v.
Barnhart, 409 F.3d 798, 802 (7th Cir. 2005) (“But the ALJ found that Sienkiewicz was obese
and nothing suggests that he then disregarded that finding when ienpivbéther her various
medical conditions medhe severity of the listed impairments As such, the Court finds that
the ALJ properly assessed the impact of Garza’s obesity.

E. Limited Lumbar Flexion

Garza also argues that the ALJ failed to consider Garza'tetiriimbar function. In fact,
the ALJ dd recognize and discuss this facteurther, the jobs identified by the \é the
January 16, 2008, hearirean addressor doing clerical work, DOT number 209-68@, and
fino assembler in the optical goods industry, DOT number 713&8+did not require

climbing, bending, or stooping. Dkt. No.-P3at 44 Accordingly, any error was harmless.
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VI. CONCLUSION

For the reasons set forth abovee tlecision of the CommissioneREVERSED AND

REMANDED for further proceedings consistent with this Entry

et I

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SO ORDERED: 9/29/17

Copies to all counsel of record via electronic communication.
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