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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

ELMER DEFORY CHARLES, )
Plaintiff, g

V. g Case No. 2:18v-00344JMSMJID
LT. HORN Sgt. et al. §
Defendants. )

Entry Granting Motion for Summary Judgment
and Directing Entry of Final Judgment

Elmer Defory Charlediled this action onNovember 2, 2015, contending thiaer
Constitutional Rights were violated whihe was incarcerated in the Indiana Department of
Correction (“IDOC”).Charles alleges that Officer A. Bourland, Sgt. Horn, Sgt. Vrizna, and Sgt.
Crusie violated her Eighth Amendment rights by using unnecessary force)ysagsallting and
abusing her on October 13, 2015. She also claims that her Eighth Amendment right®latsd
when these same officers denied her medical treatment. These actions were abdgediy t
retaliation for Charles’ prior attempts to report sexual abuse by andticer i violation of the
First AmendmentThe defendants move for summary judgment arguing Ghairlesfailed to
exhaust heavailable administrative remedies as required by the Prison Litigation Réfcirm
(“PLRA"), 42 U.S.C. § 1997e(a), before filing thisnsuit.

Summary Judgment Standard

The motion for summary judgment in this civil rights action, as with any such motigh, mu

be granted “if the movant shows that there is no genuine dispute as to any rfeatedat the

movant is entitled to judgment as a matter of laked. R. Civ. P. 56(a). If no reasonable jury
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could find for the normoving party, then there is no “genuine” disp@mitt v. Harris, 127 S.Ct.

1769, 1776 (2007). “[A] party seeking summary judgment always bears the esainsibility

of informing the district court of the basis for its motion, and identifying thoseopsrdf ‘the

pleadings, depositions, answers to interrogatories, and admissions on file, togéthdre

affidavits, if any,” which it believes demonstrate the absence of a gessine of material fact.”
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

In this casethe defendants have met their burden through theapposed motion for
summary judgmentSmith v. Lamz, 321 F.3d 680, 683 (7th Cir. 2003)K]ailure to respond by
the nonmovant as mandated by the local rules results in an admijsdgmot responding to the
motion for summary jdgmentCharleshas conceded tbe defendants/ersion of the fact8rasic
v. Heinemannsinc., 121 F.3d 281, 286 (7th Cir. 1997). Thighe result of Local Rule 56(f), of
which Charleswas notified. This does not alter the standard for assessing a Rule 56 motion, but
does teduc|e] the podlfrom which the facts and inferences relative to such a motion may be
drawn.Smith v. Severn, 129 F.3d 419, 426 (7th Cir. 1997).

Discussion

The following facts, unopposed by Charles and supported by admissible eyidexnce
accepted as true:

A. Undisputed Facts

Charleswasincarceratect Wabash Valley Correctional Facility (“WVCF"in Carlisle,

Indianaat thetime of theincident allegedin theComplaint.
As requiredunderIDOC policy, an offender grievanceprogramis in place at WVCF.
This programwas in place at the time of the allegationsn Charles’Complaint.Offenders

may grieve mattersthat involve actionsof individual staff underthe grievance progranat



WVCEF, including thoseactionsallegedin the Charles’complaint.

An offender who alleges a sexual assaultis not required to submit an informal
grievanceor otherwiseattemptto resolvewith staff, an allegedincidentof sexualabuse.An
offenderwho allegessexualabusemay submita grievancewithout submittingit to a staff
membemwho is thesubjectof the complaint

Becausethe offenderis not required to submit an informal grievance regarding
allegationsof sexualabuse the offendermay proceedo the Level | formal grievanceprocess
immediatelywhich is thefiling of aformal grievanceon aform providedandmadeavailable

through unitteam staff. On this form, the offendermustidentify the issuethat the offender

is seekingto resolve.Theoffender mustile aformalgrievanceoy thetwentieth(ZOth) business
dayafter the incident.

IDOC mustissuea final decisionon themerits of any portion of agrievancealleging
sexualabusewithin ninety (90)daysof theinitial filing of thegrievancelDOC may claim an
extensionof time to respond, of upo seventy(70) days, if the normaltime period for
responseés insufficientto makeanappropriate decisiotDOC mustnotify the offendein writing
of anysuchextensiorandprovide a date by whichdecision shall be madat anylevel of the
administrativeprocessjncluding thefinal level, if the offender does noteceive a response
within the time allotted for response, includingany proper extension, theoffender may
consider the absence afesponse to be a denial at that level.

If the formal grievanceis not resolvedin a mannerthat satisfiesthe offender,or if the
offender did notreceivea responsdo his or her grievancewithin the time allotted for a
response, the offendemay pursue theissue by filing an appeal with the IDOC'’s

DepartmenOffenderGrievanceManager.The appealmustbefiled within five businesslays



of the formal grievanceresponse, or thexpiration of the ninety day deadlinéand any
extensionglaimedby IDOC) for a responséo allegationsof sexualabuse.

The submission of aformal grievanceand the filing of an appeal of that formal
grievanceare eacha necessargtepthat must becompletedoeforethe grievanceprocedure is
exhausted.

Charledfiled agrievanceon October26, 2015egardingherallegationsof sexualassault
by staff officials.A responseo Offender Charles’ formal grievancewas providedto her on
Novemberl7, 2015. OecembeB, 2015 OffenderCharledfiled aformalappearegardinghe
allegedOctoberl 3, 2015exualassaultAs of January28, 2016, a responseOffenderCharles’
formal grievanceappealhadnotyet beenprovidedto her.

Charlesfiled her Complaintinitiating this lawsuiton November 2, 2015.
B. Exhaustion

The defendants argue thaharlesfailed to exhausheravailable administrative remedies
as required by the PLRA with respect to his claims against them.

The PLRA requires that a prisoner exhaust his available administrative esntedore
bringing a suit concerning prison conditions. 42 U.S.C. § 199/gekr v. Nussle, 534 U.S. 516,
52425 (2002). “Proper exhaustion demands compliance with an agency’s deadlines and othe
critical procedural rules because no adjudicative system can functionveffeatithout imposing
some orderly structure on the course of its procegsdi Woodford v. Ngo, 548 U.S. 81, 9®1
(2006) (footnote omitted)ysee also Dale v. Lappin, 376 F.3d 652, 655 (7th Cir. 200&)n order
to properly exhaust, a prisoner must submit inmate complaints and appeals ‘in tharplaaddhe
time, the prisors administrative rules require."§goting Pozo v. McCaughtry, 286 F.3d 1022,

1025 (7th Cir. 2002)). Strict compliance is required with respect to exhaustion, and arpnigsine



properly follow the prescribed administrative procedures in order to exfiausimediesDole .
Chandler, 438 F.3d 804, 809 (7th Cir. 2008)he PLRA’s exhaustion requirement is not subject
to either waiver by a court or futility or inadequacy excepti@aesth v. Churner, 532 U.S. 731,
741, n.6 (2001)McCarthy v. Madigan, 503U.S. 140, 112 S. Ct. 1081 (1992) (“Where Congress
specifically mandates, exhaustion is required.”).

C. Discussion

The defendants have shown tt@harlesfailed to avail lerself of all administrative
remedies before filing this civil actio@harlesdoes not dispute this. The consequence of these
circumstances, in light of 42 U.S.C. § 1997e(a), is tthataction should not have been brought
and must now be dismissed without prejudisz Ford v. Johnson, 362 F.3d 395, 401 (7th Cir.
2004) (holding thatdll dismissals under § 1997¢e(a) should be without prejudice.”).

Conclusion

The defendants’ motion for summary judgment [dkj.i&granted. Judgment consistent

with this Entry shall now issue.

IT ISSO ORDERED.

Date: August23, 2016 Qmmw ’&;‘:o&\;
e

Hon. Jane Magnus-Stinson, Judge
o United States District Court
Distribution: Southern District of Indiana
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