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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

ROBERT TAYLOR,
Plaintiff,
V. No. 2:15€v-00348IMSMJID
CHARLES GILBERT Officer,
STEVEN GRIFFIN Officer,

JAMES LOTZ Officer,
CHRISTOPHER TAHRR Officer,

N N N N N N N N N N N N

Defendants.

ENTRY FOLLOWING BENCH TRIAL

The Court conducted a bench trial in this action on February 11, 2019. The plaintiff, Robert
Taylor, was present in person and by sthgdcounsel All four defendants, Officer Charles
Gilbert, Officer Steven Griffin, Officer James Lotz, and Officer Cbpbier Tarh, werepresent
in person and represented by counsel, Shelese M. Wamatlsara K. LangeneckeriThe court
reporter wagathy Jones.

This action was brought under the theory set forBivensv. Sx Unknown Named Agents,
403 U.S. 388 (1971)The issue for trialvas whether the defendants subjected Mr. Taylor to
excessive force on November 12, 2014, in violation of the Eighth Amendment to the United States

Constitution.

1 The Court greatly appreciates the capable assistance that voluntedyystanmsel, John R. Maley of
Barnes & Thornbug, LLP, provided to the plaintiff.
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l. Motion for Preliminary Injunction

At the beginning of trial, Mr. Taylor moved for a preliminary injunction agahesBureau
of Prisons (“BOP”) and all prison officials at the Federal Correctiomah@@ex at Terre Haute
(“FCC-TH"). He alleged that he had & housed in administrative segregation and received false
conduct reports in retaliation for filing grievances. He also alleged é&atals denied access to
the law library in violation of the First Amendment, that he did not have all the docungents h
nealed for trial, and that video evidence was not provided to him.

The defendants responded by pointing out that Mr. Taylor had been most recentlydconfine
in a Washington D.C. jail, not by the BOP and that any claim of retaliation or otheticosdilr.
Taylor alleged in his oral motion fell outside the scope of this lawsuit. The detsralso stated
that earlier in the case, Mr. Taylor had been ably represented by counsel whly actducted
discovery and had sent him copies of all documents ioabe. More recently, defendants and the
Court provided Mr. Taylor with another set of the documents. To the extent Mr. Tayldedsse
that he could not identify witnesses, he was given an opportunity but refused to do so during a
pretrial conference witlthe Magistrate Judge and during the final pretrial conference with the
undersigned.

The Court denied the motion for preliminary injunction bec#usérial couldonly remedy
claims that were brought in the complaint relating toatheged assault in November 205¢e
Mitchell v. Kallas, 895 F.3d 492, 5083 (7th Cir. 2018) (“A prisoner may join defendants in the
same action only if thelaims against each oharis[e] out of the same transaction, occurrence, or
series of transactions or occurrence’ ).(quoting Rule 20(a)(2)(A))see also George v. Smith,

507 F.3d 605, 607 (7th Cir. 2007The additional conditions Mr. Taylor complained about are not

at issue in this case.



Moreover, the Court explained that Mr. Taylor’s decision to terminate hisoredaip with
the attorneys who had worked more than 500 hours on his case led to him having to represent
himself at trial. The Court simply does not have enough volunteer attorneyste@assy prisoner
litigant. See Wilborn v. Early, 881 F.3d 998, 10087th Cir. 2018) (district court did not err in
failing to find a replacement attorney after first volunteer attorney vetindr“The help of
recruited lawyers is a valuable resource but a limited dde There are limits to what a court
must do after deciding to recruit counseél’ Nonetheless, the Court did attempt to find another
attorney to serve as stabg counsel at trial and Mr. Maley, an experienced litigator and partner
with the largest law firm in the state, volunteered. It is the Court’s view thidtdlldt could do
to assist Mr. Taylor with presenting his case.

After consideration of the evidence presented during the bench trial, the Court mesv iss
its findings of fact and conclusions of law pursuant to Federal Rule of Civil Precga(a)(1)

II. Findings of Fact

At all relevant times, Mr. Taylor was confined in federal custody in the Spdcising
Unit (“SHU”) in the United States Penitentiary Terre Haute, Indiana (USPTH”). Mr. Taylor
alleged in his complaint, filed on November 4, 20hat he was assaulted by the four defendants
in his cell #110 on A-range on November 12, 2014. Dkt. 1.

While housed at/SP-TH, Mr. Taylor was neither a trouble maker nor a serial litigant. He
had a general reputation for honesty among the prison staff.

On November 12, 20140fficers Griffin and Tarrhcame toMr. Taylor’'s cell with a
mentally illinmate The officers wanted Mr. Taylor to be the other inmatelsmate Mr. Taylor

refused to cuff up because he knew the other inmateaxazy.” Mr. Taylor told the officers that

2 Any finding of fect that is more propbr considered a conclusion of law is adopted as such. Similarly,
any conclusion of law that is more progetbnsidered a finding of fact is adopted as such.
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they were not supposed to givetorderbecause itould cause a hazard to his health and safety.
Mr. Taylor believedthe other inmate to be Ricky Ward. After Mr. Taylor objected to the potential
cell-mate, thawo officersleft.

Mr. Taylor wasthensitting on his bunkvhenOfficers Gilbert and Lotzameto hiscell
and grabbedhim. Mr. Taylor tried to get away from themesisting as he did s@fficer Gilbert
was the first one to put hands on hide tried to twist Mr. Taylor while he was on the liedyet
Mr. Taylorto cuff up Officer Lotz was working along with Officer Gilbefthe other two offiers,
Griffin and Tarrh,came into the celand held Mr. Taylor'slegs. Mr. Taylor believesOfficer
Gilbert kickedand punched him. Mr. Taylor couldn’t be sure who punched him becauseche
to turn his head to avoid being hit in the face.

Officer Lotz, who weighs over 300 poundsad can bench press ové&02pounds puthis
kneeand his weight againsMr. Taylor’s lower back Officer Lotz also put his handson Mr.
Taylor's neckso that Mr. Taylor could not breathe, which made Mr. Taylor feel p@iffcer
Lotz wore aGoreTex glove on one hand which he put around Mr. Taylor's mouth and nose.
Officer Lotz’ otherhand was around Mr. Taylor's nedRuring this time,Officers Gilbert and
Lotz were callingMr. Taylor, an AfricarAmerican,the “n” word and other obscities. All four
defendants are Caucasian males.

Mr. Taylor stopped resisting. Thadficers put cuffs o his hands behind his badwr.
Taylor waghenthrown or rolled onto the flooHis shouldemwas hurt when he landed on the floor.
He turned on his stomach because the handcuffs were against his back.

Once he was on the floor, Mr. Taylor laid in subnuissHe tried to protect his face with

his head on the flooEven after Mr. Taylor was on the floo©fficer Lotz came over anglaced



his knee and his body weight agaitis center of Mr. Taylor's backgain making it difficult to
breathe

Mr. Taylorexperienced exadating pain, bruises to his back, ribs, shoulder, and méck.
Taylor stayed in bed for a couple of days. A nurse brought Mr. Taylor medicationsctll lne
November 13 and 14, 2014, but there is no record that he asked for any medical treatment at those
times.

He continued to experience pain during that time, and to this day, he suffers from pain in
his spinethat he attributes tthe assault. He believesetiassaulexacerbated a back condition he
had before November 20,1dlthoughno medical evidence was submitted to support his beleef
also experiences fear and anxiety as a result of the addaulaylor estimates thahé assault
took placesometimeaduring the evening, around 4:00 p.m., before dinner trays were brotghne.
was no clock irMr. Taylor’s cell so he cannot say exactly whiate it was The entire incident
lasted about 5 minutes.

On November23, 2014, Mr. Taylor submitted &sensitivé grievance requestingn
internal investigation on a Regional Administrative Remedy Appeal foERr. 200. In that
grievance Mr. Taylor alleged that at around 4:00 pm on November 12, 20ffiters Gilbert,
“Griffen; Lotz, and Tarrlassaulted him in his celhjuring his lead, arm,andwrist, and causing
suffocation.ld. He statedhat” Officer Lotz placed his glove[d] hand overisoner['smouth and
nose to sadistically hinder prisoner from breathihd.Mr. Taylor stated thaténwas a “6lyear
old prisoner” at the timdd. The grievance was stamped received on December 5, [2014.

On page 3 of th grievanceMr. Taylor requested that thedmera recording be preserved
regarding the forsaid date and time location of incidedd” No video recordingvas preserved.

No search for the video was conducssch result of theequest in thgrievanceDigital video24-



hour recording in the prison is stored with the oldest video being overwritten in a 12-14 day loop.
There are at least two cameras on each rangefacing down from the entry point and one facing
back from the back of the range

Officer Gilbert “vaguely” knew Mr. Taylor from working on the SHOfficer Gilbertwas
SHU Officer Number 1 on November 12, 2014. Henies encounteng Mr. Taylor that dayand
thoughhe did not recall goingnto his cell with the other defendants, he deniesusenf force
against Mr. Taylor at any tim@fficer Gilbertdenies seein@fficers Tarrh, Griffin, or Lotz use
force against MrTaylor in the SHUOfficer Gilbertnever had difficulties with Mr. Taylor and
Mr. Taylor never made any false statements to him.

Officer Griffin knew Mr. Taylor from working on the SHUHe most likely encountered
Mr. Taylor on November 12, 2018ut ha no recollection of being in Mr. Taylor’s cell that day.
Officer Griffin wasSHU Officer Number 3 that day-e denis using any force against Mr. Taylor
at anytime. Mr. Taylor never made any false statement©fficer Griffin and he never had
difficulties with Mr. Taylor. Officer Griffin remembesMr. Taylor refusing a celinate in the past,
but nothing that required forc®fficer Griffin denies ever seeing the other thréeersuse force
against Mr. Taylor.

Officer Tarrhwas theRecreationOfficer in the SHU on November 12, 2014e might
have encountered Mr. Taylor at some point on November 12, 2014, bud he tecollection of
being in his cell that dayfficer Tarrhdenies usingny force against Mr. Taylor and denies ever
seeingOfficers Griffin, Gilbert, or Lotz use force on Mr. Taylor.

Officer Lotz knew Mr. Taylor from working on the SHU but dh@esnot recall having any
interaction with him on November 12, 200ificer Lotzderies evetayinga hand on Mr. Taylor.

He also denies segjithe other three officers use force against Mr. Taylor.



“Count” was conductedt approximately 4:00 pm each day. At that time, all inmates were
required to stand and be counted. There waslghllybe no inmate movement or cell transfers
during count.Sametimes, though, prisoners were moved during count. On November 12, 2014,
countcleared a#:34 pm. Ex. 205.

There is a policy at FGTH to report any use of force on the SHU. an officer was
involved in a use of forceith an inmate, it waSHU policy for the officer to write anemo to the
lieutenant about what happened. The incident would then be entered into the Tpregoae.

No written report of use of force against Mr. Taylor was submitted on November 12, 2014. Ex.
207.

Il. Conclusions of Lawand Analysis

“In a bench trigladistrict court judgenustactas both gatekeeper and faotler.” Madden
v. United States Dept of Veterans Affairs, 873 F.3d 971, 973 (7th Cir. 2011 As a jury can, the
Court may draw reasonable inferences from the evidence and must assessdibility of
witnesses.

In summary, the CoudreditsMr. Taylor's testimonythat the officers used force against
him in his cell on November 12, 20THo restate the material facts from Part lie Court finds
that Mr. Taylorhas proven by a preponderance of the evidence that during the late afternoon of
November 12, 2014, Officers Griffin and Tarrh brought another inmate to Mr. Tayébk’$/ic.
Taylor objected to being housed with the other inmate. Those officers left duttlsereafter
returned with Officers Gilbert and Lotz. They ordered Mr. Taylor to cufang Mr. Taylor
resisted. The officers tried to subdue Mr. Taylor and force was used in doingha®.tl@y

restrained his arms behind his back, the officers threw(birhe rolled) onto the floor. He laid



there in submission, no longer resistiAfier Mr. Taylor was on the floor, Officer Lotontinued
to useforceagainst him.

The Court bass its credibility determinations on Mr. Taylor's demeanor at trial, the
contents and timeliness of the “sensitive” grievance he submitted days afterabk, &8s request
for video of the incident, his consistent descriptions of the officers’ conduct, theflagidence
that Mr. Taylor had any personal animosity toward the officers or had any poldemrs with
them or any other officers, the fact that Mr. Taylor had no history of fabricstibmigs and is not
a frequent litigator, and the BOP’s failure to appropriately respond teduest to preserve video
evidence.

“Correctional officers violate the Eighth Amendment when they use force not tod g
faith effort to maintain or restore discipline,” but ‘maliciously and sadisticatlytfe very purpose
of causing harm.Wilborn, 881 F.3cht 1006 (quotingHudson v. McMillian, 503 U.S. 1, §1992))
(affirming judgment in favor of defendant officers who “used only the force neededttain
[plaintiff] and restore safetf). “[T]he key inquiry in anexcessiveorcecase is the amount of
force used, not the degree @frim that was inflicted on the victimWhite v. Hefel, 875 F.3d 350,
358 (7th Cir. 2017):*Whenprisonofficials maliciously and sadistically use force to cause harm,
contemporary standards oéakncy always are violatedThis is true whether or not sigicant
injury is evident.””Id. (quotingHudson, 503 U.S.at9).

“Several factors are relevantdetermining whether a defendant applectein good faith
or for purposes of causing harm, including the need for force, the amdontexiised, thehreat
reasonably perceived by the officer, effartade to temper the severity of fleece, and the extent
of the injury caused by tHerce”” Forrest v. Prine, 620 F.3d 739, 74415 (7th Cir. 2010{internal

guotation omittedwhere large inmate confidein small cell was aggressive, disruptive, and



posing a physical threathe jail officers useof a taser to maintain safety and order was not
excessive forcepee also Guitronv. Paul, 675 F.3d 1044, 1046 (7th Cir. 2012) (affirming modest
use of forceas constitutional if inmate disobeys commé#mat isdesigned to maintain order in the
prison).

In applying the relevant factorhe Court must determine whethdr. Taylor posed any
threat or other justification for the use of force. Mr. Taylor ingiadisisted being cuffed upothe
use of minimal force toestoreand maintain discipline was justifietbr as long as he resisted
Once Mr. Taylor submittechowever there could be no reasonable perception that he @osed
threatto maintaining safety or disciplirend therefore there wa® justificationfor force. There
were four guards who were younger and stronger than Mr. Taylor. And as noted, Qffrces
a very large, very strong man.

The Court does not credit the defendants’ contention that the incident simply did not
happenMore specifically, the Court place® weight on thedefendantsévidencehatthere is no
movement of inmates at 4:00 mharing the “count.” Mr. Taylor has never insisted that the assault
occurredat precisely 4:00 pm, or at anther specificime for that matterit is urdisputedhat al
four defendants were working on Mr. Taylor’s ramgéhe SHUon November 12, 2014.

The Court acknowledges thetme evidenceeighsagainst someéetails inMr. Taylor’s
version of events. The inmat#r. Taylorbelieved was brought to his cell, Ricky Ward, No. 45818
074, (even though there were several Ricky Wards in the BOP), was never housedrat. E3C
1. This minor detail, however, does not dissuade the Court from believing Mr. Taylor.

In addition, he lack ofwritten Incident Rportsdoes not cut against Mr. Taylor’s
credibility. Whether an Incident Report is written is entirely within the control of theefi

applying force. The Incident Repsrand memosthat were admitted into evidence reflected



incidents in which an inmate was defying an order and/or assaulting an wiicex handmade
weapon, circumstances that were not presented by Mr. Taylor

As noted, lhe overalllack of institutionalevidenceof the incidentvasexacerbated by the
BOP’s treatment of Mr. Taylor’'s sensitive grievanéée BOP failedo presere the requested
video evidenceThe defendants argued that the grievance, signed wvamNzer 23, 2014, was not
received until Decembés, 2014,23 daysafter the incidentbut even thenthere is no evidence
that any search for the video evidence was conductdthiatime orany time in 2014 or 2015.
Although video evidence would not show exactly what happened in Mr. Taylor’s cell jhat da
would at a minimunmshowthe range anthe four officers entering the cglthich the defendants
dispute happened.

Officers Griffin and Tarrh

Whenthe officers first came into his ceNr. Taylor resisted their efforts to put him in
restraints. Heried to get away from thenikle conceded that Officers Griffin and Thamwnly held
his legs and did not hurt hiron this basis, the Court finds that Officers Griffin and fdid not
useconstitutionallyexcessive forcagainst Mr. Taylarin addition,having considered a possible
claim that these officers failed to intervene to protect Mr. Taylor, the Coud fivatthere is
insufficient evidence as to where these officeese and what they could hareasonablyloneto
prevent the relatively quicksaault.See Wilborn, 881 F.3d at 1007 (“An officer who fails to
intervene to try to prevent known cruel or unusual force, despite a reasonable oppartdaity t
so, may be held liable...Fillmore v. Page, 358 F.3d 496, 505-06 (7th Cir. 2004pa(ne)[T]he
mere presence” of officers “without more falls short of a deliberate or reckiggard of [an

inmate’s] constitutional rightsId. at 506.
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Officer Gilbert

Mr. Taylor believes that Officer Gilbert kiekl andounche& him, but histestimony about
this force was less decisive becataher than focusing on who was doing wihét, Taylorwas
trying to cover his face for protection. In additidme force used by Officer Gilbavtcurredwhile
Mr. Taylor was resisting being cuffed .udr. Taylor has failed to meet his burden of préwdt
Officer Gilbert used more force than what was required to subdue Mr. Talyemeforethe Court
finds in favor ofOfficer Gilbert

Officer Lotz

Mr. Taylor recalls in vivid detail thahenOfficer Lotz entered the celhe put his knee
against Mr. Taylor's back, grabbed his neck, and put one gloved hand over his mouth and nose,
cutting off his air supplyThis isconsistent wittwhat Mr. Taylor wrote in the grievance he signed
11 days after the indent. Ater Mr. Taylorwas on the ground, Officer Lotz again placed his knee
and his weight against Mr. Taylor's baékenat the pointvhenMr. Taylor was trying to avoid
being handcuffed, a 3g@ound officer wrapping his hands around a much oldersamaller
inmate’s neck, temporarily suffocating him by placing his hand over his mouth andandse
putting his knee and weight against the inmate’s paeknot in a good faith effort to maintain
or restore discipline, but instead was damaiciously and sadistically

Accordingly, the Court finds in favor of Mr. Taylor on his claim of excessive fagegnst
Officer Lotz.

The Court finds against Mr. Taylor and in favor of Officers Gilbert, Griffin, andhlan

the claims of excessive foread/or failue to intervendrought against them.
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V. Remedies
Mr. Taylor is awarde&2,000.00 incompensatory damagés the physicalinjury, pain,
anxiety, and traumaflicted by Officer Jamed_otz.
V. Conclusion
The Court summarizes its findings as follows:
Judgment is enterad favor of Mr. Robert Taylor and against Officer James Lotz in
the amount of $2,000.00 in compensatory damages.
Judgment is entered favor of defendant Officers Charles Gilbert, Steven Griffin, and
Christopher Tarr h. Mr. Taylor is avarded no damages as to the claims against these defendants.
Theclerk is directed to update the spellingof defendant “Christopher Tarrh’s” name on
the docket.
Theclerk is directed to update Mr. Taylor's address on the docketas indicated in the
distribution list on this Entry.

IT 1S SO ORDERED.

Date: 3/28/2019 OW%W m

Hon. Jane ]\/l]ag<m>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution:

ROBERT TAYLOR

DC #258926

D.C. Department of Corrections
1901D Street SE

Washington, DC 20003

Rachana Nagin Fischer

UNITED STATES ATTORNEY'S OFFICE
rachana.fischer@usdoj.gov
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Lara K. Langeneckert
UNITED STATES ATTORNEY'S OFFICE (Indianapolis)
lara.langeneckert@usdoj.gov

John R. Maley
BARNES & THORNBURG, LLP (Indianapolis)
jmaley@btlaw.com

Shelese M. Woods

UNITED STATES ATTORNEY'S OFFICE (Indianapolis)
shelese.woods@usdoj.gov
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