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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

JAMES E. MILLER, )
Petitioner, g

V. g No. 2:16ev-00033IMSMJID
BRIAN SMITH superintendent, g
Respondent. g

Entry Discussing Petition for Writ of Habeas Cor pus

The petition ofJames Millerffor a writ of habeas corpus challenges a prison disciplinary
proceeding identified as NXAF 15-12-05 For the reasons explained in this Entdiller’s
habeas petition must lolenied.

Discussion

A. Overview

Prisoners in Indiana custody may not be deprived of -gooel credits Cochran v. Buss,
381 F.3d 637, 639 (7th Cir. 2004) (per curiam), or of credihing classMontgomery v.
Anderson, 262 F.3d 641, 6445 (7th Cir. 2001), without due process. The due process rewpiite
is satisfied with the issuance of advance written notice of the chartesteal opportunity to
present evidence to an impartial decision maker, a written statement articthatirepsons for
the disciplinary action and the evidence justifyinguitgl “some evidence in the record” to support
the finding of guilt.Superintendent, Mass. Corr. Inst. v. Hill, 472 U.S. 445, 454 (1985olff v.
McDonnell, 418 U.S. 539, 547F1 (1974);Piggie v. Cotton, 344 F.3d 674, 677 (7th Cir. 2003);

Webb v. Anderson, 224 F.3d 649, 652 (7th Cir. 2000).
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B. TheDisciplinary Proceeding

On December 7, 2015, Program Specialist Christina Miles issued a Repgoonhdfict
charging Miller with violating a state law (theft) in violation of Codel®0. The Report of
Conductstates:

James Miller, 3961112

On December 07, 2015 Program Specialist Mrs. Miles receipdd@e call from

resident Miller[]s employer John Herrington éferringtoris Mobile Wash Inc.

John Herrington stated that residevitller stole $650.00 from his &te on

Saturday December 5, 2015 and that Miller was no longer employed at Herrington

Mobile. Mr. Herrington stated that on Sunday December 6, 2015 he confronted

Resident Miller about the $650.00 and told Miller that he haddrimamera and

Miller admitted to stealing the money and that he would pay him back on Tuesday

out of his maintenance check. Miterrington then said that resident Miller then

asked him not to cathe Mrs. Miles because then he would not be able to attend

his father[‘]s funeral thisTuesday December 8, 2015. Mr. Herringtotd Miller

he did this to himself and that he had to notify Libétall.

Resident Miller is charged with a 100 Violation of Law for Stealing.
Miller was notified of the charge on December 7, 2015, when he wasdseth the Report of
Conduct and the Notice of Disciplinary Hearing (Screeiegort). The Screening Officer noted
that Miller did not request anyitnesses or evidence

The Hearing Officer conducted a disciplinary hearing on Decembel 8, 2he Heang
Officer noted Miller’s statement, “I got to work late and(bepervisor) was upset and stated | was
terminated.” Relying on the stakports, the Hearing Officer determined thalier had violated
Code A100.The sanctions imposed included an isfaaaility transfer, the deprivation of 1@ays

of earned credit time, and the dematfrom credit class | to 11l

Miller's appeals were denied and he filed the present petition for a writ ebaorpus.



C. Analysis

Miller challenges thelisciplinary conviction arguing that (1) the witness statement used
to support the conviction was hearsay and not credible; (2) the place of the incidemonastly
identified on the Conduct Report; (3) because the report does not state the timmmoitént, it
is unclear whether the report complies with policy requiring that the reporeaead within 24
hours of the incident; and (4) the three step demotion in his credit class was uradlarrant

1. Witness Statement

Miller first argues that consideration of the witness statement at the discipleaindn
was improper because the stagnt was a hearsay statement of an unidentified witness. But there
is no prohibition against the use of hearsay evidence in the course of prison disciplinary
proceedingsSee Wolff, 418 U.S. at 56B8. Further, to the extent this argument amounts to a
challenge to the sufficiency of the evidence, Miller has failed to show thavittenee against
him was insufficient. i reviewing the sufficiency of the evidenc¢courts are not required to
conduct an examination of the entire record, independently assess witnesstgrextilieigh the
evidence, but only determine whether the prison disciplinary board’s decision to geaukgme
credits has some factualdi®” McPherson v. McBride, 188 F.3d 784, 786 (7th Cir. 199%ke
also Meeks v. McBride, 81 F.3d 717, 720 (7th Cir. 1996)b¢cause thesome evidencestandard
. . . does not permit courts to consider the relative weight of the evidence preserited to t
disciplinary board, it is[g]lenerally immaterial that an accused prisoner presented exculpatory
evidence unless that evidence directly undercuts the reliability of the evidenchkidn the
disciplinary authority reliedin support of its conclusidi(quoting Viens v. Daniels, 871 F.2d
1328, 1335 (7th Cir. 1989)). Instead, the “some evidence” stand&fidl a$ lenient, “requiring

only that the decision not be arbitrary or without support in the rechicPherson, 188 F.3d at
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786.Here, the evidence shewhat Miller's employer discovered that Miller had stolen $650.00.
This is enough to find Miller guilty of violating the law.
2. Conduct Report

Miller next challenges the contents of the conduct report. He argues that thefplaee o
incident on the conduct report is misleading and that it is not clear that that ceemhrttwas
written within 24 hours of the incident at issue. Due process requires that a copdttgbravide
the prisoner fair notice of the charges against BeaWolff, 418 U.S. at 564. The purpose of this
requirement is to inform him of the charges and enable him to marshal the facts awd prep
defense. Here, the conduct report stated that Miller had stolen monelifremployer. This was
sufficient to give Miller fair notie of the charges against him and the facts on which the charges
were based. Further, due process requires that the prisoner be gihenr24otices of a
disciplinary hearingSee Hill, 472 U.S. at 454, but there is no due process requirement regarding
how soon after an incident a conduct report must be written. To the extent that Millandsonte
that the presumed failure to write the conduct report within 24 hours of the incidetgd/jmieson
policy, this does not amount to a due process violaSesmHester v. McBride, 966 F. Supp. 765,
774-75 (N.D.Ind. 1997) (violation of policy not a due process violation).

3.Demation in Credit Class

Miller finally argues that the threstep demotion in credit class violated the Adult
Disciplinary Procedures bause the hearing report did not contain any justification for this result.
The respondent argues that because Miller did not raise this argument inihistaalive appeals,
it is waived Before seeking federal habeas relief, an offender must takeddilzsle administrative
appeals, and must raise in those appeals any issue on which he seeks feder&adssyettanks,

280 F.3d 728, 729 (7th Cir. 200Because it is undisputed that Miller did not appeal this argument
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and he has not shown good catmehis failure, he cannot present it here. Further, as already
explained, a violation of prison policy, such as that alleged here, does not suppan foclai
habeas reliefSee Hester, 966 F. Suppat 774-75.

D. Conclusion

"The touchstone of due process is protection of the individual against arbittiary @fc
the governmentWolff, 418 U.S. at 558. Thekgas no arbitrary action in any aspect of the charge,
disciplinary proceedings, or sanctions involved in the events identified in thos,aahd there
was no constitutional infirmity in the proceeding which entitiéiler to the relief he seeks.
Accordingly,Miller’s petition for a writ of habeas corpus musteaied and the action dismissed.
Judgment consistent with this Entry shall now issue.

IT ISSO ORDERED.

Date:July 27, 2016 Qm;mw m
i | O

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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