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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

GARY ERVIN STEVENS, JR.,
Plaintiff,

VS. Case No. 2:16-cv-00074-WTL-MJD
R. YARBER in his official capacity,
COMMISSIONER OF INDIANA
DEPARTMENT OF CORRECTIONS in his
official capacity,

SUPERINTENDENT Wabash Correctional
Facility, in his official capacity,

DICK BROWN Superintendent, Wabash
Valley Correctional Facility,

N N N N N N N N N N N N N N N N

Defendants.

Entry Discussing Complaint and Directing Further Proceedings
l.

Plaintiff Gary Ervin Stevens, Jr., an inmate at Wabash Valley Correctional Facility, filed
this civil action alleging that Correctional Offider Yarber violated his Eighth Amendment rights.
Stevens alleges that on August 9, 2015, at 10:00hemas “under the influence of alcohol” and
began cursing at Officer Yarber. At that tim#i€er Yarber was walking the range above Stevens
with the purpose of trying to dstt the presence of alcohol. @#r Yarber identified Stevens as
the one cursing at him and handcuffed Stevensidétis back. Officer Yarber then placed Stevens
in a shower stall and went toaseh Stevens’ cell. Stevens thdoked his way out of the shower
stall. Stevens approached his cell and was cussi@dficer Yarber whe®fficer Yarber stepped

out of Stevens’ cell. That is the last thing Stevens remembers. Stevens alleges Officer Yarber took
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him to the ground and slammed his head agaiestidior while his hands were cuffed behind his
back. Stevens suffered head injuries.
.

Because Stevens is a “prisonas’defined by 28 U.S.C. § 19h}(the complaint is subject
to the screening requirement of B8S.C. § 1915A(b). Pursuant to this statute, “[a] complaint is
subject to dismissal for failure to state a clainhé allegations, taken asié, show that plaintiff
is not entitled to relief.Jones v. BocK,27 S. Ct. 910, 921 (2007). Taréwe a motion to dismiss,
the complaint “must contain sufficient factual matesccepted as true, to state a claim to relief
that is plausible on its face. . . . A claim hasdaplausibility when the plaintiff pleads factual
content that allows the court to draw the reaskenaidference that the defendant is liable for the
misconduct alleged Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009) (quotations omitted). Pro se
complaints such as that filed by the plaintiffe aonstrued liberally and lieto a less stringent
standard than formal pleadings drafted by lawyenskson 551 U.S. at 940briecht v. Raemisc¢h
517 F.3d 489, 491 n.2 (7th Cir. 2008).

The allegations in the complaint implic&&evens’ Eighth Amendment rights. The Eighth
Amendment ban on cruel and unusual punishmettilpits the unnecessaayd wanton infliction
of pain.Whitley v. Albers475 U.S. 312, 319 (1986). The use of excessive force can support a
viable claim under the Eighth Amendmehtudson v. McMillian 503 U.S. 1, 6 (1992). To
determine whether a viable excessive force claipresented here, the “core judicial inquiry” is
whether “force was applied in a goaaith effort to maintain or store discipline, or maliciously
and sadistically to cause harnwilkins v. Gaddy130 S. Ct. 1175, 1178 (201@jt{ng Hudson
503 U.S. at 7) (internal quotation marks omitted). “Triflction of pain inthe course of a prison

security measure, therefore, does not amount to cruel and unusual punishment simply because it



may appear in retrospect that the degree of fauntkorized or applied for security purposes was
unreasonable, and hence unnecessary in the strict sevisidey v. Albers475 U.S. 312, 319,
(1986).See also Guitron v. Paub75 F.3d 1044, 1045-46 (7@ir. 2012) (quotingVhitley). The
claim that Officer Yarber (in his individual cagity only) violated Stevens’ Eighth Amendment
rights shall proceed as submitted.

The official capacity claims against the Commissioner of the Indiana Department of
Correction, the Superintendent ¥Wabash Valley Correctional Eiity and Officer Yarber are
dismissed. An official capacity claim against the féeadant individuals as employees of the
Indiana Department of Correcti@re in essence against the State of Indiana. Such claims are
barred by the Eleventh Amendment to the UnitedeStConstitution, and the doctrine of sovereign
immunity. SeeKentucky v. Grahapd73 U.S. 159, 165-67 and n.14 (1985) (suit for damages
against state officer in official capgfc is barred by the Eleventh Amendmensge also
Omosegbon v. Well835 F.3d 668, 673 (7th Cir. 2003) (the stigtnot a “person” that can be sued
under 42 U.S.C. § 1983). Although there are circantsts under which the plaintiff could seek
prospective injunctive relief from an individualefendant in his offial capacity, those
circumstances are not presentis case because no ongoing Miolia of Steven’s constitutionally
protected rights could be idifired given the facts allegedndiana Protection and Advocacy
Services v. Indiana Familgnd Social Services Admir603 F.3d 365, 371 (7th Cir. 2010)(J.
Hamilton).

The claim against Superintendent Diclo®n in his individual capacity is alsthismissed
because there are no allegations of wrong doing on hiBpaks v. Raemischb5 F.3d 592, 593-

94 (7th Cir. 2009) (“Section 1983 doest establish a system oftairious responsility. Liability

depends on each defendant’s knowledge and actions, not on the knowledge or actions of persons



they supervise. . .Monell's rule [is that] that public employees are responsible for their own
misdeeds but not for anyone else’xiiig Monell v. New York City Dep't of Social ServicE3
U.S. 658 (1978)).

Theclerk isdirected to terminate the CommissionardaSuperintendent and Dick Brown
as defendants on the docket. The only remaininghdef# is R. Yarber ihis individual capacity.

1.

The clerk is designated, pursuanfed. R. Civ. P4(c)(3), to issue and serve process on
the defendant Correctional Officer Rarber in the manner specified Bgd. R. Civ. P4(d)(1).
Process shall consist of the complaayplicable forms and this Entry.

IT ISSO ORDERED.

Date: 3/1/16 b-)l)lh{u«\ JZMM

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana
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Correctional Officer R. Yarber
Wabash Valley Correctional Facility
6908 S. Old U.S. Highway 41
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