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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

OSCAR ROSALES, )
Plaintiff, g

VS. g No. 2:16-cv-00080-WTL-DKL
CORIZON, INC., g
NEIL JOHN MARTIN M.D., )
Defendants. g

Entry Discussing Motion for a Preliminary I njunction

Plaintiff Oscar Rosales, an inmate at the Wabash Valley Correctional Facility (“Wabash”),
brought this action allegingpat he has received inadequate roaldtare at that facility. He seeks
injunctive relief that would requinmedical staff to provide himiti: (1) a wheelchair; (2) an MRI
of his back, neck, and knees; (3), pain medication; (4) a “complete phgseoal with a Spanish
speaking provider; (5) a consultation with arthopedic surgeon; and (6) examination by a
urologist. For the following reasons, Rosales'stiorofor a preliminary injunction [dkt 22] is
denied.

|. Standard

A preliminary injunction is an extraordinary equitable remedy that is available only when

the movant shows clear nee@oodman v. lll. Dep’t of Fi. and Prof’| Regulation430 F.3d 432,

437 (7th Cir. 2005). A party seeking a preliminafunttion must show (1) that its case has “some

! The plaintiff titles his request as on for a Temporary Restraining OrdeP=atiminary Injunction. Because the
standards are essentially identical and because the defendants have had a full opportunity to resporidreéhésCou
the motion as one forgreliminary injunction.
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likelihood of success on the merits,” and (2) thaais “no adequate remedy at law and will suffer
irreparable harm if a prelimary injunction is denied.Ezell v. City of Chi.651 F.3d 684, 694
(7th Cir.2011). If the moving party meets theseshold requirements, tlastrict court “weighs
the factors against one anothessessing whether the balancearms favors the moving party or
whether the harm to the nonmoving party or thelipub sufficiently weighty that the injunction
should be denied.ld. The district court’s weiging of the facts is not mathematical in nature;
rather, it is “more properly chacterized as subjective and intuitive, one which permits district
courts to weigh the competing consalgsns and mold appropriate reliety, Inc. v. Jones Group,
Inc.,237 F.3d 891, 895-96 (7th Cir.2001) (quotkigpbott Labs. v. Mead Johnson & C®71 F.2d
6, 12 (7th Cir.1992))

Il. Facts

Rosales’s claims are based on medical cafgaeaeceived for higrinary tract problems
and knee, back, and neck pain.

A. Urinary Tract Issues

On November 14, 2014, defendant Dr. Martiw $osales for his ¢oplaints of pain
and inability to urinate. Dr. Martin’s exam wasrmal and Dr. Martin recommended that Rosales
restart Pamelor and ordered Flomax. He also ordered a urinalysis.

On December 5, 2014, Rosales complainedhiatould not urinate that morning and had
groin pain. Dr. Martin discomued Pamelor and ordered placement of a catheter and a urine
sample. Rosales received relief from his pain agtbdtion with this treatment. However, Rosales
continued to complain of inability to urinatedDr. Martin ordered rel@acement of a catheter and

admission to the infirmary for urinary retention. On December 8, 2014, Dr. Martin examined



Rosales in the infirmary and noted that the cathappeared to relive hpain over the weekend
and his bladder was not extended. Dr. Martigdased Rosales with acute urinary retention and
recommended an urgent surgicahsult with an urologist.

On December 10, 2014, Rosales went to TE@ate Regional hospital for a urological
consult with Dr. P. Patel. A CT scan of $abes’'s abdomen and pelvis showed only mild
enlargement of the prostate (as well agjeierative lumbar spine changes.) Dr. Patel
diagnosed Rosales with acute urinary retention and an enlarged prostate. Dr. Patel ordered
surgery to relieve the urinary dhsction and rule out cancer. Rdea returned to Wabash that
same day. Dr. Martin admitted him to the infirmary to monitor his condition and requested
approval for the surgery.

Dr. Patel performed the surgery on Decent$:r2014. After examination of the removed
prostate, Rosales was diagnosed with an enlarged prostate and no cancer. Rosales returned to
Wabash the next day and Dr. Martin admittech o the infirmary and requested a follow-up
appointment with a urologist. Rosales was discharged from the infirmary on December 23, 2014.
Rosales was able to urinate without a cathetérgdmplained of abdominal cramping. Dr. Martin
examined Rosales on December&M 4, and Rosales complained afdd in his urine. Dr. Martin
examined him again the next day and noted tleetivas still blood in his urine, but less than there
was the previous day. On January 3, 2015, Dr. Martin ordered Cipro to address this issue.

On January 7, 2015, Rosales returned to Tidenete Regional Hospital for his two-week
follow-up appointment. He complained of freqag, urination at night, painful urination, and
blood in his urine. He also complained of lowédominal and rectal pain. On exam his abdomen

was soft, non-tender, and he Haddder distention. He was ordetedcontinue Cipro and Tylenol



for pain for the next 5-7 days. Corizon medistlff were ordered to obsse him for continued
complaints of urgency, frequency, and night utora The urologist explairkthat the blood in his
urine should resolve within 8 weeks after thegsuwy, and if it did not then Rosales may be
experiencing an overactive bladd&rfollow-up appointmenivas ordered in three months to ensure
symptom improvement. Corizon medis#hff scheduled that appointment.

On January 14, 2015, Dr. Martin examined Rosales and noted that he experienced urinary
tract infection symptoms after seny and was placed on Cipro, lmeintinued to conmlpin of some
discomfort. Dr. Martin requested a consuithna urologist. On February 18, 2015, Dr. Martin
examined Rosales while he waited for a urologic gltnRosales continued to complain of painful
urination, although his bleeding had largely sdéd. Dr. Martin awaited the urologist’s
determinations for further care. On April 15, 2015, Rosales went to Terre Haute for a urological
consult. He complained of pain, painful urinatiand lack of fluid with ejaculation. A urinalysis
and post-void residual bladder scan were odiendich were negative. On April 22, 2015, Dr.
Martin examined Rosales in a seven day follgwafter his urologist consultation. Dr. Martin
discussed with Rosales that the urologmtnid no urological issue with him and recommended
follow-up as needed. Rosales accepted this detatimmbut still complained of painful urination,
hesitancy, and sexual dysfunction. Dr. Martin ordered a urinalysis.

On June 17, 2015, Dr. Martin examined Rosdte his continued complaints of painful
ejaculation. Rosales said that twice since having surgery he has had spontaneous painful
ejaculations at night and also @hmasturbating. Dr. Martin explained that this was not a level |

or Il care issue and encouraged himstop masturbating, especially to excess.



B. Knee, Back, and Neck Pain

Rosales has suffered from, dvekn treated for, knee, baekd sciatic nerve pain for many
years. His previous allegations that prison meditaf failed to treat these conditions were raised
in an earlier lawsuit filed in this CourRosales v. Corizon, et.,al:14-cv-61-JMS-WGH. On
December 29, 2015, the court dismissed claimsahdise on summary judgntend held that the
medical defendants were not deliberately indiffetefRosales’s knee, back, neck and sciatic nerve
pain. Specifically, the court stated:

Mr. Rosales suffers from osteoarthritishis left knee. Appropriate treatment of

osteoarthritis includes conservative measures, including possibly anti-

inflammatories, injections, and physicagthpy, all of which the medical staff and

Dr. Joseph provided to MRosales. Dr. Joseph addressed Mr. Rosales’ concerns

through diagnostic testing, physical exams, physical therapy, prescribing pain/anti-

inflammatory medications including Moband Tegretol, and attempting to get Mr.

Rosales out of his wheelchair in ordebtald muscle and reduce atrophy and pain.

Rosales’s claims in this case relate to ¢tereeceived starting in 2013. At the end of 2012,
he completed physical therapy for his musculoskeletal complaints. Rosales was examined a number
of times during 2013 and 2014 for his complaints of back and knee pain. He was advised to use his
walker and to continue pain medication.

On January 15, 2014, Dr. Dwyer examined Rodalesis complaints of left knee and back
pain. At that time he was using his walkerhent issue. An exam revealed spine tenderness and
muscle spasm, but negative straight leg raises. Dr. Dwyer ordered repeat x-rays and continued
Mobic and Trofanil for Rosales’s pain. On Fedary 12, 2014, Dr. Dwyer again examined Rosales
for his complaints of chronic lumbar spineirpaRosales requested x-ray results and pain
medication. Dr. Dwyer’s physical exam was negat8iee observed that Rosales’s gait was normal,

and she noted that Rosales was on Mobic andmilofOn March 26, 2014r. Dwyer saw Rosales
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in a follow-up and noted that the repeat x-rays stbarthritis in his back and right knee, stable
from the year earlier and arthritis consistenthwhe old fracture in Isi left knee. Dr. Dwyer
explained that there was no cure for Rosales’s chanttiritis pain from old injuries, but prescribed
Pamelor to try to minimize the pain.

On May 27, 2014, Dr. Rajoli saw Rosales fa® laft knee pain. A physical exam showed
no muscle wasting to the left lower lateral c#iere was no swelling in the joint and range of
motion was normal. Rosales was using a walkeraas able to walk without support. Dr. Rajoli
recommended transitioning from the walkeatoane to improve his ability to move around and
reduce falls. Dr. Rajoli instructed Rosales to pasehAspirin from the commissary as needed for
pain. Rosales also continued on Pamelor. On June 25, 2014, Dr. Lang examined Rosales for his
complaints of back pain and painful urination/urinary obstruction on Pamelor. Dr. Lang
discontinued Pamelor and ordered Mobic fos&es’s pain. On June 27, 2014, Dr. Lang’s Mobic
request was denied. Rosales was encouraggidetagthen his muscles through mobility and take
anti-inflammatory medication as needed fordrihritis. On August 15, 2014, Dr. Lang performed
manual therapy to Rosales’s neck and other lesisgith some improvement. Rosales received
Mobic through August 18, 2014, and continued on the antidepressant Celexa that is also used to
treat chronic pain.

On December 30, 2014, Dr. Maréxamined Rosales and notexlit in his left knee. Dr.
Martin recommended an orthopedist consults@&es requested and was provided with a wheel
chair pending his orthopedic consultation to deteenif he had an acute injury. On January 23,
2015, x-rays of Rosales’s left knee revealed milchtmlerate degenerative change. On February 9,

2015, Rosales went off-site to Terre Haute Redibluspital for an orthopedic consultation with



Dr. Kurt Madsen. Dr. Madsen determined thas&es’s left knee was “dysfunctional.” Dr. Madsen
recommended an MRI of Rosales’s left knee. Gorinedical staff requested an off-site MRI based
on Dr. Madsen’'s recommendation. Upon revied the MRI, Dr. Madsen recommended
arthroscopic surgery to the left kn&urgery was approved and scheduled.

On March 3, 2015, Rosales returned hiseatbhair. On April29, 2015, Dr. Martin
determined that Rosales was deconditioned fradmg use of wheelchairs and/or walkers. Dr.
Martin noted that Rosales’s subjective complaimgse out of line with the objective findings. Dr.
Martin strongly encouraged Rosales to stomgidis wheelchair and walker and saw nothing
specifically wrong with his back. Rosales’s oletays showed no fracture and only minimal
degenerative changes and he had no new injury to account for any change that would require further
study. Dr. Martin prescribed prednisone.

On May 6, 2015, Rosales went to Terreutéa Regional Hospital for a left knee
arthroscopy. He returned to Wash that same day and wasnéted to the infirmary for post-
operative care and recovery. He received nacatid kept his leg elevated and in a cryo cuff
to reduce swelling. He was discharged from ithfirmary on May 112015 with a bottom bunk
pass, medical lay-in, and crutches. He reakiMerco for his pain from May 6, 2015 through
May 12, 2015.

On May 13, 2015, Dr. Martin saRosales in a follow-up appoment after his discharge.
He still complained opain so Dr. Martin ordered prescription strength Tylenol for another seven
days. He complained of back pain, but Dr. Mantited that his prior examation one week earlier
noted no back issues. Dr. Martin charted tRaisales seemed highiypotivated to keep a

wheelchair despite the fact that ¢hie not need it. DriMartin suspected that this was a safeguard



against predation from other offenders and selviRosales to discuss the issue with mental
health. Corizon medical staff coordinated &rste follow-up consultation with Dr. Madsen. On
June 3, 2015, Dr. Madsen saw Rosatea follow-up appointment and ordered Rosales’s ace wrap
and knee immobilizer to be discontinued. Dr.ddan recommended and ordered physical therapy
through Terre Haute Regional Hash On June 9, 2015, Dr. SaeiuByrd examined Rosales

in a follow-up appointment after his consultatieith Dr. Madsen. Rosales still needed crutches
to walk, but had no increasedipar swelling. Dr. Byrd recommended physical therapy and a
follow-up consultation as ordered by Dr. Madsen.

In July, 2015, Rosales underwent physicaréipy and was doing well with gait. The
physical therapist replaced Rosales’s crutchesawtine and determined tihat should be weaned
from that quickly. When Rosales complained of back and neck pain, the physical therapist advised
him that his legs were fealy numb because he was not usitiggm and that he should get up
and exercise. However, Rosales used his wheelelthgr than his cane. D¥artin told Rosales,
as he had before, that his refusal to wallerahis surgery was directly responsible for his
current issue with his knee. Qluly 21, 2015, the physical therstpdetermined that Rosales
had adequate strength and ability to walikhaut assistance and should only use a cane for
long distances. Rosales comptemhysical therapy on July 23, 2015.

On July 29, 2015, Dr. Martin examined Riesaafter he completed physical therapy.
Dr. Martin again told Rosales that his refusalwalk without a wheelchair or walker greatly
hindered his progress. In response, RosalesDoldMartin that his knee no longer bothered
him, but that now his back botteel him. Dr. Martin explained that his refusal to walk for

months while sitting in wheelchair and using a walker had greatly deconditioned his core



muscles and was largely responsible for his back pain. Dr. Martin ordered over the counter
analgesics for six months to see if conservative treatment would improve Rosales’s mechanical
low back pain.

On October 12, 2015, Rosales continued to dampf knee and back pain. Dr. Samuel
Byrd ordered a seconmund of physical therapy. On October 16, 2015, Rosales began physical
therapy at Wabash. On Noveenlll, 2015, Rosales completed fsgssions of physal therapy
and the therapist recommended that Rosalesnuentio exercise to ipmove his strength and
gait. Medical staff also encouraged Rosalegdntinue post-physical therapy exercises.

On January 22, 2016, Dr. Rajoli saw Rosales ferchimplaints of joihpain. Rosales had
no difficulty getting up on the exam table and dmt walk with a cane.Dr. Rajoli’s physical
exam was negative, but Dr. Rajoli gave Rosales dose of Tordol to alleviate his pain. On
February 3, 2016, Rosales presentedr. Rajoli again with pain complaints and was able to
move his back without any range of motion limitations. Dr. Rajoli advised Rosales to continue
with over the counter medications for pain addtermined that no furer studies or follow-up
appointments were indicated.

[11. Discussion

Rosales seeks a preliminary injunction in the fofran order directing that he be provided:
(1) a wheelchair; (2) an MRI of his back, neakd knees; (3), pain medication; (4) a “complete
physical exam” with a Spanish speaking provi@®y;a consultatin with an orthopedic surgeon;
and (6) examination by a urologist.

To succeed in obtaining preliminary injunctikedief, Rosales must establish that he is

likely to succeed on the merits, that he is likel\stdfer irreparable harm if preliminary relief is



not granted, that the balance of equities tips ifidvsr, and that it is in the public interest to issue
an injunction.United States v. NCR Cor@®88 F.3d 833, 837 (7th Cir. 2012). A preliminary
injunction is “an extraordinarand drastic remedy, one that should not be granted unless the
movant, by a clear showing, carries the burden of persuadit@ziirek v. Armstrongh20 U.S.
968, 972 (1997)The movant bears the burden of prayhis entitlement to such reli€ooper v.
Salazar,196 F.3d 809, 813 (7th Cir. 1999).

A. Likelihood of Success on the Merits

The defendants argue that Rosales has notrstimat he is reasonably likely to succeed on
the merits of his claim. The underlying claimghis action are that the defendants have exhibited
deliberate indifference to his urinary tract issaed knee, back, and neck pain. To prevail on an
Eighth Amendment deliberate indifference medickim, a plaintiff must demonstrate two
elements: (1) he suffered from an objectivedrious medical condition; and (2) the defendant
knew about the plaintiff's conditioand the substantial risk of harm it posed, but disregarded that
risk. Farmer v. Brennan511 U.S. 825, 8374 (1994Rittman ex rel. Hamilton v. County of
Madison, Ill, 746 F.3d 766, 775 (7th Cir. 2014xnett v. Webstef58 F.3d 742, 750-51 (7th Cir.
2011).

“[Clonduct is ‘deliberately indifferent’ when ¢hofficial has acted imn intentional or
criminally reckless manneige., “the defendant must kia known that the platiff ‘was at serious
risk of being harmed [and] decided not to ahything to prevent that harm from occurring even
though he could haveasily done so.”Board v. Freeman394 F.3d 469, 478 (7th Cir. 2005)
(quoting Armstrong v. Squadritdl52 F.3d 564, 577 (7th Cir. 1998)). “To infer deliberate

indifference on the basis of a phyait's treatment decision, the dgioin must be so far afield of
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accepted professional standards as to raise thremtie that it was not actually based on a medical
judgment.”Norfleet v. Websted39 F.3d 392, 396 (7th Cir. 2006ee Plummer v. Wexford Health
Sources, In¢.609 Fed. Appx. 861, 2015 WL 4461297, *2 (7th. D15) (holding that defendant
doctors were not deliberatelndifferent because there was “no evidence suggesting that the
defendants failed to exercise medical judgmentesponded inappropriatety [the plaintiff's]
ailments”). In addition, the Seventh Circuit has expdithat “[a] medical pfessional is entitled

to deference in treatment decisions unlessmmoeimally competent professional would have
[recommended the same] under those circumstanegkes v. Fahim771 F.3d 403, 409 (7th Cir.
2014). “Disagreement between misoner and his doctor, ceven between two medical
professionals, about the proper courséreatment generally is inBicient, by itself, to establish
an Eighth Amendment violationld.

1. Urinary Tract Complaints

The defendants argue that Rosales hashawis a likelihood of success on the merits of
his urinary retention claim. Enhdefendants do not argue that the first prong of the deliberate
indifference analysis — an objectiyederious medical condin — is not satisfied here. But they do
argue that Rosales has not shown that he wasedatély indifferent to s complaints of urinary
pain.

The record before the Courtasis that Dr. Martin has repeally responded to Rosales’s
complaints regarding his urinary tract issubs approximately 2014, Rosales experienced an
enlarged prostate that caused arjnretention. At that time, DMartin prescribed medication and
requested a urinalysis to detenm if Rosales had a urinary traofection. As soon as Rosales

began complaining of urinary retention, Dr. Marstarted care to relieve that condition and
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referred him to a urologist fapecialty care. The alogist diagnosed Rosales with a benign
enlarged prostate that blockéds urinary tract and performeal procedure to relieve urinary
retention. Rosales then attended several followemsultations with the atogist who determined
that as of April 2015, he had no additional ogptal issues and did not recommend any follow-
up consultations. Dr. Martin relayed this deteration to Rosales and continued to monitor his
condition and provide him with advice.

The Court concludes that Rosales has notafestrated a reasonable likelihood of success
on the merits of this claim. The record beftre Court shows that during his course of care for
his urinary tract issues, Dr. Mar examined Rosales, prescribed medications, referred him for
surgical consults, and followed the advice ofudh@ogist. Rosales has provided no evidence that
Dr. Martin was deliberately indifferent his urinary tract complaints.

2. Knee, Back, and Neck Pain

The defendants also argue tRatsales cannot show a reasble likelihoodof success on
the merits of his claims related to his kneeskhand neck pain. Agairthey do not argue that
Rosales’s pain complaints are not serious, but tliegrgue that they havet been deliberately
indifferent to Rosales’s needs.

The medical records reveal that Rosales siagnosed with arthiis since at least 2009.
Prison medical staff routinely treated him for highritic pain with examinations, x-rays, pain
medications, and assistive devidegich included a wheel chaig walker, and crutches). In
addition, medical staff encourag&ibsales to exercise and refrdrom using his wheelchair to
build strength and prevent muscle weakeninijj.nfedical providers obseed that Rosales was

able to walk on his own but did netint to give up his wheelchair.
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In late 2014, Dr. Martin reagnized problems in Rosaled&ft knee and recommended a
consult with an orthopedist. Based on the cdastik advice, Rosales uedvent an elective knee
repair surgery. The surgeon monitored Rosale=sdig, determined thais knee had adequately
healed, and recommended physical therapymprove his strength. Rosales underwent two
courses of physical therapy for his pain complaifite physical therapists determined that he was
able to do so and reminded him that failtogvalk on his own would hinder his progress.

In short, medical staff have continuednimnitor Rosales’s condition with examinations
and pain medications. The eviderst®ws that he is able to waldthout assistance, has healed
from his knee surgery, and has appropriate rafigeotion. No provider haindicated the need
for further treatment to address his arthritis, a wheelchair, or further study. Rosales’s disagreement
with these conclusions is insufficient to shthat he has a reasonable likelihood of success on his
claims.SeePyles v. Fahim771 F.3d 403, 409 (7th Cir. 2014).

B. Irreparable Harm, Balance of Harms, and Public Interest

Rosales also has not shown that he will experience irreparable harm if his requested
injunctive relief is not granted, that the balancearims weighs in his favpor that the requested
relief would be in the public terest. “Irreparable harm isarm which cannot be repaired,
retrieved, put down again, atoned.fo [T]he injury must be of a particular nature, so that
compensation in money cannot atone for @raham v. Med. Mut. of Ohid.30 F.3d 293, 296
(7th Cir. 1997). There is no evidence that Rosalé&xperience an injuryhat cannot be repaired.
The record shows that Rosales has been gaueth,continues to receive, adequate care for his
urinary and pain complaints, including examioas, physical therapy, surgery, and pain

medication. For the same reason, he has not established that the balance of the equities favors him.
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Finally, Rosales also has not shothat the relief sought wouldrse the public iterest. Courts
have held that prison administrators “must be accorded wide-ranging deference in the . . . execution
of policies and practices thattimeir judgment are needed to preserve internal order and discipline
and to maintain institutional securityPardo v. Hosier946 F.2d 1278, 1280-81 (7th Cir. 1991)
(internal quotations omitted).
V. Conclusion

For the foregoing reasons, Rosales’s owtfor a temporary restraining order and

preliminary injunctiondkt 22] must belenied.

IT ISSO ORDERED.

[V higinn Jﬁuw_

Date:9/29/16 Hon. William T.Lawrence Judge
United States District Court
Distribution: Southern District of Indiana
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