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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
LOUIS H. EARLY,
Plaintiff,
Case No. 2:16v-00085JMS-MJID

V.

R. D. SHEPHERD, KIMBERLY RHOADS,
CHRISTOPHER McCOY,

N N N N N N N N N N

Defendants.

Entry Granting in Part and Denying in Part Defendant Shepherd’s
Motion for Summary Judgment, Substituting Certain Claims and Defendants
and Discussing Pending Discovery Motions

Plaintiff Louis H. Early is a federal inmate confined at Besleral Correctional Instituain
in Terre Haute, Indiana (“FCI Terre HauteFe alleges that his civil rightsave beerwiolated
After screeninghe Amended Complaint, the Court determined that Mr. Eazlgisn that Rnald
DouglasShepherd, Kimberly Rhoads, and Christopher McCoy retaliated agdingarly in
violation of his First Amendment rights and denied him necessary dental caodatiowi of his
Eighth Amendment rightgould proceed These claims are brought pursudnot the theory
recognized irBivens v. Sx Unknown Federal Narcotics Agents, 403 U.S. 388§1971). See Dkt.
No. 27.

[. Summary Judgment Motion
Defendant Shephembwseeks dismissal of the claims alleged against him. He argues that

he is entitled to summary jymentbecausehe is immune from suit under the Public Health

Service Act, 42 U.S.C. 8§ 233(a\Ir. Early has opposed the motion for summary judgment and
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Mr. Shepherd has replieBor the reasons explaineélow, Mr. Shepherd’s motion for summary
judgment, dkt [79], igiranted in part and denied in part.

A. Legal Standard andFactual Background

Federal Rule of Civil Procedure 56(a) provides that summary judgment is apigréipria
the movant shows that there is no genuine dispute as to any material fact and titesweovled
to judgment as a matter of law.” “A factual dispute is ‘genuindy dna reasonable jury could
find for either party."Nichols v. Michigan City Plant Planning Dept., 755 F.3d 594, 599 (7th Cir.
2014)(citation and internal quotation marks omittetie following facts are undisputed.

DefendantShepherds in the Public Health Servicand hasbeendetailedto FCC Terre
Hauteasthe ChiefDental Officer sinceAugust 31, 1998.

Mr. Early asserts claims for violations of his civil rightSpecifically Mr. Shepherdas
well as cedefendants Kimberly Rhoads a@dhristopher McCoy, whall worked at FCI Terre
Haute were deliberately indifferent to Mr. Earlyserious dental needi particular a periapical
abscess on his lower left jaw are@hey alsaetaliated aginst Mr. Earlywhen Mr. Early sought
assistance from prison officials in order toe®e necessary, emergency dental treatment.

Mr. Early alleges that Mr. Shephetabk affirmative steps to retaliate against Mr. Early
for hiscomplaints about his lack of treatment. For example, following Mr. Early’s afppent on

May 5, 2015,Mr. Sheplerd took steps to have Mr. Early’s cell searchedcfumtrabandMr.

! These claims were taken from the Mr. Earlgtatenentof claims and defenses. Dkt. 99. In
adopting this statement as an accurate reflection of the claims raised in tlieedroemplaint,
the Court notes that it was filed after the briefing on the pending motion for summary jodgme
was completed consistent with this Court's Amended Scheduling Order. tatement is the
clearest statement of the cl@being pursued in this case. Recruited counsel’s efforts on behalf
of Mr. Earlyare greatly appreciated.
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Shepherd also took Mr. Early off of the waiting list for dental treatntieas, denying him normal
dental care. Finallyhe created medicalecords that dichot accurately reflect Mr. Early’s dental
treatment andontributed to the continued denial of care.

B. Discussion

Congress has mandated that certain classes of persons, including officers aryeesmplo
of the Public Health Serviceare absolutely immune from damages arising ftheir official
activities. 42 U.S.C. § 233(a). Officers and employees oPtlig#ic Health Servicare immune
from civil suit for damages for personal injury “resulting from the performance esfical,
surgical, dental, or related functions.” 42 U.S.@38(a). The exclusive remedy for these actions
lies in the Federal Tort Claims Add. See Hui v. Castaneda, 559 U.S. 799, 806, 812 (2010)
(“Section 233(a) grants absolute immunityRablic Health Servicefficers and employees for
actions arising out afhe performance of medical or related functions within the scope of their
employment by barring all actions against them for such conduct” and concladintftihe
immunity provided by § 233(a) precludBisens actions against individufiPublic HealthService]
officers or employees for harms arising out of conduct described in thiainsg; see also Collier
v. Caraway, 2:14<v-365-JMSWGH, 2016 WL 233629 (S.D. Ind. Jan. 20, 2016) (dismissing
claims of deliberate indifference to a serious medical need and retaliation as lyaatesblote
immunity under 8§ 233(a)).

To obtain protection under § 233(a), Mr. Shephatt séisfy two prongs: (1) & must be
a “commissioned officer or employee of the Public Health Service”, and (2) hehauesacted

“within the scope of his office or employment” at the times relevant teuhe42 U.S.C. § 233(a).



See Thelen v. Gregory, No. 15-CV-1015JPGSCW, 2016 WL 4939368, at *6 (S.D. lll. June 29,
2016) employing the tweprong approadh

In establishing the first prong, Mr. Shepherd providekeclaratiorfrom Captain George
Durgin from the United States Public Health Service (“"USPHBRX. 80-1. In the affidavit,
Captain Durgin affirmgvir. Shepherdo be an active duty commissioned officer of the USPHS
since 1994. (Doc.®B1). He affirms that Mr. Shephelths been detailed to the BOP’s FCC Terre
Haute as its Chief Dental Officer sinéaigust 31, 1998. Mr. Early does not dispute that Mr.
Shepherd was an employee of W®PHSduring the relevant time period.

As for the second prong, Mr. Shepherd argues that the complaint alleges that Mr.&hepher
violated Mr. Early’s rightsn conjunction vith his duties toprovide dentatervicesat FCC Terre
Haute Mr. Shepherd claims thahe allegations reflect thdte was actingin the scope othis
employmentith respecto hisinteractionswith Mr. Early.

In response, Mr. Early argues thdt. Shepherd shouldot be entitled to immunity
under 8233(a)for violating Mr. Early’s constitutional right$n particular, Mr. Early asserts
that 8233(a) should “have no impact on the viability of Mr. Early’s retaliatiomtlaDkt 96
at 2.Each of thesarguments is addressed in turn.

1. Deliberate I ndifference to Serious Medical Needs

Mr. Shephard argues that Section 233(a) shiellols'rom responsibility for his alleged
deliberate indifference to Mr. Early’s serious medical needs, spebifided treatment o&
periapical abscess on his lower left jaw amrdack thereof. In responsklr. Early argues that
Section 233(a) protecublic Health Servicemployees only from claims for damagessing

out of their perfomance of their official diles, sich thathis deliberate indifference claim



against Mr.Shepherdahould be allowed to proceed because he also seeks injunctive relief and
other noamonetary relief.

Thereis nodispute that Mr. Shephard is absolutely immune from money damages base
on the claim that he violated Mr. Early’s Eighth Amendment rights when providingdt
providing) dental treatment under Section 233. Instead, the issue is wihle¢h&ighth
Amendment claim can proceed in an attempt to recover other equitable regednIwer, in
this case, is no.

It is truewhen federal officers are violating or planning to violate federal law, rebgf m
be granted to prevent an injurious act by a public offidemstrong v. Exceptional Child Citr.,

Inc.,, 135 S. Ct. 1378, 1384 (2015). In this case, however, it does not appear that Mr. Early is
seeking to have Mr. Shepherd, in his individual capacity, provide for Mr. Early’s ongaitej de
needs.Specifically, the request for injunctive relief in the Ameddomplaint is “against the
United States of America, [to] enjoin[] the continued employment of defendants Sthepher
Rhoads, and McCoy.” Dkt. 27 at p. 22. Even if a requesinfanctive relief was read ia the
claim against Mr. Shepherd, it appears that such a request would betsingguire Mr. Shepherd

to obey the law. Such a request for relief is not specific enough becauseuhissinhcapable of
enforcingsuch abroad and vague injunctiol&chmidt v. Lessard, 414 U.S. 473, 476 (1974)
(finding that because “an injunctive order prohibits conduct under threat of judicial puntshme
basic fairness requires that those enjoined receive explicit notice of precisglycaviduct is
outlawed.”).

In addition, thaestoration of higgood conduct time is not available in this actidhe

settled law is that when a prisoner makes a claim that, if successful, codkehdhis term of



imprisonment, the claim must be brought as a habeas petitgok v. Humphrey, 512 U.S. 477
(1994). InEdwardsv. Balisok, 520 U.S. 641 (1997), the foregoing rule was “extend[ed] . . . to the
decisions of prison disciplinary tribunal€silbert v. Cook, 512 F.3d 899, 900 (7th Cir. 2007).

Accordingly, the Eighth Amendment claim for money damages alleged adainst
Shepherd iglismissed based on his absdle immunity and because equitable relief is not
available from Mr. Shepherd.

2. Retaliation Claim

Mr. Early next argues that Section 233(a) does not shield Mr. Shepherd from
responsibility for hisretaliatoryactions against Mr. Early his argument is true, only if the
alleged retaliatory act does not relate to therformance of medicalsurgical, dental, or
related functions,”that are “within the scope of [Defendar@8hepherd’s] office or
employment.” 42 U.S.C. § 233(&§ee dkt. 96 at p. & his is becauseanmunity under Section
233(a)is limited to adefendant’s pdormance of his official duties.

In this case, three retaliatory acts are alleged. Rst,Shepherdallegedlyhad Mr.
Early’s cell searchedn retaliation for complaiing about the dental care he was receiving.
This action is unrelated to Mr. Shepherd’s role of providing dental services tagly brief,

Mr. Shepherd does not dispute that he is not entitled to absolute immunsyynonary
judgment on this claim. Aardingly, Mr. Shepherd is not immune from liability under Section
233(a) on the claim that he directed custody staff to search Mr. Earlyis cetaliation for
complaining about the dental care he was receiviseg e.g. Mendez v. Belton, 739 F.2d 15,

19 (1st Cir.1984) (holding that 42 U.S.C. 8§ 233(a) was inapplicable where lac Pidalth



Serviceemployee’s actions had nothing to do with the performance of medical funciidwes
motion for summary judgment deniedon this basis.

The second and thircetaliatory acts, however, relate to the performance of dental
related functions. Specifically, Mr. Early alleges that Mr. Shepmengoved him from the
waiting list for dental treatmerdnd entered inaccurate information in his medical/dental
recordsDr. Shepherd’s actions with respect to dental schedaligcreatingnedicalrecords
are “related” to his primary duties as a dentist. These actions constittdepance of “dental
functions” as contemplated by283(a).Accordingly, Mr. Shepherd isnmune from pesoral
liability as to these instances of allegedaliation.

[I. Substitution of Defendantand Claim

Finally, Mr. Early argues that if Mr. Shepherd is granted immunity, tbpgrrremedy
is not to dismiss Mr. Shepherd but to substitute thmited States as the proper party and
proceed uder the Federal Tort Claims Act. This Court agneéh this conclusion but not for
the specific statutory reasons asserted by Mr. Early

Mr. Early’s argument is baseazh a related statutory text: the Whadit Act. Under the
Westfall Act federal employees acting within the scope of their employment enjoy tabsol
immunity from commoraw tort claims arising out of acts they undertake in the course of their
official duties.” Osborn v. Haley, 549 U.S. 225, 229 (2007) (citing 28 U.S.C. 8§ 2679(b)(1)).
The Westfall Act authorizes the Attorney General to certify that a fedeabgee, sued for
wrongful or negligent conduct, ““was acting within the scope of his officengrl@yment at
the time of the incident dwf which the claim arose.’Id. at 229-30 (Quoting 8 2679(d)(1),

(2)). “Upon the Attorney General’s certification, the employee is dised from the action,



and the United States is substituted as defendant in place of theyemplld. at 230.
Afterwards, the Federal Tort Claims Act governs the litigatiah.

Section 233 however,lacks a procedure for “scope certification” in federaurt
actions. “Thus, while scope certification may provide a convenient meohémi®stablishing
that the allegedhisconduct occurred ithin the scope of the employeeduties, the procedure
authorized by 8§ 2679(d) is not necessary to effect substitution of the \Staess.”Hui v.
Castaneda, 559 U.S. 799, 811 (201@noting that the FTCA’s scope certification prdoee
was enacted almost two decades after § 233(a¥tead,[w]hen federal employees are sued
for damages for harms caused in the course of their employment, thalFeai¢Claims Act
(FTCA), 28 U.S.C. 88 1346, 2672680, generally authorizes substion of the United States
as the defendantHMui v. Castaneda, 559 U.S. 799801-802(2010).

Accordingly, the United States is substituted as the proper defendanttees dlaim
that Mr. Shepherd provided inadequate dental care under the FTCA. Asétatiaion claim,
Mr. Shepherd continues to be a proper defenéant.

The United States’ assertion that it woulddpejudicedby this ordeis rejecteecause
Mr. Early’s initial canplaint included &TCA claim and this substitution is contemplated by
the statute

[1l. Discovery Motions
The motion to stay discovery, dkt [81],gsanted. Mr. Shepherd shall have 30 days

from the date this Entry is docketed to respond to any outstanding discovery requests

2 As a result, the practical reality of this “substitution” is ¢therk is directed to add the United
States as a defendant on the docket.
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The motion to compel, dkt [84is denied without prejudice as moot. Mr. Early may
renew this motion or portions thereof if necessary after Mr. Shepheard has been givesn 30 day
to update his discovery responses given the rulings set forth above.

IV. Conclusion

Defendant Shepherd’s motion for summary judgment, dkt [7gfasted in part and
denied in part. Mr. Early’s claims against Mr. Shephdydsed on harms caused in the course of
his employment are barred as a matter of law beddus8hepherd falls within the immunity
provided by 42 U.S.C§8 233(a).See Barrett v. Marberry, 402 Fed.Appx. 143, 145, 2010 WL
4877838 (7th Cir. Dec. 2010) (affirming district cours application of section 233(a) and
decision that a Public Health Sex officer could not be personally subject t@iaens action
for harm arising out of his dental worl8s to these claims, the United States is substituted as
the defendant and such claims shall proceed under the Fl@&lerk is directed to add the
United States as a defendant on the docket in this action.

The retaliation claim based on Mr. Shepherd allegedly ordering the shake dien of
Early’s cell in violation of the First Amendment shall proceed umieens v. Sx Unknown
Federal Narcotics Agents, 403 U.S. 388 (1971).

IT 1S SO ORDERED.

Date: 10/17/2017 Qmﬂ”\ oo m

Hon. Jane Mjag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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