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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTEDIVISION

ZANE E. McCRARY,
Plaintiff,

VS. No. 2:16ev-00095JMS-DKL
KNOX COUNTY, INDIANA,

LARRY HOLSCHER, individually and in his
official capaciy as a Knox County
CommissiongrROWE SERGEANTIN his
official capacity as &nox County
Commissiongrand DONNIE HALTER, in his
official capacity as a Knox County
Commissioner,

N N N N N N N N N N N N N N N N

Defendans.
ORDER
Presently pending before the Court in this action brought under the False B&jrAs
U.S.C. § 3729et seq.(“FCA") and the First Amendment to the United States Constituison
Defendants’ Motion to Dismiss Plaintiff Zane EcCrary’s Complaint. filing No. 11] For the
reasons detailed herein, the Court grants Defendants’ Motion to Disiissg No. 11]

l.
STANDARD OF REVIEW

Federal Rule of Civil Procedure 8(a)(2¢équires only ‘a short and plain statement of the
claim showing that the pleader is entitled to relieEtickson v. Parduss551 U.S. 89, 93 (2007)

(quotingFed. R. Civ. P8(a)(2). “Specific facts are not necessary, the statement need only ‘give

Dockets.Justia.com


https://www.westlaw.com/Document/N4EA9E2E04A4C11DE809FDBD070DC9C12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N4EA9E2E04A4C11DE809FDBD070DC9C12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315334405
https://ecf.insd.uscourts.gov/doc1/07315334405
https://www.westlaw.com/Document/NF530D700B95F11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I71a59acb125911dc962ef0ed15906072/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_93
https://www.westlaw.com/Document/NF530D700B95F11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://dockets.justia.com/docket/indiana/insdce/2:2016cv00095/64036/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/2:2016cv00095/64036/24/
https://dockets.justia.com/

the defendant fair notice of what the...claim is and the grounds upon which it' réstskson
551 U.S. at 9%quotingBell Atlantic v. Twombly550 U.S. 544, 555 (2007

To survive amotion to dismissinder Rule 12(b)(6), “a complaint must contairficient
factual matter, accepted as true, to ‘state a claim to relief that is plausitdeface.” Ashcroft
v. Igbal 556 U.S. 662, 678 (200qguoting Twombly 550 U.S. at 570 In reviewing the
sufficiency of a complaint, the Court must accept all \p#d facts as true and draw all
permissible inferences in favor of the plaintifbeeActive Disposal, Inc. v. City of Darie635
F.3d 883, 886 (7th Cir. 2011) The Court will not accept legal conclusions aamclusory
allegations as sufficient to state a claim for rel@ée\VicCauley v. City of Chicag®71 F.3d 611,
617 (7th Cir. 2011) Factual allegations must plausibly state an entitlement to relief “to a degree
that rises above the speculative levélltinson v. Gaet£73 F.3d 630, 633 (7th Cir. 201ZJhis
plausibility determination is “a contespecific task that requires the reviewing court to draw on

its judicial experience and common senslel”

! Defendants assert that Mr. McCrary’s claims under the BGdthe Indiana False Claims Act
are subject toaview under the heightened pleading standard set foriledn R. Civ. P. 9(b)
[Filing No. 12 at 56.] However, beca@sthe claims allege retaliation based on reporting fraud,
not fraud itself, they are governed byd. R. Civ. P. 8 See, e.gMendiondo v. Centinela Hosp.
Med. Ctr, 521 F.3d 1097, 1103 (9th Cir. 20@gW] nlike a FCA violatiorclaim, a FCA retaliation
claim ‘does not require a showing of fraud and therefore need not meet the heightened pleading
requirements of Rule 9(B) (quoting United States ex rel. Karvelas v. Melregéakefield Hosp

360 F.3d 220, 238 n.23 (1st Cir. 200)43%ee als@mith v. Clark/Smoot/Russelb6 F.3d124, 433
(4th Cir. 2015])retaliation claim under FCA “need pass only Civil Procedure Rule 8(a)'s/efat
low notice-pleadings muster”). In any event, as discussed below, Mr. M&Camplaint does
not meet even the lower pleading standard seh fiored. R. Civ. P. 8 The Court does not
address the Indiana claims.
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.
RELEVANT BACKGROUND

Consistent with the applicable standard of review set forth above, the followingnteleva
factual allegations from MiMcCrary’s Complaint [Filing No. 1], are taken as true for purposes
of addressing the pending motion.

Mr. McCrary began working for the Knox County Highway Department in October of

2010. Filing No. 1 at 1] During the time relevant to this litigation, lheld the position of

“Operator,” [Filing No. 1 at 2, and his “ordinary job responsibilities involved road construction

work,” [Filing No. 1 at 9. Knox County receives funds fratine federal government and thiate

of Indiana that are “specifically designated and dedicated for use by theGGumty Highwy
Department. for road repair, road construction, bridge repair, bridge construction and purchase

of equipment and materials by the Knox County Highway Departmentihid No. 1 at 4]

On August 31, 2015, Mr. McCratyad beerperforming work on a county road when he

was visited in person by his supervisor, Jerry Haggaiding No. 1 at 2 Mr. Haggard instructed

Mr. McCrary touse his truck to grade a side road in Johnson Townghijing No. 1 at 2] Mr.

McCrary objected to this assignment, stating that he believed the road veasauwity road, and
he showed Mr. Haggard that the road in question was not depicted on the countizifmapN .
1 at 2] Mr. McCrary told Mr. Haggard that the road was usedD®fendant Kox County

Commissionetarry Holscher for his own private farming purposesilifg No. 1 at 2] Mr.

Haggard told Mr. M€rary that “WellLarry said do it,” and instructed him to corafg the work.

[Filing No. 1 at 7

Mr. McCrary followed Mr. Haggard’s instruction and graded the ro&dinfi No. 1 at 2]

He used equipment belonging to Knox County to complete the job, and was paid by Knox Count

for the hour and a half he spent on this taskling No. 1 at 2] At the end of the work day, Mr.
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McCrary filled out a KnoxCounty Highway Department timmbeet, on which he described the

grading work he had doneFi[ing No. 1 at 2] On that sheet, Mr. McCraryted the road was

graded for “Larry,” that “Jerry said do it,” and that the road was “not on map” and “not calinty’

[Filing No. 1 at 2]

On September 22, 2015, Mr. McCrary was calted meeting with Knox County Highway
Department Superintendent Donny Mize and Commissioner Holsxhecusgshe commentbe

hadwritten on thetimesheet [Filing No. 1 at 23.] Regarding these statementSommissioner

Holscher said“If this gets in the wrong hands, we can be in troubléiliqfg No. 1 at 3 Mr.

McCrary wassuspended without pay for five daygziling No. 1 at 3] The written suspension

form he received stated that he wasing suspended for making “false accusations against

supervisor and commissioner about existing courdg.” [Filing No. 1 at 3]

Followinghis five-day suspension, Mr. McCrary was not allowed to return to wéiikng
No. 1 at 3] On or about October 7, 2015, Mr. McCrary was asked eméta meeting with
CommissioneiHolscher,DefendantDonnie Halter(a Knox County Commissioner)Defendant
Rowe Sergeanfa Knox County Commissioner), Superintendent Mize, and two Klaunty

Sheriff's Deputiesat the Knox County Highway Department Office Filjhg No. 1 at 3

Commissioner Holscher, speaking for the group, asked Mr. McCrary to exphainhghad

written on his timeheet. Filing No. 1 at 3] After telling his side of the storylr. McCrary was

asked to leave the room so that the group could discuss the situation, anidewias brought

back in, he was informed that he could resign from his position or he would be termiiated.

No. 1 at 3] He refused to resign.Flling No. 1 at 3] Two to three days later, Mr. McCrary

received a phone call from the Highway Department secretkjpgthat he return hisvork


https://ecf.insd.uscourts.gov/doc1/07315261151?page=2
https://ecf.insd.uscourts.gov/doc1/07315261151?page=2
https://ecf.insd.uscourts.gov/doc1/07315261151?page=2
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3
https://ecf.insd.uscourts.gov/doc1/07315261151?page=3

uniforms. Filing No. 1 at 3] When Mr. McCrary went to the Highway Department office to do

so, he was given a written notice of terminatiéhlifig No. 1 at 3]

Mr. McCrary initiaed this action on March 15, 2016, asserting: (1) a claim under the
whistleblower provision of the FCA1 U.S.C. § 3730(h)2) a claim under the whistleblower
provision of the Indiana Fals€laims Act, I.C. 511-5.58 (“Indiana FCA); (3) a claim for
retaliation in violation of the First Amendment und@rU.S.C. § 1983and (4) a claim for tortious

interference with a contraaulrelationship under Indiana lawFiling No. 1 at 610.] He seeks

reinstatement and damagesilihg No. 1 at 1(

[1.
DiscussioN

Mr. McCrary asserts that he was terminated‘fovestigating an act of fraud against the
Knox County government and for making actual written and verbal reports...about misusxof K
County Highway Department labor, equipment and resources by Knox County Camneissi
Larry Holscher, specifically, and by the Knox County Highway Departmentrgigneé [Filing
No. 1 at 4] Defendants ask the Court to dismadisof Mr. McCrary’sclaims pursuant téed. R.
Civ. P. 12(b)(6¥or failure to state a claimponwhich relief can be grantedFiling No. 11]

A. FCA Claim

Defendants argue that in order to state a claim for retaliation under the FCMc@irary
must allege that he was terminated because he engaged in conduct protected lyethanstan
doing so must provide a factual basis to show that Knox County submitted a false or fraudulent

claim to the federal governmenttiljng No. 12 at 610.] They assert that Mr. McCrary has not

made any such allegations, and that “¢egdl government’s ‘misuse of [its] labor, equipment, and
resources’ is not a ‘false claim’ under thederalFalse Claims Act, and thus, any report of such

is not protected activity..” [Filing No. 12 at 9
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In response, Mr. McCrary argues tHajetaliation claims under the False Claims Act are
certainly not so narrow that they must be based only upon facts where afptepuits an
employer for the act of submitting an invoice or a claim for payment to the feps@inment

[Filing No. 13 at 7] He contends thatny proof of actual or possible misuse of federal funds is

sufficient to form the basis of an FCAtaliation claim [Filing No. 13 at 7] He further argues

that the notes on hisimesheet andhis subsequent oral remarks in the meetings with county
officials constitute protected cdact under the FCA because he believed in good faith, and a
reasonable employee in similar circumstances would believe, that his empls/eommittig

fraud against the governmentzil[ng No. 13 at 89.] Therefore he assertd)is termination was

in violation of the FCAretaliation provision [Filing No. 13 at 8-9

On reply, Defendants maintain that “reportingiovestigating the suspected misuse of
funds is not an activity covered by the [FCA],” and that “to state a claim under théeltawer
provision a plaintiff must allege facts to show that he was investigating antirgpa false claim

for payment by ta federal government.”F[ling No. 14 at 2Filing No. 14 at §

The FCA was originally enacted in 1863 in ordergunish and prevent fraud by defense
contractors against thederalgovernment, which had become a serious problem during the Civil
War. SeeUniversal Health Servs., Inc. v. United Stat#36 S. Ct. 1989, 1996 (201@iting
United States v. Bornstein23 U.S. 303, 309 (1976Kellogg Brown & Root Servs., Inc. v. U.S.,
ex rel. Carter 135 S. Ct. 1970, 1973 (201iting S.Rep. No. 99345, p. 8 (1986) The FCA
“was not designed to reach every kind of fraud practiced on the Goverhiemtd States v.
McNinch 356 U.S. 595, 599U.S. 1958) but insteadmposes civil and criminal liabilityor
specifically enumerated aat$ fraud. See31 U.S.C. 8729(a)(1) Universal Health Servdnc.,

136 S. Ct. at 1996Though the FCA has been amended several tinte$otus remains on those
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who present or directly induce the submission of false or fraudulent claidhgciting 31 U.S.C.
§ 3729(a); see alsoUnited States v. Neifek/hite Co, 390 U.S. 228, 233 (196&yhe FCA
reaches “all fraudulent attenspib cause the Government to pay out sums of nigngys. ex rel.
Cafassov. Gen. Dynamics C4 Sys., In637 F.3d 1047, 1056 (9th Cir. 201(X)T] o commit
conduct actionable under the FCA, one must, in some way, falsely assert entitewiatain or
retain government money or propéjty
Under the FCA, the term “claim”:
(A) means any request or demand, whether uandentract or otherwise, for money
or property and whether or not the United States has title to the money or property,
that-
(i) is presented to an officer, employee, or agent of the United States; or
(if) is made to a contractor, grantee, or other recipient, if the money or
property is to be spent or used on the Government’s behalf or to advance a

Government program or interest, and if the United States Goverament

(I) provides or has provided any portion of the money or property
requested or demaed; or

(1) will reimburse such contractor, grantee, or other recipient for
any portion of the money or property which is requested or
demandedand

(B) does not include requests or demands for money or property that the
Government has paid to an indiua as compensation for Federal employment

31 U.S.C. § 372®)(2). As interpreted by the Supreme Couftlaim’ now includes direct
requests to the Government for payment as well atrgsement requests made to the recipients
of federal funds under federal benefits progrdmisniversal Health Servsinc, 136 S. Ct. at
1996(citing 31 U.S.C§ 3729(b)(2)(A).

In 1968, Congress added subsection (h), oftéarred to as the “whistleblower” provision,

to the FCA in order to ensure that individuals wheestigate andeport their employers’
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violations of the FCA will not face adverse employment consequerieasslow v. Chicago Mfg.
Ctr., Inc, 384 F.3d 469, 479 (7th Cir. 2008eal v. Honeywell, Inc191 F.3d 827, 829 (7th Cir.
1999) To succeed on a claim for retaliation @ndhisprovision a plaintiff is required to prove
three elements: (1) that he acted in furtherance of an FCA enforcement action esgagged in
conduct protected by the statuf2) that his employer had knowledge that he was engaged in such
protectedconduct;and (3) that his discharge was motivated, at least in part, by the protected
conduct. Fanslow 384 F.3cat 4.

By its terms, the whistleblowgarovisionestablishes twoategories of protected mduct,
as it prohibits retaliation based dawful acts done...in furtherance of an action under this section
or other efforts to stop 1 or more violations of this s@mtar.” 31 U.S.C. § 3730(h)({emphasis
added) See alsdalasa v. ITT Educ. Servs., In690 F.3d 844, 847 (7th Cir. 201¢Section
3730(h)(1) protects two categories of conduct

The firsttype of protected conduetacts “in furtherancef’” an FCA action-encompasses
conduct that puts an employéoh notie of potential [FCA] litigatiori” Id. (quding Brandon v.
Anesthesia & Pain Mgmt. Assoc277 F.3d 936, &(7th Cir. 2002)alterations in origina)) The
Sewenth Circuif consistent with other circuitsisesa two-part inquiry to determine whether
particular conduct was “in furtherance of” an FCA action and therefore protectedtba statute.
Fanslow 384 F.3d at 4801In order for conduct to be considered protected, it must be shown that
“(1) the employee in good faith believes, and (2) a reasonable employee in ther samiar
circumstances might believe, that the employer is committing fraud against tmergexe” Id.
(quotingMoore v. Cal. Inst. of Tech. Jet Propulsion L&¥5 F.3d 838, 845 (9th Cir. 2002)

The precisscopeof the second category pfotected conduct “ether efforts to stp” one

or more FCA vitations—is less clear. However, ‘iplainly encompasses more than just activities
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undertaken in furtherance of a False Claims Act lawsditiith v. Clark/Smoot/RusselB6 F.3d
424, 434 (4th Cir. 2015giting 31 U.S.C. 8§ 3730(f)see alsdJ.S. ex rel. Grenadyor v. Ukrainian
Vill. Pharmacy, Inc 772 F.3d 1102, 1108 (7th Cir. 2014rhis includes things “such as reporting
suspected misconduct to internal supervisorsalasa 690 F.3d at 8448.

Mr. McCrary asserts that the comments he wrote on his timesheet and the enastst
he made to county officials at both meetings he attended constitute protected gotidndhe

first category? [Filing No. 13 at 78.] Both parties agree that the appropriatandardfor

determining whether conduct gotected under that gory is the twepart testarticulatedin

Fanslow [Filing No. 13 at 8Filing No. 14 at 4 Mr. McCrary argueshat he satisfied both parts

of this test because he has alleged thdidieved in good faith, and a reasonable employee in
similar circumstances would likewise believe, that the Knox County Highwawrieent was

misusing public funds and thereby engagn fraud against the governmenEiljng No. 13 at 7

9]
The FCAs retaliation provisions broader tharDefendants assert, asclaim under the
provision does not requiridnat a false or fraudulent clainactuallybe submitted to the federal
government directly.SeeHalasg 690 F.3d at 8448. However, the Act inarrowerthan Mr.
McCrary asserts, because a false or fraudulent claim must be made to styme ermter for the
Act to apply. In U.S. ex rel. Yesudian v. Howard Universit$3 F.3d 731, 738 (D.C. Cir. 1998)

the Dstrict of Columbi&Circuit first established the propasit that, under circumstances in which

an entity receives a majority of its funding from the federal government, it foégtrue that &

2 In his response brief, Mr. McCrary quotes a prior version of the FCA that does not imsude t
second category of piected conduct, and does not discuss or rely upon this category in arguing
that he has adequately alleged an FCA retaliation claim.
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claim to a grantee is effectively a claim to the United Statesl therefore the FCA will apply
when a false claim is made to that entity

Consistent with this proposition, the text of the stattgs amendesluch that the definition
of “claim” now explicitly includes demandsr payment or reimbursement mattegranteeof
federal monewho use that money for federal purposes or will ask for payment or reimbursement
from the federal governmeng1 U.S.C. § 372®)(2)(A)(ii); see alsoUnited States ex rel. Garbe
v. Kmart Corp, 2016 WL 3031099, *4 (7th Cir. 201@explaining that while the FCA does not
require presentation of a claim to the federal governme@Aiability attachesd any false claim
to any entity— public or private— implementing a government program or a program using
government fund$. Ultimately, in order for the FCA to apply false claim must be made
contemplatedwhether it be to the federal government directly or to an entity that wilthmay
claim with federal funds.

There are three key flaws with the allegations Mr. McCrary setis fo support his FCA
retaliation claim: (1) he has not adequatalgged the involvement of the federal government or
a grantee therep{2) he has not alleged thatlaim has been made or ever voé# made; and (3)
the type of fraud Mr. McCrary alleg is not the type addressed by the FCA.

1. Inadequate Allegations Regarding Involvement of Federal Funds

Mr. McCrary acknowledges than FCA retaliation claim must involve the misuse of

federal funds. $eeFiling No. 13 at 7 (Mr. McCrary citinyesudiarfor the proposition that “[a]ny

proof of misuse of federal funds or even ‘possible misuse of federal funds’ @eniffo support

3 1t is not required that the false claim actually be transmitted to the federal gonemmike
grantee, as investigagrconduct leading up to the transmission of the claim can be considered “in
furtherance of” an FCA action and therefore be protected, even if theddasmoultimatelygo
forward See, g., Yesudian153 F.3d at 739-40
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a retaliation claim under the False Claims Acthfeed, the FCA is clear that claims to grantees
or recipients of federal funding only fall within the purview of the statute if féfiends are “to
be spent or used on the Government’'s behalf or to advance a Government program it interes
and the federal government “provides or has provided any portion of the moneypertyp
requested or demanded; or...will reimburse [the recipient] for any portion of the imom@perty
which is requested or demande®1 U.S.C. § 3729(b)(2)(A)(ii)

Mr. McCrary has alleged that Knox County receives some federal fundesiling No.
1 at 4 (alleging that “Knox County receives Federal fundsamds from the State of Indiana that
are specifically designated and dedicated for use by the Knox County Higlepaytment. This
includes Federal and Indiana funds for road repair, road construction, bridge bejoge
construction and purchase of equipment and materials by the Knox County Highway
Department”)] As discussed above, while it is sufficient to allege that a claim was made to a
grantee that receives a majority of funding from the federal governmesiidian 153 F.3d at
739-4Q Mr. McCraryhas not alleged that a noaty of the County’s funding comes from the
federal government, that the funds are used by the County to advance a federahgowver
program or interest, or that the federal government will be responsible fogmayiaimbursing
any portion of the costs associated with the allegedly fraudulent grading job.gHésalkegation
that Knox County receives some federal funding is not enough to bring his retaliatonvathin
the purview of the FCA.

2. No Allegation That a “Claim” Was Made

Mr. McCrary’'s FCAretaliation claim also falls short because an FCA retaliation claim

must involvethe potential or actual filing @ “claim,” and he has not alleged that any such claim

was made or will be made. Mr. McCraglies upor¥esudianalong with two other cas,Boone
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v. MountainMade Foundatigor64 F.Supp.3d 216 (D.D.C. 2014hd Kuhn v. LaPorte County
Comprehensive Mental Health Qe 2008 WL 4099883 (N.D. Ind. 20Q8n support of his
assertion that[a]ny proof of misuse of federal funds or even ‘possible misuse of federal funds’ is

sufficient to support a retaliation claim under the False Claims Agtififf No. 13 at J. Not only

are none of tbse cases binding on this Court, but Mr. McCrary’s reliance on them is misplaced
because they do not establish the proposition asserted.

In Boone the defendant employer was an organization that received a majority of its
funding from federal grants through the Small Business Administraidnt-. Supp. 3d at 220
The plaintiff employees were allegedly fired or demoted because they hatedepwm the
organization’s board of directors their beliefs that another employee wasg hexsi employer
issued debit card for personal expenditures. The court, relying orYesudianfound that the
plaintiffs had engaged in protected activity under the2®@9 version of section 3730(h) because
the “Plaintiffs’ personal knowledge that the substantial majority of [the argamin’'s] funding
came from federal grants, coupled with [the plaintitfokkeepers specific assertion to the
[board] that she was covering the improper use of SBA funds is sufficient to densotisttat
Plaintiffs’ investigation reasonably could have led to a FCA actidm.’at 231

Mr. McCrary interprets this langga to mean that any misuse of government funds is
sufficient to establish a retaliation claim under the FCA. However, Mr.rétgGgnore what
was a critical factor ifBBoone(as well as inYesudiah — that the misconduct being investigated,
while indeed involving the misuse of funds, also involved the false cléamthe federal
governmenassociated with the misuséthose fundsin fact, theBoonecourt, quotingresudian
notedthat “[t]o be covered by the False Claims Act, the plaintiff's investigatiost concern ‘false

or fraudulent’ claims,id. at 226 (quotingYesudian153 F.3d at 740
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Ultimately, theBoonecourt found that the plaintiffs’ conduct was protecbedause the
facts gave riseot a reasonable possibility that thartionscould have led to the discovery of
evidence of “resubmission of a claim from [the defendant employer] to the fedeesthgent,”
and accordinglyan FCA action.Boone 64 F. Supp. 3d at 2381. TheBoonecourt’s use of the
word “resubmission” is instructivethe plaintiffs’ conduct was protected under the whistleblower
provision because they were reporting to their superiors false claims for ayratewere made
to the defendant compwriin the form of fraudulent debit card charg#sat could have resulted
in false claims for payment or relmrsementifl the form of false financial records submitted as
a part of the grant approval or renewal prorestirn being made to the federal government. The
Yesudiarcourt reached a similar conclusion for the same reas®esY esudian153 F.3d at 73-

41,

Kuhnis even less helpful to Mr. McCrary. That case involved the alteration of medical
billing documents that were to be submittethe U.S. Department of Health and Human Services
for Medicaid reimbursemenf008 WL 409988at*1. Again, this s precisely the type of conduct
—false or frauduleinclaims for payment made to the United St&iesernment -that the FCA is
designed to punish and prevent. As illustrated by these cases, an allegation of sucth @oatiu
least a set of facts that creates a reasonable probability that an FCA actioensigis necessary
to sustain a claim under the whistleblower provision of the FCA.

Here, Mr. McCrary alleges only that Knox County receives some federal fundbeg [
Filing No. 1 at 4.] He does not allege that Knox County would or did sw#mytype of claim to
the federal government for reimbursement relating to grading the rossbat iFor example, he
does not allege that Defendants were preparing, or causing someone to prejgafieafadial or

other records that would be submitted toféderal government. Again, merely alleging that Knox
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County receives some federal fundigithout tying that funding to grading the county road and
a subsequent claimis insufficient to allege retaliation under the FCA.
3. Inadequate Allegations Regarding the Type of Fraud Alleged

Finally, Mr. McCrary’'s FCA retaliation claim fails because he does not allegg/pe of
fraud covered by the FCAThe FCA attaches liability for specific acts of fraud; it does not seek
to punish fraud in a general sen&eMcNinch 356 U.S. at 59¢the FCA “was not designed to
reach every kind of fraud practiced on the Government”). Accordingly, in order for ¢daadhec
within the scope of the FCA, it must involve fraud as defined by the Act and the retasanaw
—namely, a false or fraudulent claim. It follows, then, that the basis ofl@atietaclaim under
the Act must be westigation or reports of this same type of conduct.

It may wellbe true that the misconduct Mr. McCrafeges-that is, the misuse &fnox

County funds in the grading of a private rod#iling No. 13 at 79] — fits some definition of

“fraud,” or is otherwise unlawful. Howevedhat does not mean that Mr. McCrary is entitled to a
remedy under the FCA whistleblower provision. As discussed ablov®|cCrary does not allege
that afalse claim for payment or reimbursement was ever made to the federal goveontoeat
grantee thereof. In fadte does not assert thatadse claim wasr would bemade to anyederal
entity at all. The Complaint does not suggest that any of the Dafgsdnadedirect requests to
the Government for payment,” or that they maa@mbursement requeststo. the recipients of
federal funds under federal benefits programSéeUniversal Health Servsinc., 136 S. Ct. at
1996 Instead, Mr. McCrary merely alleges tKatox County receives some federal funding, that
his supervisor asked hifat the direction of Commissioneélolschej to use county resources to
grade a private road, and that he was terminated because he expressed his objduiotasio t

on his timecard and in meetings with county officials.
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Additionally, Mr. McCrary himself alleges that he was “fired fanvestigating an act of

fraud against the Knox County governmentFilihg No. 1 at 4 In making this allegation, he

frames the misconduct he was allegedly terminated for repartings fraudagainst the federal
government -which is the focus of the FCA but as another type of fraumbainst a local
government Thus,Mr. McCrary’s allegations regarding illegal conduct of the Defendants are
outside the purview of the FCA, agréaliation based on those allegatidns.

Because Mr. McCrary does not allege any facts in his Complaint that suggess he
terminated as a result of investigating or reporting faldensla the federal government or to a
program operated by a granteelod federal government, his claim under B@A whistleblower
provisionmust be dismisset.

B. 42U.S.C. §1983 Claim

Defendants argue that Mr. McCrarggction 1983 claimhouldbe dismissed because the
First Amendment does not protect a public employgeéesh when he speaks as an employee,

rather than a private citizenEi[ing No. 12 at 1217.] They assert that, und&arcetti v. Ceballos

547 U.S. 410 (2006Mr. McCrary’s speech was made pursuanhiofficial duties as &nox
Countyemployee, and therefohee cannotsustain alaim for retaliation in violation of the First

Amendment. [filing No. 12 at 12-17

4 Mr. McCrary does not argue that his conduct should be considered “other efforts to stG#& an F
violation because he does not cite the versiothefstatute containing that language. While the
Court will not address a theory not raised by the parties, it nonetheless notes. thiaQvary’'s
conduct is not protected under the second category for the same reason it is notdpuotiate
the first—he has not alleged that there was a false or fraudulent claim to the federafrgtern

® This result is consistent withprevious cas@ this District addressing the same iss8eg3oyd

v. Keystone Const2015 WL 4427630, *3 (S.D. Ind. 2016Boyd simply does not allege that she
took any action to report or try to stop any false claims for payment from thralfgdgeernment;
accordingly, Boyd has failed to state a claim for retaliatory discharge timeldederal False
Claims Act”).
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In response, Mr. McCrary contends thatvires speakings a private citizen on a matter of

public concern. Hiling No. 13 at 911.] He argues that undéane v. Franks134 S. Ct. 2369

(2014) the most important consideration is that he was speaking out against puhiptioarra
significant mater of pullic concern, and that he is therefore entitled to First Amendment

protection. [Filing No. 13 at 911] Moreover, he asserts that Knox County violated his

constitutional rights becaugtecannot show a justifiable reason for terminating him based on his

comments [Filing No. 13 at 9-1]

On reply,Defendants maintain that whether Mr. McCrary was speaking in his tapaci
a public employee or as a citizen is the “threshold determination” the Court mustinmake

evaluating the sufficiency of a First Amendment claiffiiling No. 14 at 79.] They asse that

Lane does notalter or eliminate this threshold requirement, and because Mr. McCrary did not
allege sufficient facts to show that he was speaking as a private citizerdaimsntust be

dismissed [Filing No. 14 at 79.] Defendants further argue that an employee’s personal grievance,

even if it touches on a matter of public interest, is not constitutionally protectethspgging
No. 14 at §
In both Garcetti andLane the Supreme Court uséide following inquiry to determine
whether a public employee’s speech is entitled to First Amendment protection:
The first[step]requires determining whether the doyee spokes a citizeron a
matter of public concern. If the answer is no, the employee has no First Amendment
cause of aatin based on his or her employer’s reaction to the speech. If the answer
is yes, then the possibility of a First Amendment clainseast The question
becomes whether the relevant government entity had an adequate jisstificat
treating the employee differently from any other member of the generat.publi
Lane 134 S. Ct. at 2378yuoting Garcetti 547 U.S. at 48) (emphasis added)The Seventh

Circuit has also instructed th¥f] or a public employee’s speech to be protected under the First

Amendment, the employee must show that (1) he made the speech as a private 3jitthen, (
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speech addressed a mattepwalblic concern, and (3) his interest in expressing that speech was not
outweighed by the state’s interests as an employeramoting effective and efficient public
service.”Swetlik v. Crawford738 F.3d 818, 825 (7th Cir. 201{ternal quotationand citation
omitted). “The determination of whether speech is constitutionally proteceylisstion of law.”
Kubiak v. City of Chicaga810 F.3d 476, 481 (7th Cir. 2016)

The threshold issue with respect to this inquiry is whetherpgbech was made by the
employee in his capacity as a private citizen or as a public employedlos v. StevensS60 F3d
705, 71112 (7th Cir. 2009)" Garcettirequires a threshold determination regarding whether the
public employee spoke in his capacity as a private citizen or as an enipl@yegion omitted)

In Garcetti the Supreme Court held that “when publicpémgees make statements pursuant to
their official duties, the employees are not speaking as citizens for Riestdnent purposes, and
the Constitution does not insulate their communications from employer discipbd€.’U.S. at
421. This is true regardless of the content of the spe8plegla v. Hull 481 F.3d 961, 965 (7th
Cir. 2007)(citing Garceti, 547 U.S. at 419-)3

“Determining the official duties of a public employee requires a practicairjniepio what
duties the employee is expected to perform, and is not limited to the formal wiptes.”
Houskins v. Sheahab49 F.3d 480, 490 (7th Cir. 2008%ee alsd>arcett, 547 U.S. at 4225
(“Formal job descriptions often bear little resemblance to the duties an empliyadyais
expected to perform, and the listing of a given task in an employee’s written joipti@sas
neither necessary nor sufficient to demonstrate that conducting the task is atbgope of the
employee’s professional duties for First Amendment purposes”). Courts takistd’ practical
view of the facts alleged in the cphaint, looking tothe employees level of responsibility and

the context in which the statements were madeétarian v. McDonald617 F.3d 931, 937 (7th
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Cir. 2010) Moreover,“the mere fact that a citizen’s speech concerns information acquired by
virtue of his public employment does not transform that speech into emplogtber than citize

— speech. The critical question undgarceti is whether the speech at issue is itself ordinarily
within the scope of an employee’s duties, not whether it merely concerns these digtne 134

S. Ctat 2379

Courts need only “inquire into the content of the speech to ascertain whether pgdouc
on a matter of public concern” if the speaker was speaking as a private diizeren v. Gregory
541 F.3d 769, 773 (7th Cir. 200@ternal quotations and citatioomitted). An individual speaks
on a matter of public conaeif the speech “can be fairly considered as relating to any matter of
political, social, or other concern to the community, or when it is a subjectitiiag news
interest; that is, a subject of general interest and of value and concern to thé pudote 134
S.Ct.at 2380(quotingSnyder v. Phelp$62 U.S. 443, 453 (20D)1(internal quotations omitted)
“The inquiry turns on the ‘content, form, and contexitthe speech. Lane 134 S. Ctat 2380
(quotingConnick v. Myers461 U.S. 138, 147-48 (1993)

Once it has been determined that the speech in question was made by an em#&iyee spe
as a citizen on a matter of public concern, the balancing test establishiedeanng v. Board of
Education of Township High School District 205, Will Coutitinois, 391 U.S. 563 (1968)s
used to determine “whether the government had adequate justification for treating the
employee differently fsm any other member of the public’ based on the governseetds as
an employer.”Lane 134 S. Ct. at 238(quoting Garcetti 547 U.S. at 418 To this end, the court
mustweigh “the interests of the [public employee], as a citizamgommenting upon matters of

public concern and the interest of the State, as an employer, in promoting the gffafi¢gine
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public services it performs through its employéesang 134 S. Ct. at 237{uotingPickering
391 U.S. at 56B(alterations in originaj)see alsoSwetlik 738 F.3d at 825

The speech at issue in Mr. McCrary’s case en@asgghewritten notes on his timesheet
as well as oral remarks made during two meetings edatinty officials The first question the
Court must address is whetitbe Complaint alleges facts to indicate tthas speech was made
by Mr. McCrary in hs apacity as a private citizen,amn other words, whethdris statements were
made pursuant tais official duties.The Complaint states th&tr. McCrary’s job title was

“Operator,” [Filing No. 1 at P and that his “ordinary job responsibilities involved road

construction work,” [filing No. 1 at 9. Mr. McCrary asserts his briefthat his speech was “far

outside [hisordinary job dutie$,which included driving a truck but ninalfing] written reports
or appeding] on behalf of the Knox County Highway Department at meetings of the Knox County

Commissioners.” filing No. 13 at 1(

Mr. McCrary seems talisregardthe meaning of speech “pursuant to official duties” as
defined byGarcettiand subsequent cases. This analysis is not dependent on the particular content
of an individual’s official job description, nor is a job description dispositiveuskins 549 F.3d
at 490 Accordingly, the fact that he, as an “Operator,” generally drove a truckexfmmped
“road construction work” does nadmplete the analysisThe question is whether the spleéself
—in this case, the comments on his timesheetlandral remarks at the meetingwere made by
Mr. McCrary as a part of his official duties while he was carrying out those duties.

With respect to the written comments on the timesheet, it is clear that Mr. McCrary’s
speech was made pursuant to his official duties. In the Complaint, Mr. McCfary t@ the
document he filled out as “a Knox County Highway Department time sheet” ansl thiate¢he

comments he wrote were part of “a descriptionjtioé] grading work that he was instructed to
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perform.” [Filing No. 1 at 2] The fact that filling out a timesheet is not part of “road construction

work” does not mean that it was not part of Mr. McCrary’s official job dutf@s.the contrary,
the facts as allegedincluding that he filled out this document at the end of his work-dayggest
that completing a time sheet is something that Mr. McCrary was expectecsopdat of his job
duties. As a practical matter, employess many jobsare expected to complete timesheets or
otherwise record their hours worked for administrative and payroll purposes.

It is unclear from the Complaint whether Mr. McCrary was required on the ta@eth
write notesdescribing the work he completed any given daygr whether he decided to add that
information to the timesheet even though it was not a requirermiéet.use of the term “written
report” to refer to his comments suggests thanttes he wrotenayconstitute something separate
from the generahformation he provided on tlienesheet.However, eve if that is the cas¢he
noteswere nonetheless written in tleeurse of his official duties specifcally, filling out a
timesheet- for what apears to be an official purposadentifying the work he had completed
that dayin his capacityas a Knox County Highway Department employ@dus, Mr. McCrary
was speaking in his capacity as a public employee while engaging in this.speech

The remarks made at the meetings were also made pursuant to Mr. McGfcias
duties. During those meefigs, Mr. McCrary was speaking exclusively to Knox County employees
about matters of Knox County business, specifically the comments written oneshéet
regarding workhe performed as a county employee, with county resoufdesMcCrary does
not allegethat he voluntarily attended these meetings in order to express his views, but instea
states that he was “summoned” togd meetings- implying that he was required to atterdo

discuss his work, his timecard comments, and the future of his employraginty [No. 1 at 23.]

20


https://ecf.insd.uscourts.gov/doc1/07315261151?page=2
https://ecf.insd.uscourts.gov/doc1/07315261151?page=2

Accordingly, the facts as alleged in the Complaint establish that he wadsngpaa a public
employee, not as a private citizen, at these meetings.

Although he fact that Mr. McCrary was speaking as a public employee and not as a private
citizen is dispositive, the Court also notes that his speech did not involve a matteriof publ
concern, and therefore wouddsobe deprived of First Amendment protectiontbatground. A
grievance filedo further a purely private interest does not constitute protected speeclHf,teeen i
topic is potentially of interest to the publiBeeBivens v. Trentt91 F.3d 555, 561 (7th Cir. 2010)
(“[1]f the speech concerns a subject of public interest, but the expression addrelysése
personal effect upon the employee, then as a matter ah&agpeech is not of public concern”
(emphasis omitted)quotingMarshall v. Porter County Plan Comm’82 F.3d 1215, 1219 (7th
Cir. 1994); see alsoGarcetti 547 U.S. 42(("* Underlying our cases has been the premise that
while the Frst Amendment invests public employees with certain rights, it does not empewer th
to ‘constitdionalize the employee grievanie(quoting Connick 461 U.S. at 194 While
exposing the misappropriation of public resourcegeiserallya subject of public interest, the
content, form, and context of Mr. McCraryssatements do not suggest that he was motivated to
bring this issue to the public’s attention or that anyone outside of the Knox County Highway
Departmentvas ever made aware of the alleged problem. Specifically, Mr. McCrary made his
statements completely internally within the Highway Department and hendtagege any facts
in the Complaint to suggest he was motivated by concern for the public goodhathamtersonal
desire to avoid being disciplined for grading a roadhbkatllegeshe county should not have been
working on.

Accordingly, Mr. McCrary has not asserted a plausible claim for relief wgbeact to

retaliation based on his timesheet comments or his meeting rebeadisse théactsset forthin
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his Complaintdo not allegehat he was speaking as a citizen on a matter of public conklesn
First Amendment retaliation claim under Section 1983 rineseforebe dismissed.

C. Indiana FCA Claim and Tortious Interference with a Contractual Relationship
Claim

Because the Court is dismissing Mr. McCrary’'s FCA and Section 1983 claims, Mr
McCrary’'s aly remaining claims are those brought under Indiana state law. Accordimgly, t
Court must determine whether to exercise its discretion to retain jurisdiction oger dlaims
pursuant t&8 U.S.C. § 1367(a)

The district court ultimately has discretion whether to exercise supplemeigdidtion
over a plaintiff's state law claimsCarlsbad Tech., Inc. v. HIF BIO, In&56U.S. 635 (2009)28
U.S.C. § 1367(c[“The district courts may decline to exercise sup@etaljurisdiction over a
claim...if...the district court has dismissed all claims over Whichas oiginal jurisdiction..?).
When deciding whether to exercise supplemental jurisdiction, “a federal sloowtd consider
and weigh in each case, and at every stage of the litigation, the values of juthciaing,
convenience, fairness, and comityCity of Chicago v. Int’'l Coll. of Surgeons22 U.S. 156, 173
(1997) (quotingCarnegieMellon Univ. v. Cohill 484 U.S. 343, 350 n.7 (1998)“In the usual
case in which all federal claims are dismissed before trial, the balarteeseffactors will point
to declining to exercise jurisdiction over any remaining pendentlstatelaims. Hence the
general rule is that, when all federal claims are dismissed before trial, tiet disurt should
relinquish jurisdiction over pendentagelaw claims rather than resolving them on the merits.”
Wright v. Associated Ins. Companies Ji2Q F.3d 1244, 1251 (7th Cir. 1994)

This litigation is in the early stages. Defendants have not yet even ansiweeadidgations
of Mr. McCrary’s Complaint, and no discovery has taken place. Accordingly, the Couudssc

that all four factors- economy, convenience, fairness, and cormisyrongly weigh in favor of it
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relinquishing supplemental jurisdiction over Mr. McCrary’s state law damddismissing those

claims without prejudice

V.
CONCLUSION

For the reasons detailed herein, theurt GRANTS Defendants’Motion to Dismiss
[Filing No. 11] Mr. McCrary’sFCA and8 1983claims areDISMISSED WITH PREJUDICE

and his state law claims, over which the Court has declined to exercise suppl@miedietion,

areDISMISSED WITHOUT PREJUDICE. Final judgment shall enter accordingly.

Date: August 4, 201 Qﬂﬁvﬁfw\lo‘@"“-@‘ ’&;ﬁe’\;

Hon. Jane Magnus-Stinson, Judge
United States District Court

Southern District of Indiana
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