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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

AMAR GILMORE, )

Plaintiff, g
V. g No. 2:16€v-00209dMSMJID
DAVID DECKER, et al. g

Defendants. g

Order Following Bench Trial on Federal Tort Claims Act Claim

Plaintiff Amar Gilmorebrought this action regarding medical treatment he received while
he was a federal inmate at fhederal Correctional Institutian Terre Haute, Indian@FCI Terre
Haute”). He brought Eighth Amendmedgliberate indifferencelaimsvia Bivens v. Six Unknown
Named Agenis403 U.S. 388 (1971), against the thhedividual Defendants-Registered Nurse
David Decker(“RN Decker”), Registered Nurs&arahWalters (“RN Walters”), and Physician
Assistant Genevieve Dauglerty (“PA Daugherty”}—all of whom were medical providers
employed by the Bureau of Prisons (“BOP”) during the relevant pavindsilmore also brought
anegligenceclaim against Defendant United States of Ameuicder the Federal Tort Claims Act
(“FTCA”). For both claims, Mr. Gilmore maintains that Defendants provided him deficient
medical care.

The Court held a thregay simultaneous jury and bench trMk. Gilmore’sBivensclaims
weredecided by the juryThejury found for all three Individual Defendahtonstitutional claims

Mr. Gilmore’s FTCA claim however, must be decided by the Co8ee28 U.S.C. § 2402n

! Physician Assistaribaugherty’sname is now PA Muscatel. The Court uses the former name
throughout because that is the name the parties use and the name that appears itdhe medi
records.
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deciding the FTCA claim, the Court considers the evidence submitted to the jury aslweled
additional evidence that was presented outside the jury’s presence.

Federal Rule of Civil Procedure 52(a) requires the Court to separately sist fdings
of fact and conclusions of law and allows the Court to do so “in an opinion or a memorandum of
decision.”Thefollowing are the Court’s findings of fact and conclusions of law required by Rule
52(a).To the extent that any findings of fact are more properly construed as conclusiaws of
or vice versa, they should be construed as such.

l.
Findings of Fact

A. Mr. Gilmore’s Medical History and Treatment Prior to Mid -January 2015

Mr. Gilmore was an inmate at FCI Terre Haute from October 24, 2007 through November
13, 2015. During this time, he was under the care of BOP medical staff.

Mr. Gilmore’shad two previous pulmonary embolisms, whatkblood clot that travel to
the lungs ad can be fatalBecauseof his pulmonaryembolisms Mr. Gilmore was placedon
Coumadin—also known as warfarirwhile in BOP custody. Coumadin & anticoagulation
medicationdesignedo reducethe risk of blood clots.

A patient’'sbloodis testedo determindf the dosage of Coumadmeffective Thattestis
known asan InternationalRatio (“INR”) test.A patient’sINR is usuallytestedmonthly or less
oftenif the dosages determinedto be in a therapeutic range. Aatienttaking Coumadirto
preventpulmonaryembolismsis consideredn atherapeuticdose of Coumadiif the patient’s
INR is betweer? and3. WhenapatienthasanINR thatis nottherapeutie-thatis, lower than2 or
higherthan3—thepatientis testedmorefrequenly andhis Coumadin dosageadjusteduntil the
patient’sINR becomesherapeuticWhenapatient’sINR is too high hidblood istoo thin,andthe

patientis atrisk of bleeding\Whenapatient’sINR is too low his bloods too thick,andthepatient



is atrisk of developing a bloodlot.

Throughout 2014Mr. Gilmore’sINR fluctuated sometimedoo highand sometimes$oo
low. BecausévIr. Gilmore’sINR wasoftenoutside of the therapeutiange, the BOP medical staff
testedMr. Gilmore’s INR more frequently than once per monBometimeghetestsweredone
daily, once aweek, or every two weeks.After testing Gilmore’s INR, the BOP adjustedVr.
Gilmore’sCoumadin dosag®e getMr. Gilmore’sINR in thetherapeuticange.

Mr. Gilmore could generally“self-carry” his medicationsjncluding his Coumadin. That
meantthat Mr. Gilmore was given themedicationbottles,and he wasresponsibldor taking the
medicationsas prescribedHowever,when Mr. Gilmore’s INR begarfluctuating BOP medical
staff suspectedir. Gilmore was not taking his Coumadias prescribedDue to these concerns,
BOP staff would occasionallyplacee Mr. Gilmore on“pill line” meaninghe could notarry his
prescriptiorbottles butwasinsteadequired tayeteachdose of hisnedicationfrom BOPmedical
personnel.

The parties dispute whether Mr. Gilmore consistently took his Coumadin as presitribe
appears that at certain times Mr. Gilmore did not take his Courcadsistently at other times
he did, and abther times—such as most of his time in the SHJanuary and February 2015,
discussed below-he was not provided his Coumadin by the BOP meditdl As to the latter
period,which is when the events giving rise to this action occuBB&R medical sthwas the
cause of Mr. Gilmore’s nenomplianceand they knew he did not have access to his medication
Moreover, whether or not Mr. Gilmore was compliant with his Coumadin during any given period,
Mr. Gilmore’s Coumadin compliance or lack thereof would not and did not alter any oOtRe B

medical staff’'s medical decisioasd did not cause the harm at issue here.



B. Mr. Gilmore’s Health and Treatment Beginning Mid-January 2015

Mr. Gilmore was under the care of a AIBOP cardiologist, Dr. Thomas Orman, in January
2015. On January 12, 2015, Dr. Orman evaluated Mr. Gilmore due to an abnormal stress test and
abnormal electrocardiogra(fEKG”) . Mr. Gilmore had coronary artery disease but could not be
prescribed Aspirin because was on Coumadilr. Orman ordered Mr. Gilmore to return for a
follow-up appointment in three months.

On January14, 2015,Mr. Gilmore’s INR tested2.1. At that time, Mr. Gilmore was
considered therapeut@nda physician orderetb haveMr. Gilmore’s INR re-testedin one
month.

OnJanuary 26, 20184r. Gilmorefelt painin hischestthatstretchedaroundo the center
of his back. He signed upfor sick call and was seen by United States employeePA
DaughertyMr. Gilmorereportedhathischestpainintensifiedwhenhe took aleepbreathandthat
his symptomswere identical to the symptomshe experiencedduring histwo prior pulmonary
embolismsPA Daugherty toolr. Gilmore’svital signswhichwerenormal,conducted a physical
examinationmadeaclinical noteindicatingMr. Gilmoredid notcomplainof shortness dfreath,
dizziness,or palpitations,and noted Mt Gilmore’s history of chronic pulmonaryembolisms.
PA Daughertyadministeredan EKG to rule out a heart attackyhich read as abnormal but
unchangedfrom his prior abnormalEKG. She also noted that Mr. Gilmore had a follapy
appointment with Dr. Orman, but made no mentiorheffactthatthe follow-up appointment was
not for three monthd?A Daughertyperformedno othertestingto determine therigin of Mr.
Gilmore’s chestpain, andshe provided hinwith no treatmentfor his pain. PA Daughertysent

Mr. Gilmoreto hiscell and told himto alertstaffif his symptomshangedr worsened.



On January27, 2015 Mr. Gilmore was moved from his regular housing unitto the
SpecialHousingUnit (“SHU”). Mr. Gilmore hadtakenhis Coumadin before being movtathe
SHU, but hewasnot allowed tdakehis medicationsor his other propertyith himto the SHU.

Around 4:00a.m.onJanuary28, 2015Mr. Gilmore woke upwith intensechestpain and
signed ugor anothesickcall. Hewasseerby UnitedStateemployee RN Deckeat approximately
6:09a.m.Mr. Gilmore told RN Decke thathe hadchestpainradiatinginto his backfor thelast
two hoursandthathehadbeenhavingsimilar painfor threedays.Mr. Gilmoretold RN Decker
the painwasthe samehe experiencedvith his priorpulmonaryembolisms RN Deckerchecked
Mr. Gilmore’svital signsand notedslightly diminishedbreathsounds in the righower lobeof
Mr. Gilmore’s lungs. RN Decker also performed a physical exaRN Decker calledPA
Daugherty—thé>A oncall—and reportd Mr. Gilmore’scomplaintsPA Daughertywhohadsee
Mr. Gilmore 36 hoursearlierfor thesamechestpain that had now worsenedMr. Gilmore had
followed herinstruction to notify medical if his condition worsenédt when he did so, the only
treatment he received waBA Daugherty’sorder fora threeday prescription of TylenolPA
Daughertyorderednofurther testingo determinghe originof thepain. RNDeckerprovided the
Tylenol to Mr.Gilmore and repeated the direction thir. Gilmore to contactmedicalstaff if his
conditions worsenedRN Decker sert Mr. Gilmore backto his cell with no further testingor
treatment.

Mr. Gilmore’s pain continuedto intensify throughout the dgybu BOP medicalstaff
informed thecorrectionalofficersthat they had already seen Mr. Gilmore tthay, so he was not
taken to medical agaiduring the day That eveningat approximately 5:30 p.mUnited States
employeeRN Heiserstopped byr. Gilmore’s cellin the SHU. Shemadeanadministrativenote

indicating that Mr. Gilmore was complainingto correctionalofficers about hisdeteriorating



health,including severechestpain. RN Heiser’'snoteindicatedshetold the RN coming on duty,
RN Walters aboutMr. Gilmore’s complaints.RN Heiserperformedno testingand providedo
treatmento Mr. Gilmore?

Mr. Gilmore continued to complain of severe chest pathrequested to see medistiff.
At 8:36 p.mthat night United StatesemployeeRN Walterswentto the SHU to see Mr.Gilmore
becauséhe continuedo bang on higell dooraskingfor medicalattention. RN Walters saw Mr.
Gilmore sitting on his cell floor leaning against the wall. Mr. Gilmore stated to RN i&/altes
a blood clot. It's the worst pain. | know what | have. | need some hepihWalters evaluated
Mr. Gilmore in the SHU medical roorBhetook Mr. Gilmore’svital signs Although theywere
still within the normal range, they were worsenifiN Walter'sknew that Mr.Gilmorehadbeen
complaining ofseverechestpain for four days Mr. Gilmore denied missing any doses of
Coumadin,becausenis Coumadinwasto betakenlaterthatevening RN WaltersnotedthatMr.
Gilmore’s “recent INR wastherapeutichut shedid not note thedate of the INR test or how
long Mr. GImore had beenin the therapeuticange

RN Walters instructed Mr. Gilmore to continue taking his Tylenol, at which point Mr.
Gilmore became irritated, informing RN Walters that the Tylenol is “worthlésat’he needed
something effective for his pain, and that the lack of treatment was gofhij him.” Like the
medical providers who had previously seen Glitmore,RN Waltergold Mr. Gilmoreto rest ail
repeated théollow mantra that Mr. Gilmore should notify BOP medical staff if his condition
worsenedRN Waltersdid not provideMr. Gilmorewith anytreatmentor his painother than the

Tylenol, which was clearly ineffective. Nor did gherformanytestingto determingheorigin of his

2 Beyond the facts set forth herein, the Court does not crediH&Ber's observations in the
administrative note. RN Heiser could have been called to testify but was not.



pain.

Mr. Gilmore’s symptoms continuedand worsened.He requestedsick call on the
morning of January29, 2015,and was seenby RN Decker at approximately 6:17a.m. Mr.
Gilmorecontinuedto complainof severepainin his lungandradiatingto his back and he rated
his pain as a 9 out of 10. He informed RN Decker that the pain had been ongoing for several days
and the Tylenol did not relieve iMr. Gilmore alsotold RN Decker he had not received his
Coumadin the prior nighlRN Deckertook Mr. Gilmore’s vital signs Although they remained
in the normal range, they continued to vesrsRN Decker noted that Mr. Gilmore had “been
assessed multiplemes over thepastthree days” and tha Mr. Gilmore was “requestingbetter
pain control.” RN Decker did no testing and provided notreatment RN Decke told Mr.
Gilmore that he was scheduledo seethe Physician’#\ssistant.

Approximately six hours later, arourk®:30 p.m, Mr. Gilmore was seenagainby PA
Daugherty. Heagainreportedthat his symptomswere the samesymptoms hdiadwith his prior
pulmonary embolism. PA Daugherty noted that Mr. Gilmore had “pleuritic upper
abdominal/diaphragmatic/midback pain and productive cough."Mr. Gilmore continued to
complain of chest pain, even thougA Daugherty’s noteeflects otherwisd®A Daugherty took
Mr. Gilmore’svital signs which were in the normal range albeit some wereeatdp of the normal
range meaning they were worseniAd?A Daughertynotedthat Mr. Gilmores last INR was
therapeutiat 2.1,but shedid not notevhenhis INR waslasttestedor for how long hehadbeen

therapeuticPA Daugherty prescribe®rednisone foMr. Gilmore’s pain and iflammatior—

3 BOP medical staff suggested that at least part of the reason they did not seiichibhe @ the

ER is because his vital signs were within tleenmal range. The Court does not credit this as a
basis tdake nofurther action to treat Mr. Gilmore. When Mr. Gilmore returned to the prison after
his first hospitalization, discussed further below, his vital signs were riatwiite normal range,

yet BOP medical staff simply sent him back to his cell.



which henever received-anda cough suppressant.

PA Daugherty had sea Mr. Gilmore for chest pain on January26, 2015; she had
prescribedhreedays of Tylenofor Mr. Gilmore’s chestpain on January28, 2015; shéat 7:33
a.m.on January9, 2015yeviewedRN Heiser'smedicalencountewith Mr. Gilmore onJanuary
28,2015, whereirMr. Gilmore hadbeencomplaining of pain, banging on his door askingee
medical;and shehad (also at 7:33 a.m. on January29, 2015)reviewedRN Decker’'smedical
encounter notavith Mr. Gilmore at 6:17 a.m.whereMr. Gilmore complainedof severepainin
his lung.PA Daugherty hadll of Mr. Gilmore’s medicalrecordsavailableto her,which showel
Mr. Gilmore hadnotcomplainedof a cough on those priaccasionsYet, she concludedhat
the severechestpain Mr. Gilmore had experiencedor five dayswas causedby a newly
developed coughin the endPA Daugherty provided nmeaningful or appropriateeatmentfor
Mr. Gilmore’s worseningchestand lung pain, nor did she undertake aegtingto determine
the origin ofMr. Gilmore’s chestandlung pain.Rather,shetold him once agairto “follow up
with medical as needed.” PA Daughedid no further testing to determirtbe causeof Mr.
Gilmore’schestpainsbecauseshe knevhewasscheduledo seethecardiologisteventhoughthat
appointmentvasstill threemonthsaway.

PA Daughertyclaimed shdook this course becauddr. Gilmore had no symptoms of a
pulmonary embolisnandthat his diaphragnpain was most likely caused by coughing. But the
Court does notacceptthis explanatioras a crediblebasis for PA Daugherty’s decisions. Mr.
Gilmore complained to her skverechest pair—a possible symptom of a pulmonary emboksm
which he had for multiple days. Moreover, it was not credible that PA Daugherty believed Mr.
Gilmore’s cough, which had just presented that day, was the cause of his sevgraintbat he

had complaining about for multiple day#/hether intentionally or negligently, this was a



medcally negligent conclusion to draw.

Ultimately, after multiple appointments over three days during which Mr. Gilmore
complained otevere pairkRN Decker and PA Daughergrewtired of Mr. Gilmore’s complaints
and constant requests to see medical. Thatspmly did PA Daugherty wrongfully attribute Mr.
Gilmore’s preexisting chest pain to a latksveloped cough, but she @R Decker decided they
were done seeing Mr. Gilmore for these complaints. The consequaites, detailed below,
was that Mr. Gilmore suffered with extreme chest pain caused by aHreatening medical
condition in his cell withouany medicalattention or treatment for eleven days.

C. Mr. Gilmore Suffered for Eleven Days in His Cell Without Medial Treatment

After Mr. Gilmore’s appointment with PA Daugherty on January 29, 2015, dhedti
receive any medical treatment from any BOP employee until Febru2@dy S, Everydaybetween
January28, 2015mndFebruary9, 2015Mr. Gilmoreplaced asick call request form in his cell door
MedicalstaffenteredheSHUeveryday—including RN Decker omanyoccasions—atleastonce
adayto passmedicationsand perfornsick call. Mr. Gilmore’s sick call requestform wastaken
from his cell dooreachday, buthe wasneverexaminedor treatedoy BOP medicalstaff. When
he had the strength to do so, Mr. Gilmore banged on the cell door and yelled out when anyone
would walk by in the hopes of receiving medical attention, but to no avail. Mr. Gilmdizetea
he was on the “no see” kstmeaning that BOP medical stéf&d decided to stop taking him out
of his cell for medical appointments.

BOP medical stafivereaware of Mr. Gilmore’s severe pain and need for metlieatment
during this period but refused to provide any. This caused Mr. Gilmore to suffer seesiEam
without meaningful pain relief or treatment. Additionally, their inacttamised horrific mental

suffering. As the days passed without any BOP employee responding to his cries for help and his



pain increased, Mr. Gilmoreredibly believedhey were ¢aving him in his cell to digHis belief
was not unfoundeds it tookthe intervention of an officer who did not normally work in the
SHU—as discussed belewto finally get Mr. Gilmore appropriate medical attention

Also, during most of this eleveday period, M. Gilmore washot provided his prescription
medications, including his Coumadin. He did not receive his Coumadin immediately aftes he w
transferred to the SHU on January 27, 2015, and he was not permitted to take it with higy. Finall
on Februanb or 6,2015, RNDeckeraskedMVr. Gilmorefor alist of medicationgha Mr. Gilmore
had not receivedsince January27, and Mr. Gilmore provided him with a lisBut RN Decker
continuedo withholdany medical treatment, let alone take Mr. Gilmore from his cell for medical
assessmen®n February7, 2015, MrGilmore was given hisprescribedmedications,ncluding
his Coumadin.By that time, Mr. Gilmorehadgone without his Coumadiior over aweek.Mr.
Gilmoretook Coumadin fothreedays, fromFebruary7, 20150 February9, 2015, buhewasstill
experiencingntensepainin hischest.
D. A Correctional Officer Sees Mr. Gilmore in Severe Distress and He is Sent to thR E

On February9, 2015,0fficer Johnston, a propertyfficer who rarely worked in housing
rangeswentto Mr. Gilmore’scell to tell him thathis property would not be brougtut the SHU
becauséMr. Gilmorewould besentbackto his prior housing unitOfficer Johnson noted thavr.
Gilmorewasuvisibly ill, andhecontactedOfficer Cox,wholatersentEMT AaronNimz to seeMr.
Gilmore.

EMT Nimz evaluatedMr. Gilmore and found himto be seriouslyill and extremely
we&k. Mr. Gilmore told EMT Nimz that the pain was making it difficult to bhedr. Gilmore
was in acute respiratory distress, had very low blood pressure,an acceleratecheartrate,

decreasedreath soundsin both lower lobes, and dry oral mucous membrane&EMT Nimz

10



attempted to start an i administefluids but was unsuccessful. EMNimz placedMr. Gilmore
on oxygerandtook Mr. Gilmore’svital signsseverakimesover thecourseof anhourandahalf.

Eventually,United StatesemployeeDr. William Wilson, thefacility Medical Director,authorized
Mr. Gilmoreto be transportetb Union Hospitaemergencyoom(“ER”) to beevaluated toule out
a possible bloodlotin his lungsMr. Gilmorewastakenby ambulance to Union HospitaR.

E. Mr. Gilmore’s Treatment at Union Hospital

Mr. Gilmore was admitted to the Union Hospital ER on February 10, 2015%¢ER, Mr.
Gilmorewasgiven a portablehestx-ray anda dDimertest,whichwas elevatedl heelevatedi-
Dimertestindicatedtha Mr. Gilmorehada bloodclotin hislowerlegs,which iswheremost blood
clots form beforebreakingoff andtravelingto the lungs or other organdr. Gilmorewasgiven
a CT angiogramwhich is consideredhe “gold standardfor diagnosinga pulmonaryembolism.
Mr. Gilmore’s test was inconclusive.The test was read as showing “limited evaluation of
pulmonaryemboli” andnotedthat “small emboli cannobe entirely excluded.”Mr. Gilmore was
thengiven aV/Q scan,anothertestfor pulmonary embolisms. That test was read as “low
probability of pulmonary emboli,” bu&n ultrasounaf Mr. Gilmore’s lower legswasreadas
showing apartial clot in thefemoralvein.

After the foregoing testcritical care consultantDr. LawrenceDultz concludedtha Mr.
Gilmore likely had arecurrencef his thromboembolidiseaseYet medical professionals later
suggestedhat Mr. Gilmore’s condition was caused Agtiphospholipid Syndromewhich is an
autoimmune disease that increases the likelihood of blooddloteately, Mr. Gilmore’streating
physicians could not be certain whandition @ combination of conditions causédk critical
illness because his medical conditions were extremely conmphéx includes a lack of certainty

whether or not he experienced a pulmonarpaimm.
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Mr. Gilmore was in the hospital for 50 days and experienced a range of difficult and painf
health conditionsOn admissionto the hospital Mr. Gilmore was anemic,had an extremely
elevatedINR (of 14, when the therapeuticrangewas 2-3), and had impaired renal function
Mr. Gilmore required immediatetreatmentwith Vitamin K, fresh frozen plasma,and blood
transfusionsMr. Gilmorewastakento the IntensiveCareUnit (“ICU”) and spent much of the 50
days there. During the 50 days, Mr. Gilmoseas placed on a ventilator; he had emergency
dialysis; he had a cathetersurgically insertedinto his femoral vein, and later had a different
cathetersurgically insertedh his jugular veinat one point, he showed no signgehalrecovery
andhewasgiven adeathbedvisit with his family; andhe developedeverediarrhea,abdominal
distention,metabolicacidosis,and Clostridium dificle colitis (“c-diff”), which was causedby
the strongantibioticmedication@administeredluring hishospitalization.

After progressing through these conditions and treatment for thenGikrore’srenal
function improved.and his dialysis was discontinuedMr. Gilmore had the catheter surgically
removed from his jugular vein.

F. Mr. Gilmore Returned to FCI Terre Haute, But a Week Later Returned to the ER

Mr. Gilmore was dischargd from Union Hospitabn April 1, 2015,with instructionsto
follow up with hematologyandnephrologyfor ongoing careA weeklater, o April 8, 2015 Mr.
Gilmore againexperiencedxcruciatingpain,andDr. Bailey, adoctor employed by th&OP,
observed that MiGilmore was severelyll .

Mr. Gilmore was again sent to teR at Union HospitalwhereheremainedhroughApril
21, 2015, duringwhich time he underwentseveralmore treatmentsand surgical procedures,
including dialysisand placing a new cathetein his jugularvein. Among other things, he was

having continued difGulty with C-diff, which caused him to be dehydrated and possibly septic.
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Mr. Gilmore’s seconcdhospitalizationpain,andhealthproblemswereacontinuation of hisiealth
problens that led to his first hospitalization. The secbodpitalizatiorwould not have occurred
had Mr. Gilmore beeprovidedadequatenedicalcareby BOP medicaktaff in late January and
early Februan2015.
G. Mr. Gilmore Returns to FCI Terre Haute a Second Tne

OnApril 21, 2015whenMr. Gilmorewasreleasedrom Union Hospital hevas nolonger
ondialysis, but thecatheteremainedn his jugularveinin caseconditiondeteriorated agaimand
additionaldialysiswasneededThe cathetercausedMr. Gilmoreto feel asharppainin hisneck.
H. BOP Medical Staff Failed to Properly Treat Mr. Gilmore

The BOP medicalstaff did not take reasonabléepsto assesdr. Gilmores complaints
of chest pain, considering his history of pulmonargmbolisms,and Mr. Gilmore’s reports
that his symptomsverethesameashis prior pulmonary embdais. This was caused in part by a
complete lack of continuity of care. BOP medical staff only treated Mr. Gilmey&gtoms in
isolation, without reference to Mr. Gilmodsemedical history or even his very recent history of
continued complaints of severe chest pain. Nor did BOP medical staff appropriatédiecivins
Gilmore’s fluctuating INRs throughout the ygaror to his hospitalizatian

The worst manifestation dfie lack ofcontinuity of carevasthateach BOP medical staff
simply sent Mr. Gilmore back to his cell with little or no treatment or pain relefyrther testing,
and thefutile instructionto inform them if his pain increased or symptoms worsenedwkien
Mr. Gilmore repeatelg informed them over three days that his pain was increasing and health
deteriorating, they did not respond accordinglyeycontinuedelling him to come back if he felt
worse, which he did, until they decided to stop seeing Riraper nedical treatment requires

consideration of a person’s medical history and continuity of care among medicaepsovi
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neither of which occurred here.

The lack of continuity of care also undermines meaningful review of the meekwatis
by upperlevel praviders. BOP medical staff who personally examined Mr. Gilmore suggested that
they rely in part on the uppével provider who cesigns their medical records to ensure their
medical decisions were appropriate. But for this to be effective, direct prowdatd have to
createdetailed and accurate accounts of the examinatiott®e medical recordsvhich did not
happen here. For example, as noted above, PA Daugherty failed to note that Mr. Gilmore
continued to experience severe chest pain when she eec@him on January 29, 2015.

BOP nedical staff breached the standard of care by not having a higher suspicion that
Mr. Gilmore was suffering from another pulmonary embolfsespecially given his history of
pulmonary embolisms and his repeated complainsgweére and increasing chest pain. This was
in part due to the lack of continuity of care discussed above, but it was also becaused@P me
staff refused to appropriately respond to Mr. Gilmemmaubjective descriptions of his pain and
symptoms; they ksed their medical judgment solely on things that could be objectively measured,
which does not comport with the standard of care. Instead of simply giving Mr. Giliylereol—
which did not treat the symptoms he was experiereiB@P medical staff should hawsent him

to the ER for further testing, including aDdmer test> If the direct providers would have taken

4 It is ultimately irrelevant whether Mr. Gilmore had a pulmonary embolism. The pugfos
sending him to the ER would have been to determine if he had a pulmonary embolism and, if not,
determine theinderlying cause of his severe chest pain and provide treatment for it.

®To be clear, the Court credits Mr. Gilmore’s expert witness, Dr. Susan Lawreaictheg BOP
medical staff should have sent Mr. Gilmore to the ER. Specifically, at leass byedical visits

on January 29, 2015, tlBOP medical providers who evaluated Mr. Gilmore should have known
that the treatment being provided was insufficient and that a visit to the ER was liyedica
necessary both to treat Mr. Gilmore’s pain and to diagnose the underlying cause of hisrsympt
The Court does not credit the United States’ expert, Dr. John Buckley, that BOP mediisal st
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Mr. Gilmore’s complaints and symptoms more seriously, they would have taken the proper steps
to ensure Mr. Gilmore was taken to the ER.

Ultimatdy, instead of taking Mr. Gilmore’s consistent complaints of severe and imgeas
chest pain seriously, RN Decker and PA Daughgmyv tired of him. This led them and othass
completelyignoreMr. Gilmore for elevendays—providing nereatmenbr following upto check
onMr. Gilmore’scontinuingcomplaintsof chestpain. Thereis norecordthatMr. Gilmorewasever
seenby medicalstafffrom January29,2015 toFebruaryd, 2015whenhewasfinally rushedo the
hospitalin critical condition.Thisis despitethefactthatMr. Gilmore requested sick call every day.
During this period, the conditions and symptohes exhibited beginning January 26, 2015,
progressively worsened. And, as described above, Mr. Gilmore was left to serffie@ntious
physical pain and mental anguish without any medical treatment and without any knowledge that
any medical treatment would be provided before he died. It is obvious that ignoring Mr. Gilmore
and providing him with no treatment for these eleven days is inconsistent with thedteradae.

l. The Deficient Medical Care Caused Mr. Gilmors Significant Pain and Suffering

Failing to provide Mr. Gilmore with reasonablanedical carefor his worseninghealth

decisions were within the standard of care or the other aspects of his testiatarng inconsistent
with the facts set fth herein.

® Whether the direct providers had the ultimate authority to send an inmate to-ther BRether

that requires approval from an upyevel provider—had the direct providers either explicitly
requested that Mr. Gilmore be sent to the ER or appropriately conveyed the severigitoation

and recommended this course of action, the Court concludes that Mr. Gilmore would have been
sent to the ERThe finger pointing at trial about lack of authority to order is unpersuasive given
that the information commueated within the BOP medical record system by medical staff was
inaccurate and overlooked pertinent information about Mr. Gilmore’s condition history, and his
care.

” Notably, RN Deckerwas in the SHUor sick call at 6:00 a.m.on February 9, 2035when

Mr. Gilmore requested sick call and waaquestionablyin acute medical distressbut did
nothing.
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conditions causedhim to develop additionalhealth complications, including renal failure,
requiring dialysis. The delay also resulted in Mr. Gilmore’s lengthy hospitalizationand re
hospitalization By the time Mr. Gilmorewastakento the hospitahewasfacingmultiple organ
failures,whichmadaeit difficult to identify andtreatthe original underlying conditiod.he multi-
systemfailure could have been avoidetiadtheBOP medicaktaff promptly sent Mr. Gilmore-
by January 29 at the latesto the ER. This would have led to an earlier diagnosis of his symptoms
and treatment for his pain, which would have prevented his condition from deteriorating to the
extentit did and the corresponding suffering that this caused.

Earlier and appropriate diagnosis also would have led to a significantly sperited in
this hospitalDue to Mr. Gilmore’s lengthy hospitalizatios, he suffered from post-intensive
caresyndromethatincludedseveredeconditioningmuscleloss,andsevereveaknessHe hadto
use avheelchaimndbere-trainedto walk. Theselengthy hospital stasy combined with the eleven
day period during which Mr. Gilmore belie¥ée was being left to die in his cell, caused Mr.
Gilmore to suffer fronserious emotional distres@hich even nowrequires the assistance af
psychiatrist and psychotherapist to trééit. Gilmore continues to have difficulty sleeping at night
because of this unnecessargeal.

In sum, Mr.Gilmore suffered prolongedand unnecessarpain becauseof the United
States’ failureto sufficiently investigatethe origin of hischestpain and treat it accordingly
Mr. Gilmore’s history of pulmonaryembolismsand his underlyinghealth conditionghatwere
notedin hisBOPmedicalrecordscausechimto bein ahypercoagulatedtate which meantthat if
he had any symptons consistent with blood clot, such as severe and increasing chest pain, a d
Dimer test should have been performed to rule out a bloodHatBOP medicalstaff ordered

a routine bloodestto checkMr. Gilmore’sINR insteadof simply statingthatMr. Gilmore’slast
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INR wastherapeutictheywould havealiscoveredisINR wasnottherapeutie-becausef lack of

proper dosage of Coumadin,@causef amoreserious underlyingauselike Antiphospholipid
Syndrome.Failing to conductthat routine bloodtest despite MrGilmore’syearlong history

of fluctuating INR resultsand his complaintsof pain similar to his last pulmonaryembolism,
causedadelayin identifying the seriousnedicalconditionfrom which Mr. Gilmorewassuffering.
Moreover, he delay in diagnostic testing and treatmentresultedin the progression othe
conditionto acritical statethatcausedVr. Gilmore to suffermultiple organfailure andcallously
prolonged his paifi.It caused an unnecessarily long hospital stay, much of which was in the ICU,
and a second hospitalization. Mr. Gilmore continues to suffer the physical and mental
consequences from this deficient treatment.

.
Conclusions of Law

A. Mr. Gilmore Proved the Three Element of His FTCA Claim

The Federal Tort Claims Act (“FTCA”) provides that the United States ielfabmoney
damages for personal injury caused by the negligent or wrongful act or omissioreofigloyee
of the United States while actingthin the scope of his or her employment if a private person
would be liable to the claimant under the law of the place where the act or omissimeac28
U.S.C.8 1346(b)(1).Pursuant to the FTCA, “federal inmates may bring suit for injuries they
susain in custody as a consequence of the negligence of prison offiBaéchel v. United States

746 F.3d 753, 758 (7th Cir. 2014).

8 Again, the Court credits Dr. Lawrence’s expert testimony regarding the consesjaétieeBOP
medical staff’'s deficient medical treatment and does not credit Dr. Buckleyisgotdastimony.
This includes Dr. Lawrence’s testimony that, although thecefi medical treatment did not
cause Mr. Gilmors AntiphospholipidSyndrome, if he had been timely sent to the ER his health
outcomes would have been much better, and his hospitalization significantly shorter.
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Tort law of the state where the tort occurred, in this case Indiana, applies wéremmiay
“whether the duty was breached and whether the breach was the proximate causaiotitiie pl
injuries.” Parrott v. United State$36 F.3d 629, 637 (7th Cir0@8);see als@8 U.S.C. § 1346(b).
Under Indiana lawiir. Gilmoremust prove (1) that the United States owed a duty to him; (2) that
the United States breached that duty; and (3) that the breach proximately Mau&slinore’s
injuries. Siner v. Kindred Hosp. Ltd. P'ship1l N.E.3d 1184, 1187 (Ind. 201&ee Brown v.
United States737 Fed. Appx. 777, 780 (7th Cir. 2018).

The parties do not dispute that the United States owed Mr. Gilmore a duty to provide him
appropriate medical carender the circumstees and the Court concludes that such a duty was
owed.See Sauders v. County of Steyl®38 N.E.2d 16, 18 (Ind. 1998).

Medical providers mustexercise that degree of care, skill, and proficiency exercised by
reasonably careful, skillful, and prudemagtitioners in the same class to whjtiey] belond],
acting under the same or similar circumstancé&tgera by Vergera v. Doas93 N.E.2d 185,

187 (Ind. 1992). The BOP medical providers failed to do this, andhbudnited States breached
its duty toMr. Gilmore.

The foregoing findings of fact show that Mr. Gilmohad chest pains that persisted for
several days and for which the United States provided him with no treatmentMkh&nmore
was seen bBOP medical staff he was not provided with any meaningful treatment for his pain,
but was sent back to his cell and told to contact medical staff if his symptoms continued or

worsenedMr. Gilmore did so repeatedly, but BOP medical staiffitinued to provide the same
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advice withouinvestigatinghe cause of the pain or treating the pain, even Wheilmore was
sea for continuing and worsening chest pa@veratimes inthreedays?

This neglectculminated in BOP medical staff refusing to see Mr. Gilmore for his severe
chest pains and deteriorating health condition for elever-dfrgsn January 29, 2015 to Febryar
9, 2015. Even though Mr. Gilmore sought medical treatment during this pasadgbhests foa
medical appointmentere ignored, anthe United States provided no treatment or care. By failing
to treatMr. Gilmore’s pain or determine the cause of lagpthe United States failed to exercise
reasonable care to preserve Kilmore’s healthandallowed his health to deteriorate to the point
of needing emergency admission to the IClUimately, the United States’ negligent treatment of
Mr. Gilmore amouted to a breach ats duty to exercise reasonable care to preserve Mr. Gilmore’s
health when (1) when it failed to send Mr. Gilmore to thef&@Rurther testingon January 29,
2015—when Mr. Gilmore wastill able to see medical provideend(2) when, for the next eleven
days, it failed to do anythinigr him.2° The former was at least negligent, while the latter was at
least reckless.

The two categories of breaches set forth above proximately caused Mr. Gilmoratglbsta

injuries.“Proximate cause requires that there be a reasonable connection between thettefendan

® Each medical record from Mr. Gilmore’s miea appointments is cosigned by an uplesel
provider. But for the purposes of an FTCA claim, it does not matter which BOP meditalast

the ultimate decisiomaker. If the direct provider's decision did not meet the standard of care,
then the uppelevel provider’s decision to not alter that course of treatment does not change the
Court’s evaluation of the treatment decision or the United States’ liabiBge28 U.S.C.

§ 1346(b)(1) (stating that the United States is liable for “of any employbe Government while
acting within the scope of his office or employmenE)rry v. United States/12 F.3d 988, 992

(7th Cir. 2013)same).

10°As noted above, much of this conclusion stems from the fact that the Court credits Dr.
Lawrence’stestimony over Dr. Buckley’s regarding the standard of care andB®Btmedical
stafffailed to meet itBut it also stems from the fact that BOP medical staff ignored Mr. Gilmore
for eleven days when he was in eugreasing medical distreskhis obviously does not comport

with the standard of care.
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allegedly negligent conduct and the plainsfidamages.Riley v. & Mary’'s Medical Ctr. of
Evansville, Inc. 135 N.E.3d 946, 951 (Ind. Ct. App. 2019Rroximate cause requires, at a
minimum, that the harm would not have occurred but for the defendant’s coriduct.”

Failing to takeMr. Gilmore’s complaints of chestam seriously, especially given his
history of pulmonary embolissnand failing to investigate the cause of his chest gEnlted in
Mr. Gilmore sufferingnearly twoweeks of untreated pain. Additionally, it caused his underlying
health conditions to reain undetectednd untreated, and to worsen to the point of needing
immediate hospitalization in the ICMr. Gilmore has proven with reasonable certainty that
BOP medical staff's breaescausedis health to deteriorate to the point of requiringaaltcare
andtwo extended hospitalizatisnThese hospitalizations included numerous invasive medical
procedures, deterioration of his muscles from the long hospital stay, and a lengthyl gmgkica
mentalrecoverythat remains ongointf.

Because the United States had a duty to exercise reasonable care to phe<eiiveore’s
health breached that duty by failing to trédt. Gilmore’s continuing and worsening chest pain
and failing to evaluate the cause of his chest pain; and cMursdsilmore to suffer prolonged
pain, two lengthy hospitalizatios) and worsening health conditions, including multiple organ
failure; the United States was negligent in failing to protect and preb&rv@ilmore’s health
while he was in custodyl.herefore, nder the FTCA, the United States is liablévio Gilmore.

B. Mr. Gilmore Was Not Contributorily Negligent

1 The Court’s conclusion regarding proximate causation is based in large part act thatfthe
Court credits Dr. Lawrence’s testimony on the matter. Specifically, the Qoedits her
assessment of proximate causation and the facts underlying it over Dr. Bucklegvg. The
particular harms the United States proximately caused are seinfontire detaiabove in Part 1.
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The United States resists this conclusion by arguing that Mr. Gilmoream&gbutorily
negligent because he did not disclose that he mesascompliant with his CoumadirUnder
Indiana law, a plaintiff’'s contributory negligence in a medical malpractese ts a complete bar
to recovery. White v. United State2018 WL 7888558, *3 (S.D. Ind. 2018) (citiMcSwane v.
Bloomington Hosp. & Hdthcare Sys.916 N.E.2d 906, 911 (Ind. 2009)). But, as set forth above,
BOP medical staffvere both aware of andausedcertainperiods of Mr. Gilmore’s Coumadin
non-compliance—including during the time immediately prior to Mr. Gilmore’s hospitalization
The Court also found that, in any event, there is no credible evidence that Mr. Gilnmrgiadin
non-compliance—assuming he was nartompliant andhat he informed BOP medical staff of
this—would have changed their medical decisions. Accordingly, Mr. Gilmore was not
contributorily negligent.

C. Damages Are Awarded Only for Deficient Medical Treatment by BOP Medical Staff
Occurring in Late January and Early February 2015

The parties dispute whether Mr. Gilmore’s Notice of Tort Claincompasses alleged
deficient medical treatment following his first hospitalization and thus whetheiGnore
exhausted his administrative remedies as to such conthetUnited States argudisat Mr.
Gilmore’s Notice of Tort Claim only covers allegddficient medical treatment in late January
and early February 20I1fecause Mr. Gilmore’s use of the phrase “in and out of the”I@hich
occurredonly duringfirst hospitalization. But, even if the United Stai®sorrect, Dr. Lawrence
testified that tk second hospitalization was caused by BOP medical staff's deficient treatment i
late January and early February 2015, whioh parties agree was covered My. Gilmore’s
Notice of Tort Claim. Accordingly, it is appropriate to award Mr. Gilmore dasdgen the

second hospitalization, as that hospitalization was proximately caused by the conduehadiout
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Mr. Gilmore complains in his Notice of Tort ClainThe damages award below does not include
damages caused by any alleged deficient medical treafiftenthe first hospitalization.
D. Award of Damages

Mr. Gilmore’s damagesncompass botthe pain, suffering and emotional distress from
the eleverday period without any medical treatmead well as pain, suffering, emotional distress
from the additimal health complications caused by the delay in treatment and the corresponding
lengthy hospitalizationThe Court assesses Mr. Gilmore’s total damaged375,000A final
judgment for Mr. Gilmore and against the United States for $375)3l0issue.

IT 1S SO ORDERED.

Hon. Jane M'(ag§m>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Date: 3/25/2020
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