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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
TYLER FERRELL,
Plaintiff,
No. 2:16ev-00362JMS-MJID

MICHAEL PERSON

Defendant.

N N N N N N N N N

Entry Granting Motion for Summary Judgment

Plaintiff Tyler Ferrell, an inmate of the Wabash Valley Correctional Facifiyabash
Valley”), brought this action pursuant to 42 U.S.C. 1983. In his amended complaint] Ferrel
alleges that, while he was incarcerated at the Pendleton CorrectionalyRdB#ndleton”),
defendant Dr. Michael Person was deliberately indifferent to his nees&bing for an injury to
his hand in violation of his Eighth Amendment rights. Dr. Person moves for summanygntig
arguing that Ferrell failed to exhaust his #afale administrative remedies. For the following
reasons, Dr. Person’s motion for summary judgment [Rk{.is granted.

|. Standard of Review

Summary judgment should be granted “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to a judgment as a matter eédaw
R. Civ. P. 56(a). A “material fact” is one that “might affect the outcome of the siurtdérson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Theo@t views the facts in the light ot
favorable to the neamoving party and all reasonable inferences are drawn in thenogant’s

favor. Ault v. Speicher, 634 F.3d 942, 945 (7th Cir. 2011).
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Il. Facts

At all times relevant to his claims in this suit, Ferrell was incarcerated by th€ EDO
Pendleton.Ferrell was transferred froRendleton to WabasValley on December 15, 2015.
Ferrell’'s allegations againsDr. Personarose during the time Ferrell was incarcerated at
Pendleton—where Dr. Person was the chief medical officer in 2014 28iib—as Dr. Person
did not treat Ferrell at any other time.

The IDOC hagn place anOffender Grievance Procefisat applies to Ferrell’s claims
The purpose of the Offender Grievance Process @deide administrative means by which
inmates may resolveoncerns and complaints relatedtbeir conditions of confinement. The
Grievance Process consists of three stages: (i) an informal attempt ta gobkdem or address
aconcern, (ii) the submission of a written formal grievance outliningptbklem orconcern and
other supporting information, and the response to that submission, and firtilyaawritten
appeal of the response to a higher authority and the respdhse appeal.

IDOC recordgeflect thatFerrell filed three medical grievances ri&vanceNos. 82350,
82351, 82773) in May 2014 and June 2014 while he was incarcerated at Pefadibteniated
as “IRT”). There is no recorthat Ferrell appealed any of those grievances.

Ferrell attacheso his amendedomplaint annformal grievance dizd August 18, 2016.
In that informal grievanceFerrell states that he was sent out for a consultatidh an
orthopedic surgeon who recommended surgery on Ferrell's right hand for cubital tunnel
syndrome. Ferrell then complains that tb®C denied the surgery. Thesponse to Ferrell's
informal grievance, also dated August 18, 2016, informs Ferrell thasungery had been
approved and was schedulé&errell alsoattaches a formal grievance dated August 23, 2016 to

his amended complaintn his formal grievance, Ferrell states tHBOC delayed providing



surgeryto treat pain in Ferrell's right hand. As relief, Ferrell requested comip@msa the
amount of$5000.00. The Return of Grievance form dated August 31, 2016, reflects that Ferrell's
grievance was returned to him because Ferreljlsoonly monetary compensation, which is not
appropriaterelief underthe grievance proceduré&errell responded to the return of his grievance
in a letter dated September 2, 2016, #tated he was not asserting & taim in his August 23,
2016 grievance. Although Ferrell dibt describe what relief he was requesting, he stated he
wanted to exhaust his administratikemedies so that he could file a 42 U.S§C1983 civil
rights complaint. The letter reflectsrasponse from a grievance specialist informing Ferrell
again that a request for money damages not a grievable issue. Ferrell did not pursue that
grievance any further.

[11. Discussion

Dr. Person argues that Ferrell failed to exhaust his available igthaiive remedies with
regard to his claims in this case because, although he filed grievanaengbeé medical care,
he did not complete the grievance process for any of those grievances. Ineesjgoral has
filed a “Notice” asserting that he seriously mentally ill and asking “could or would exhaustion
be waived?”

The Prison Litigation Reform Act (“PLRA”yequires that “[n]o action shall be brought
with respect to prison conditions under section 1983 . . . until such administrative remedies
available are exhausted.” 42 U.S.C. § 199éePorter v. Nussle, 534 U.S. 516, 5225 (2002).
“[T]lhe PLRA'’s exhaustion requirement applies to all inmate suits about prispmhether they
involve general circumstances or particular episodesyduaether they allege excessive force or
some other wrong.I'd. at 532 (citation omitted). The requirement to exhaust provides “that no

one is entitled to judicial relief for a supposed or threatened injury until theripsssc



administrative remedy has beexhausted."Woodford v. Ngo, 548 U.S. 81, 889 (2006)

(citation omitted). Exhaustion of available administrative remedies “meang ab steps that

the agency holds out, and doing so properly (so that the agency addresses the issues on the
merits).” 1d. at 90 Quoting Pozo v. McCaughtry, 286 F.3d 1022, 1024 (7th Cir. 2002)). Proper

use of the facility’s grievance system requires a prisoner “to file compland appeals in the

place, and at the time [as] the prisbadministrative rules requirePbzo, 286 F.3d at 1025ee

also Dole v. Chandler, 438 F.3d 804, 809 (7th Cir. 200®ecause exhaustion is an affirmative
defense, “the burden of proof is on the prison officidkaba v. Stepp, 458 F.3d 678, 680 (7th

Cir. 2006). So here, DRersonbearsthe burden of demonstrating thegrrell failed to exhaust

all available administrative remedies befbeefiled this suit.ld. at 681.

Dr. Person has met his burden here. It is undisputed that Ferrell failed to exlsaust hi
administrative remedies witiegard to any of the grievances he filed. He filed grievances in May
and June of 2014, in which he apparently complained about the medical care heewasgrec
But he did not appeal the denial of those grievances. The material issue, therthes atiee
factor outside of his control rendered the Grievance Process unavailableeibh By asking
that the administrative process be waived, Ferrell appears to concede in respbasadban
for summary judgment that he did not exhaust his availablensgtnaitive remedies. While he
asserts generally that he is mentally ill, Ferrell provides no argumentdance to explain why
he was able to file grievances, but was not able to file an appeal of thossngeievHe therefore
has failed to rebut Dr. Pgon’s showing that Ferrell failed to exhaust his available administrative
remedies.

Further, the grievances filed in August of 2016 are irrelevant to Ferrdiingl In his

amended complaint, Ferrell alleges that “on and before Oct. 17, 2014” he began cogpoifini



pain in his hand and that he did not receive proper treatment for that pain until he was sent to
Wabash Valley where he did get treatment by an orthopedic surgeon.’ $-elagths in this case

are therefore based on treatment he stateschaalireceive from Dr. Person while he was at
Pendleton in 2014. Grievances regarding the scheduling of his surgery in 2016, actions that Dr
Person had nothing to do with, are therefore not relevant to Ferrell's complaintsingghe
treatment he claisihe did not receive from Dr. Person in 2014.

In sum, it is undisputed thdterrell did not fully exhaust his available administrative
remedies as required by the PLRA. The consequence of these circumstances, ih4@ht o
U.S.C. 8§ 1997e(a), is th&terrell's claims should not have been brought and must now be
dismissed without prejudicé&ee Pozo v. McCaughtry, 286 F.3d 1022, 1024 (7th Cir. 2002)
(explaining that “a prisoner who does not properly take each step within the adativastr
process hasafled to exhaust state remedies, and thus is foreclosed by 8§ 1997e(a) from
litigating”); Ford v. Johnson, 362 F.3d 395, 401 (7th Cir. 2004)(“We therefore hold #iht
dismissals under § 1997e(a) should be without prejudice.”).

V. Conclusion

Dr. Person’snotion for summary judgmeiikt. [21] isgranted. Judgment consistent

with this Entry shall now issue.

IT I1SSO ORDERED.

Date: 4/21/2017 QONCWY\ oo m

/Hon. Jane Mjag§m>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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