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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

SCOTTRICKARD,
Raintiff,

VS. CaseNo. 2:16-cv-438-WTL-MJD
ADMINISTRATOR FARRAH BUNCH,
WILLIAM SPANENBERG,
PHARMACORR,MARK YOUNG,
TRINA NICKERSON,
CASSANDRAFELIX, CORIZON,

~— O~ — — —_ —  —

Defendants.

Entry Granting Defendants’ Motion for Summary Judgment
and Directing Entry of Final Judgment

I. Background

In this civil action, plaintiff Scott Rickard, dndiana prisoner currently incarcerated at the
Wabash Valley Correctional Facility (“Wabash Valley”), alleges that the defendants were
deliberately indifferent in theiréatment of his terminal heart condition while he was an inmate at
the Putnamville Correction&acility (“Putnamville”).

Presently pending before the Court is theiamofor summary judgment filed by defendants
on May 22, 2017. Dkt. No. 16. Although two defendaRgsrah Bunch and Trina Nickerson, have
not appeared in the action, the motion for summaalginent is applicable as to them as well as
the moving defendant&ee Malak v. Associated Physicians, Inc., 784 F.2d 277, 280 (7th Cir.
1986) (“[W]here one defendant files a motion $smmmary judgment whictine court grants, the
district court maysua sponte enter summary judgment in favor of additional non-moving
defendants if the motion raised by the first defemnds equally effective in barring the claim

against the other defendants and the plaihaff an adequate opportunity to argue in opposition
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to the motion.”). The plaintiff filed a resnse in opposition on June 1, 2017. The defendants
replied on June 15, 2017.

The defendants’ motion argues that the claathsged against them are barred under the
exhaustion provision of the Prison Litigationf&en Act (“PLRA"), 42 U.S.C. § 1997e, that
requires a prisoner to first exhaust his availableiastrative remedies before filing a lawsuit in
court. Mr. Rickard’s rgzonse argues that the defendantsrdit follow Indiana Department of
Correction policy in resolving his informal grievan He also claims that defendants repeatedly
obstructed the filing of grievaes. For the reasons set forthowe the defendants’ motion for
summary judgment, Dkt. No. 16,gsanted.

Il. Legal Standards

Summary judgment should be graa “if the movant shows th#tiere is no genuine dispute
as to any material fact and the movargnstled to a judgment as a matter of lafed. R. Civ. P.
56(a). A “material fact” is one that ‘ight affect the outcome of the suit&hderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). The court views thad in the light modtvorable to the
non-moving party and kreasonable inferences are drawn in the non-movant’'s féwittr.v.
Speicher, 634 F.3d 942, 945 (7th Cir. 2011).

“The applicable substantive law willictate which fact are material.National Soffit &

Escutcheons, Inc., v. Superior Systems, Inc., 98 F.3d 262, 265 (7th Cir. 1996) (citidgderson,
477 U.S. at 248). The substantive law applicdbl¢his motion for summary judgment is the
PLRA, which requires that “[n]action shall be brought with resgt to prison conditions under
section 1983 . . . until such adnstrative remedies as are dable are exhausted.” 42 U.S.C.
8§ 1997e; ee Porter v. Nussle, 534 U.S. 516, 524-25 (2002). Tjhe PLRA’s exhaustion

requirement applies to all inmate suits abquison life, whether they involve general



circumstances or particular episodes, and whetthey allege excessive force or some other
wrong.” Id. at 532 (citation omitted). The requirement to exhaust provides “that no one is entitled
to judicial relief for a supposed or threatemgdry until the prescribed administrative remedy has
been exhaustedWoodford v. Ngo, 548 U.S. 81, 88-89 (2006) (atton omitted). Exhaustion of
available administrative remedies “means usihgtaps that the agendtylds out, and doing so
properly (so that the agency addresses the issues on the mdatsat”’90 Quoting Pozo v.
McCaughtry, 286 F.3d 1022, 1024 (7th Cir. 2002)). Propex ofsthe facility’s grievance system
requires a prisoner “to file complaints and eals in the place, and at the time the prison’s
administrative rules requirePozo, 286 F.3d at 1025ee also Dole v. Chandler, 438 F.3d 804,
809 (7th Cir. 2006).
“At the same time, the [PLRAEquires exhaustion only of redies that are ‘available.™

King v. McCarty, 781 F.3d 889, 893 (7th Cir. 2015). “Furs officials may not take unfair
advantage of the exhaustion requirement,” drttiey do, their conduct can make the remedy
process “unavailable.” Dole, 438 F.3d at 809. “Administiae remedies are primarily
‘unavailable’ to prisoners where ‘affirmativa@isconduct’ prevents prisoners from pursuing
administrative remedies.’'Hernandez v. Dart, 814 F.3d 836, 842 (7th Cir. 2016&ge Kaba v.
Sepp, 458 F.3d 678, 684 (7th Cir. 2006) (“[W]hen pisofficials prevent inmates from using the
administrative process . . . the process that exists on paper becomeélableavareality.”).

Because exhaustion is an affirmative deéen$he burden of proof is on the prison
officials.” Kaba, 458 F.3d at 680. So here, the defendaras thee burden of seonstrating that
the plaintiff failed to exhaust all available adnsinative remedies before he filed this sud. at

681.



[ll. Discussion

A. Undisputed Facts

The following statement of facts was evalagpeirsuant to the stdard set forth above.
That is, this statement of facis not necessarily objectivelyug, but as the summary judgment
standard requires, the undisputatts and the disputed evidenare presented in the light
reasonably most favorable to Mr. Rickard asrtbe-moving party with respect to the motion for
summary judgmentee Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 150 (2000).

Chris Williams was at all relevant times the Grievance Specialist at Putnamville. As
Grievance Specialist, Mr. Williams is responsible Bind the custodian of, all grievances filed by
Putnamville offenders. Dkt. 33-1, § 3. Indiana Department of Correction (“IDOC”) Policy and
Administrative Procedure 00-02-301, the Offenderievance Process, is the IDOC policy
governing the grievance process and how amnd#e can exhaust his administrative remedies
using that process. Dkt. 33-1, 1 6. That Offer@aevance Process was in place during the time
that Mr. Rickard alleges $irights were violated.

As an inmate incarcerated with thBQC, Mr. Rickard had access to the Offender
Grievance Process to grieve actiofgdividual staff, including @ims of deliberate indifference.
The purpose of the Offender Grievance Process jgovide an administrative means by which
offenders may resolve concerns and complairitde® to their conditions of confinement. All
offenders are made aware of the Offender Griegd@rocess during orietiton and a copy of the
policy is available in the lawbraries. Dkt. 33-1, 1 7, 8.

The grievance process consists of three stages. First, an offender must attempt to resolve
the grievance informally through officials at tfaeility by contacting staff to discuss the matter

or incident set forth in the grievance and seéxrmal resolution. The offender must request State



Form 52897 within five (5) days of the incidefihe offender must then attempt to resolve his
complaint informally by contacting an appropriataff member within five (5) business days of
receiving State Form 52897. Dkt. 33-1, 1 9.

If the offender is unable to obtain an informasolution of the grieance within ten (10)
business days, he may submit a formal written complaint on State Form 45471 to the Grievance
Specialist. The formal grievance must be submittekimvfive (5) business days of the date a staff
member informs the offender there will be no informeelolution to the grievance; within five (5)
business days of the date the offender refusesfiienal resolution offeré by staff; or ten (10)
business days after the offender first seeks an informal resolution from staff, if he receives no
answer. If an adequate formal grievance fosnmmeceived, the Grievance Specialist enters the
grievance, assigns the grievance a case nurabdrprovides a receiptrfdhe grievance to the
offender. If the offender does not receive eithestarn of grievance form or a grievance receipt
within seven business days after submitting avgnee, the offender must immediately notify the
Grievance Specialist of the missing grievance, ritgia copy of the noticepo that the Grievance
Specialist can investigate the matter and resporibde offender. The Grievance Specialist may
accept a late grievance, or one that does noboonfo the requirements set forth in the IDOC
grievance policy, if an offender demarages good cause. Dkt. 33-1, 1 1 10-16.

If the formal written complaint is not resolved in a manner that satisfies the offender, or if
he did not receive a responséhin twenty (20) working days of submission, the offender may
file an appeal to the Department Offendere@ance Manager at IDOE Central Office. The
offender grievance appeal form is submitted byatfiender to the facility Executive Assistant of
Grievance (i.e. Grievance Specialist) where dritered into the computer system and forwarded

electronically to the Department Offender GriesaiManager. The Grievance Specialist also signs



the appeal, marks the date of receipt on thealppnarks the date th@@eal was forwarded to
IDOC’s Central Office, and provides a receigt the appeal to the offender. In summary,
exhaustion of the grievance process requires anddéfeto attempt an informal resolution, to file
a formal grievance, and to pursue an appe#hdéoDepartment Offender Grievance Manager at
IDOC'’s Central Office. Dkt. 33-1, §  17-19.

During the time he was incarcerated at Putnamville, Mr. Rickard filed two informal
grievances relating to the alleged inadequatdicaé treatment he was receiving for his heart
condition. Dkt. 33-1, at T 1 22-25. On July D16, Mr. Rickard filed an informal grievance
naming the Health Care Unit as the department or staff he was complaining of. He complained
that he was had trouble obtaining his medication wiefirst arrived at Putnamville. He also
complained about the temperature in the dofims grievance was received on June 15, 2016.
Defendant Wright reviewed the informal gréace on June 23, 2016, and replied that he would
investigate his complaint. The informal gréace was resolved. Dkt. 33-1, § § 22-24; p 41.

On November 14, 2016, Mr. Rickard filed afommal grievance naming the Health Care
Unit as the department of staff he was compiajrof. He stated that he was given the medication
Plavix as a “may carry” medication, but he diot did not realize whahedication he had and
ingested it and it made him sick. Dkt. 33pl,42. Mark Young, Health Care Administrator at
Putnamville, replied, almost two and one-half months later on February 1, 2017, that follow up

medical appointments with Mr. Rickard demoattd appropriate cardiac function and he was

! The first informal grievance was dated Ju, 2016, by the plaintiff. It was dated as received
by the grievance office on June 15, 2016, ansl aeded resolved on June 23, 2016. Although there
is an error in the dates, it does not changeatiethat Mr. Rickard does hdispute that he did not
file a formal grievance after filg either informal grievance.



provided a handout on the medication Plavix andF@tbngestive heart failure.) Dkt. 33-1, p. 42.
The complaint was resolved as indicateth® checked box. Dkt. 33-1, at 25, ex. 4.

B. Analysis

The defendants have shown that the plaintifeéato avail himself of all administrative
remedies before filing this civéction. Although Mr. Rickard does ndispute that he failed to file
a timely formal grievance following the filing of$informal grievances, he raises two arguments
to dispute the defendants’ claim that hiéefiito exhaust his administrative remedies.

First, Mr. Rickard complains that Mark Youngd not respond to his informal grievance
until almost three month later despite IDOC polibgit states a responsedse within five (5)
business days. IDOC policy anticipates situatishere staff may not respond to grievances within
the time frame set out in the poli The policy allows anffender to file a fanal grievance in the
event that he does not receive a tintelyponse to his informal grievance.

Specifically, IDOC states: “If the offender isalyle to obtain an informal resolution of the
grievance within ten (10) business days, hg submit a formal written complaint on State Form
45471 to the Grievance Specialist. The formal grieeamust be submitteslithin . . . ten (10)
business days after the offender first seeks amnrabresolution from staff.” Dkt. 33-1, at p. 22.
Thus, if Mr. Rickard did not receive a responsaitinformal grievance within ten (10) business
days after filing it, he was permitted to file a formal grievance. He does not dispute that he did not

file a formal grievance.

2 Mr. Rickard also complains that the grievasgstem is flawed based on the fact that on the
History of Grievances for Offender Scott Riotdorm, the name of Wabash Valley Correctional
Facility appears rather thantRamville Correctional Facility wére he was housed when he filed

the grievancesseedkt. 33-1, at p. 40. The defendants explain that he was housed at Wabash Valley
Correctional Facility when they filed their motion for summary judgment. As such, his grievance
history was simply printed at VWash Valley. However, his histoincluded any grievances he

filed at any facility withinthe IDOC system. [Dkt. 38].



Second, Mr. Rickard stated tlf#ltey [defendants] have obstted the filing of grievances
time and time again.” Dkt. 36, at p.Ibis true that “[p]rison officals may not take unfair advantage
of the exhaustion requirement, however, andreedy becomes ‘unavailable’ if prison employees
do not respond to a properly filed grievancetrerwise use affirmative misconduct to prevent a
prisoner from exhausting.Dole, 438 F.3d 809. However, a conclusory statement that the
defendants obstructed the filingf grievances, without more and not made under penalty of
perjury, is insufficient. The lack of spedaily in Mr. Rickard’s response in opposition is
insufficient to create a genuimgsue of material fact.

It is therefore undisputed thitr. Rickard failed to exhatishis available administrative
remedies as required by the PLRA befoiendg this lawsuit. The consequence of these
circumstances, in light of 42 5.C. § 1997e(a), is that Mr. Rigid’s action should not have been
brought and must now be digsed without prejudic&ee Ford v. Johnson, 62 F.3d 395, 401 (7th
Cir. 2004) (holding thatdll dismissals under § 1997e(a) shibhé without prejudice.”).

Conclusion
The defendants’ motion for summary judgment, Dkt. No. 32gramted. Judgment

consistent with thig€ntry shall now issue.

IT IS SO ORDERED. o
Date:8/30/17 () 2Lesian JZ;MHA

Hon. William T.Lawrence Judge
United States District Court
Distribution: Southern District of Indiana

Electronically registered counsel

SCOTT RICKARD 884518
WABASH VALLEY CORRECTIONAL FACILITY
6908 S. Old US Hwy 41

P.O. Box 1111

CARLISLE, IN 47838



