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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
LESLIE T. HARDIMAN,
Plaintiff,
VS. No. 2:16-cv-00448-WTL-MJD

UNITED STATES OF AMERICA,

Defendant.

N N N N N N N N N

Entry Denying Motion for Return of Property and Directing Entry of Final Judgment
Leslie Hardiman (“Mr. Hardiman”) was convicted of a drug offense on March 22, 2006 in

United Sates v. Hardiman, Cause No. TH-05-cr-0026-01/M (“*JAMS Crim. Dkt.”); see also
United States v. Hardiman, Cause No. 2:05-cr-00026-LJM-CMBtt (“Crim. Dkt.”). He was
sentenced on October 27, 2006, and judgment was entered on November 3, 2006. See JAMS Crim.
Dkt.

On September 12, 2016, Hardiman filed a motion to return property in his criminal case.
Crim. Dkt. No. 21. Mr. Hardiman aserted that, as part of the chival proceeding, personal property
was seized from his residence on December 16, 2DKS.No. 2. He further asserted that the
defendant never filed a motion for forfeiturd.

This civil action was opened on Decembe216, pursuant to Ruk&l(g) which provides
an avenue for filing a civil motioseeking the return of property thaas seized but not forfeited.
United Statesv. Sms, 376 F.3d 705, 708 (7th Cir. 2004).

The defendant argues that Mr. Hardiman isetimarred from bringing tk action, disputes

the identity of the items that were seized, arsgds that the United States is not in possession of
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the property. Mr. Hardiman haspteed. Because this Court findlsat Mr. Hardiman’s action is
time barred, it is not necessdoyaddress the other argunteraised by the parties.

“Because Rule 41(g) actiontefl after the close of the crinal proceedings are treated
as civil actions, they are subject to the six-ygtatute of limitations ifi28 U.S.C.] § 2401(a).”

Sms, 376 F.3d at 708-09Jnited Sates v. Shaaban, 602 F.3d 877, 879 (7th Cir. 201@ge

also Bertin v. United Sates, 478 F.3d 489, 493 (2d Cir. 2007) (“We . . . join every other circuit
court that has considered the issue: 28 U.§.2401(a) provides thepplicable statute of
limitations for Rule 41(g) motions made after the termination of criminal or civil forfeiture
proceedings.” (collecting cases)).

When, as here, there is a related criminal proceeding but no civil forfeiture proceeding,
the cause of action accrues at the end of tmeirwl proceeding, i.e., when the defendant is
sentencedBertin, 478 F.3d at 493-94 (“Bertin was sented (and judgment entered) on
December 4, 1992; therefore his Rule 41(g) motion accrued on the same day.”). Mr. Hardiman’s
criminal action was concluded when he wsastenced on October 27, 2006, and judgment was
entered on November 3, 2006. See JAMS Dktb@adimely, Mr. Hardiman needed to file his
motion on or before November 3, 2012. Indtedr. Hardiman filed his motion on September
12, 2016, well beyond the six-year statute-oftiations period in 28 U.S.C. § 2401(a).

A plaintiff's otherwise time-barred 41(g) ctaimay be saved by the doctrine of equitable
tolling. Bertin, 478 F.3d at 494, n.3. The Seventh dirtas recognized thahe statute of
limitations period can be tolled “if the defendanimable despite diligent inquiry to file his claim
in time.” 9ms, 376 F.3d at 709. A plaintiffeeking equitable tollgn “bears the burden of
establishing two elements: (1) that he has lpeesuing his rights diligély, and (2) that some

extraordinary circumstae stood in his way.Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005).



It is the petitioner’s burden tstablish both of these poinficker v. Kingston, 538 F.3d 732,
734 (7th Cir. 2008).

Mr. Hardiman offers no explanation as ts Failure to timely file. He has not met his
burden in establishing that he is entitled ®‘txtraordinary remedydf equitable tolling.See
e.g., Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (equitalitdling is not warranted by
lack of representation or a peiiter’s lack of legal training)faylor v. Michael, 724 F.3d 806,
811 (7th Cir. 2013) (equitable tolling is rjastified by a lack of legal knowledgetodrowski
v. Mote, 322 F.3d 965, 967 (7th Cir. 2003) (listingotimstances which do not justify equitable
tolling, including lack of response from attesn language barrier, laak legal knowledge,
and transfer between prisons).

For these reasons, the plaintiff's motitor return of property, Dkt. No. 2, idenied.
Judgment consistent with this Entry shall now issue.

IT ISSO ORDERED.

Date:10/27/17 b-)l)lh{uv\ JZQ/-’M

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana
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