WOLFE v. COMMISSIONER, et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
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Plaintiff,
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No. 2:16€v-00471IMSMID

No. 2:18¢€v-00317dMSMID

ORDER CONSOLIDATING CASES

Doc. 192

On September 12, 2018, the Court issued Orders to Show Cause in Cause g 2:16

00471IMSMJID [Dkt. 183] and Cause No. 2:18-00317JMSMJD [Dkt. 37] ordering the
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parties to “show cause why these actions should not be consolidated pursuant tqapuleT4®
Court has reviewed the parties’ responses to the Orders to Show Cause and hereb
CONSOL IDATES thetwo cases.

l. Backaround

A. Wolfev. Commissioner, et al, Case No. 2:16-cv-00471-JM S-M JD

On December 22, 2016, Plaintiff, an inmate at Wabash ValkeseCtional Facility, filed
his claims against Defendants Hobson, Young, Martin, Gibson, Corizon Medica¥Vamnatta,
Hinton, and Littlejohn. [Dkt. 1.] Defendants Wexford Heath Sources, Inc. and Byrchaeeel
later in Plaintiff's Amended Complainiiéd on August 18, 2017. [Dkt. 26; Dkt. 32Rlaintiff
asserted Defendants engaged in deliberate indifference to Plaintétlical needs including his
Gastroesophageal Reflux Disease (GERD), Irritable Bowel Syndr@®8¢, (hiatal hernia, spinal
issuesand sciatica, and carpaltoel syndrome. [Dkt. 32 at]2Additionally, Plaintiff alleges he
was denied a necessary wheelchair. [Dkt. 32 at 2.] Pursuant to Local Ruled®s, of
Recruitment of Counsel weirgsued oduly 17, 2018 [Dkt. 170] an8September 5, 201®kt. 179]
appointingAttorneys Bradley Dick and Sarah Thompson Parks to represent the Plaintithantil
case reaches final judgment

In response to the Court’s Order to Show Cause regarding consolidation of thé Blaint
2016 case Wth a second case filed by the Plaintiffplfe v. WesDenning,et al, Cause No. 2:18-
cv-00317dMSMJD, the Plainfi madeno objection. [Dkt. 190 at 1.] However, the “Plaintiff
notes that the denial of a wheelchair is but one allegation regarding Eiglathdfnent violations,
and Plaintiff desires to preserve his right to litigate his other altegatif these causes are
consolidated.” [Dkt. 190 at 1.] State Defendants VanNatta, Gibson, Hinton, and Littligohn a
raised no oppositinto case consolaion but requested an opportunity for the parties to amend

the pleadings to note the consolidation. [Dkt. 190 at 1.] Defendants Byrd and Wexford ad,Indian



LLC raised the followingissues regardingase consolidation in their Response:difjerent
Defendants exist in each case; 2) discrepancies or differences exist between the da3gs; an
consolidation would create issues concerning discovery as the cases areaentditbages of the
litigation. [Dkt. 188 at 23.] Should the Court consolidate tteses, these DefendarByrd and
Wexford of Indiana, LLCask the Court to “require the Plaintiff's counsel to file an amended
complaint.” [Dkt. 188 at 3.]

B. Wolfe v. West-Denning, et al, Case No. 2:18-cv-00317-JM S-M JD

On July 13, 2018, Plaintiff, ammate at Wabash Valley Correctional Facility, filed his
claimspro se against Defendants WeBenning, Brown, Wellington, Hobson, and Gilmore. [Dkt.

2.] Plaintiff asserted Defendants confiscated his wheelchair leavinguiniale to walk to the
dining room[,]” forcing him “to go without three meals a day on some occasions,” and unable to
receive medication. [Dkt. 11 at 3.] Plaintiff also claims Defendants’ rectivvere taken in
retaliation for his filing of another action [Case No. 2cd600471IJMSMJD] in this Court.”

[Dkt. 11 at 3.] Plaintiff “acknowledges that he has similar claims” in this pusvproceeding but

has suec number of different Defendants in his more recent case. [Dkt. 11 at 3.]

In response to the Court’s Order to Show Cause regarding consolidation ofdbgetlcas
Plaintiff madeno objection. [Dkt. 38 at 1.] Plaintiff stated in his Response that “there is much
more involved in both cases than the use of a wheelchair . . . and Plaintiff does not vaamglhat
issue to behe only issue decided.” [Dkt. 38 at 1.] State Defendants Brown, Gilmore, and
Wellington also raised no opposition to case consolidation but requested an opportunity for the
parties to amend the pleadings to note the consolidation. [Dkt. 40 at lefendants West
Denning and Hobson raised the following issues regarding case consolidation iredpansge:

1) different Defendants exist in each case; 2) discrepancies or differerstdseéween the cases;

and 3) consolidation would create issues eoniig discovery as the cases are in different stages



of the litigation. [Dkt. 39 at-3.] Should the Court consolidate the cases, these Defendésss
Denning and Hobsgnask the Court to “require the Plaintiffs counsel to file an amended
complaint.” [Dkt. 39 at 3.]

. L egal Standard

Federal Rule of Civil Procedure 42@gverns the Coud’abilityto order the consolidation
of cases. “If actions before the court involve a common question of law or factutthenay: (1)
join for hearing or trial any or all matters at issue in the actions; (2) consolidaetibns; or (3)
issue any other orders to avoid unnecessary cost or détayl.”R. Civ. P. 42(a)“The trial court
may order consolidation on its own initiative” absent motions from the partiese@APrac. &
Proc. Civ. § 238%3d. ed.).

Consolidaion itself serves “[t]he primary purpose . . . to promote convenience and judicial
economy.”Miller v. Wolpoff & Ambramson,lLP, No. 1:06CV-207-TS, 2007 WL 2473431, at *2
(N.D. Ind. Aug. 28, 2007)This Court’s workload dictates that every effort must be made to ensure
the speedy and efficient administration of jusfidéedeal Rule of Civil Procedure 4@perates as
a “‘managerial device [that] makes possible theastlined processing of groupsaasespften
obviating the need for multiple lawsuits aniis.” Miller, 2007 WL 247343]1at *2 (quoting 8
James W. Moore et al., Moore’s Federal Pradid2.10, at 48 (3rded. 2005). “District courts
enjoy substantial discretion in decidimpether and to what extent to consolidate casesll v.

Hall, 138 S. Ct. 1118, 113(®018) In turn, a district court’s decision to consolidate cases is
subject to reviewonly for anabuse of discretion.’StarIns. Co. v. Risk Marketing Group, Inc.

561 F.3d 656, 660 (7th Cir. 2009)

1n the 12-month period ending June 30, 2018, the weighted filings per judgeship in therSDistniet
of Indiana stood at 1009, first in the Seventh Circuit by a factor of two, and secbeciatiopn See
http://www.uscourts.gov/statistics/table/na/fede@lirt-nanagemenstatistics/2018/06/3G.
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1. Discussion
In its discussion the Court jointly addresses the identical arguments raiseddnd s
Byrd, Wexford of Indiana, LLC [Dkt. 188], Weflenning, and Hobson [Dkt. 39] opposing the
consolidatiorof these two cases.

A. Different Defendants and Different Claims Exist

In Defendants’ Responses to Court Orders to Show Ci@es\WestDenningDkt. 39
HobsonDkt. 188],Defendard note differences in the parties. In the 2018 case, only Defendants
WestDenning and Hobson are included as parties; Defendant Westford of Indiana, LEC “wa
screened out.” [Dkt. 39 at 2.] In the 2016 case, Defendant Hobson, along with the addition of
Defendants Byrd and Wexford of Indiana, LLC exist as parties. [Dkt. 188 at 2.] uzks s
consolidation may cause confusion regarding the existing claims, given thetosunfiginions
and allegationsegardingWWexford of Indiana, LLC and the allegations that are different with Byrd
and Denning.” [Dkt. 39 at 2.]

While the Defendants’ responses concede that “there is a common question of faehbetw
both . . . cause[s] of action . . . as to whether the Plaintiff requires a wheetahavhather the
Defendants were deliberately indifent to that need[,]” the issue of different allegations appearing
in both claims is raised. [Dkt. 39 at 1; Dkt. 188 at 1.] Z0&6 case incorporates “a number of
medical conditions including GERD, Irritable Bowel Syndrome, hernia, and Carpeiel
Syndrome.” [Dkt. 39 at 2; Dkt. 188 at 24dditionally, the Plaintiff contends both claims involve
more than simply the use of a wheelchair. [Dkt. 38 at 1.]

“[Nt is the court’s decision whether the common questions of law and fact iedicat
sufficient judicial economy would be achieved by consolidation when balaaga&inst any
inconvenience, delay, or expense caused the parties by attending trrakagsaes not shared by

all.” Werner v. Satterlee, Stephens, Burke & Bué¥ F. Supp. 1196, 1211 (S.D.N.Y. 1992)


https://www.westlaw.com/Document/Icf63fa3955f311d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_1211

(granting consolidation of cases with different cause of action, facts, andp@rtietingvaccaro
v. MooreMcCormack Lines, Inc64 F.R.D. 395, 397 (S.D.N.Y.974) see alscAm. Photocopy
Equip. Co. v. Fair, InG.35 F.R.D. 236 (N.DIIl. 1963) (granting consolidation of two patent
infringement cases brought by same plaintiff against different defend&ntther,Federal Rule
Civil Procedure 42Zeed not require “that actions be identical before they may be consolidated.”
In re Cendant Corp. Litig.182 F.R.D. 476 (D. N.J. 1998Moreover the act of consolidation
“cannoteffect a merger of the actions or tihefenses of the separate parties . . . [or] chémge
rights of the parties in separate suitCole v. Schenley Indus., In&63 F. 2d 35, 38 (2d Cir.
1977) “A court can in appropriate circumstances consolidate cases before it . . . whether or not
the parties want the cases consolidatedJbnn. Gen. Life Ins. v. Sun Life Assurance Co. of
Canada 210 F.3d 771, 774 (7th Cir. 2000)

The Court finds that these two cases involve the same Plaintiff and a common nucleus of
his claim regarding the deprivation of use of a wheelclia@refore, these findings asafficient
for consolidation for the purposes jidicial efficiency and pursuant teéederal Rule of Civil
Procedure 42(a)

B. Different Stages of Litigation

In Defendants’ Responses to Court Orders to Show Ci@@es\WestDenningDkt. 39;
HobsonDkt. 188], Defendants note differences in the stages of litigation of eaclDefeadants’
responses stat@ the 2016 case “there have already been significant amadirdiscovery,”
including written exchange of discovery, the Plaintiff's deposition, and Rfarappointment of
counsel that have taken placgkt. 39 at 2; Dkt. 188 at 2.] Defendants argue that in the 2018
case far less discovery has occurrddkt] 39 at 2; Dkt. 188 at 2.]

“The fact that the cases may be in different stages does not bar consolid&tiemgr

797 F. Supp. at 121Zee also Am. Airlines, Inc. Yort of N.Y. Auth.94 F.R.D. 672, 673
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(S.D.N.Y. 1982)citing 5 James W. Moore et al., Moore’s Federal Pra&ti42.02(3) (2d. 1982)
(“different discovery stages is not fatalttee consolidation motion.”))Moreover, “he fact that
discovery [n one actiohhas progressed furthghan another] should not, standing algmeyvent
consolidation and may, in fact, even favor it. Sitleetwo actions share issues of law and fact,
much of the discoverjfor one caseshouldbe applicable to thgothel action” Internet Law
Library, Inc. v. Southridge Capital MgmR08 F.R.D. 59, 62 (S.D.N.Y. 2002)

The Court findghat, becaus®laintiff wasrecentlyappointed counsel in his 2016 case
pursuant to Local Rule 8We Court had already recognized that the case schedule would need to
be revised to allow Plaintiff's appointed counsel time to conduct discovery. -¢2:481 Dkt.
174.] Accordinglythe litigation stages of thievo cases are closehjigned. The Court finds the
differences Defendants raised concerning discovery stages between the tvarerastesnough

to prohibit case consolidation.

V. Conclusion
Accordingly, the Court herebONSOL IDATES the two cases and orders as follows:
1. The Clerk shall consolidate Cause Rdl6-cv-00471into Cause No. 2:1-8v-00317
andclose Cause No. 2:16v-004712 No final judgment will issue in Cause No. 216
cv-00471.

2. The new consolidated caption asaisenumber shall be as follows:

2 Plaintiff's Motion for Stay[Dkt. 189 in 2:16-0/-00471] is DENIED. TheCourtwill schedule
an initial pretrial confeence by separate ordeto edablishcase deadliesin the consolidatedase.
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Defendants.

3. All future filings shall bear the new consolidated caption and cause number.

4. Attorneys Bradley M. Dick and Sarah Thompson Parks were previously appointed by
the Court as Recruited Counsel to represent Plaintiff until final judgment would be
entered in Cause No. 2:58-00471.The Orders of Recruitment of Counsel in Cause
No. 2:16¢v-00471 [Dkts. 170 & 179] are deemed filed and approved in Cause No.
2:18<v-00317, and this representation shialinain effectiveuntil final judgmentis

enteredunder Cause No. 2:18/-003173

% n light of this order, Plaintiff's Motion for Assistance with Reiting Counsel [Dkt. 43 in 2:18v-317]
is DENIED ASMOOT.



For the utmost clarity in this case consolidation Gbertherebyorders Plaintiff’'s counsel
to file an amended complaint on or bef@recember 7, 2018 setting fortheach of the Plaintiff's
claimsagainst each defendahtDefendants shall respond to the Amended Complaint on or before
December 17, 2018.

SO ORDERED.

Dated: 26 NOV 2018 ﬂz"" ’é Mﬂ

Marll] . Din&ﬁre
United States{¥agistrate Judge

Southern District of Indiana

4 1n light of this order, Plaintiff's Motion to Amend Complaint to Add AdditioBafendants [Dkt. 24 in
2:18<v-317] isDENIED ASMOOT.
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