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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

JERRY DONALD SHAKE, )
Plaintiff, g

v g No. 2:17€v-00034JMS-DLP
DEE SMILEY, g
SUSAN STREETER, )
Defendants. g

Entry Granting Defendants’ Unopposed Motions for Summary Judgment

Plaintiff Jerry Donald Shake filed this civil righastion based on circumstandbatarose
while he was a pretrial detainaethe Vigo County JaiMr. Shake alleges that defendants Dee
Smiley and Susan Streeter were deliberately indifferenistskin conditionan allergic reaction
and scabiesh violation ofhis constitutional rights

Defendantsnow seek resolution of the claims alleged against them through summary
judgment.Theyargue thaMr. Shake has failed to produce any evidence that his treatment for an
allergic reaction or scabies violated his Eighth or Fourteenth Amendment fghtthe reasons
explained below, defendant Susan Streeter's motion for summary judgmen®dileder 31,
2017, and defendant Dee Smiley’s motion for summary judgment filed November 15dR317,
[29] and [35],aregranted.

|. Standard of Review

Summary judgment should be granted “if the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to a judgment as a matter &ddwR. Civ. P.

56(a). A “material fact” is one that “might affect the outcome of the s@iderson v. Liberty
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Lobby, Inc.477 U.S. 242, 248 (1986). The Court views the facts in the light most favorable to the
nonimoving party and all reasonable inferences are drawn in thenogant's favor.Ault v.
Speicher 634 F.3d 942, 945 (7th Cir. 2011). “The applicable substantive law will digtatd

facts are material.National Soffit & Escutcheons, Inc., v. Superior Systems,98c5.3d 262,

265 (7th Cir. 1996) (citind\nderson477 U.S. at 248).

“[A] party seeking summary judgment always bears the initial responsiiilitforming
the dstrict court of the basis for its motion, and identifying those portions of ‘the pigsdi
depositions, answers to interrogatories, and admissions on file, together \aificidnats, if any,’
which it believes demonstrate the absence of a genuine issue of materialéatiegx Corp. v.
Catrett, 477 U.S. 317, 323 (1986). “[T]he burden on the moving party may be discharged by
‘showing’—that is, pointing out to the district courthat there is an absence of evidence to
support the nonmoving party’s caskl. at 325.

In this case, Defendants have met that burden through their unopposedsrfmtion
summary judgmentSmith v. Lamz321 F.3d 680, 683 (7th Cir. 2003) (“[F]ailure to respond by
the nonmovanas mandated by the local rules results in an admission.”). By not responding to the
motions for summary judgment/ir. Shakeconceded to Defendants’ version of the faBtaisic
v. Heinemans Inc.,121 F.3d 281, 286 (7th Cir. 1997). This is the resultazfal Rule 561, of
which Mr. Shakewas notified. See dkt. 29. This does not alter the standard for assessing a Rule
56 motion, but does “reducle] the pool” from which the facts and inferences relativehta suc

motion may be drawrSmith v. Severid,29 F3d 419, 426 (7th Cir. 1997).



Il. Undisputed Facts

Nurse Streeter is a Registered Nurse in the State of Indiana, who hastalembg years
of nursing experience. She is a ftithe employee for Quality Correctional Care, LlaDd works
as a nurse at the Vigo County Jail. She provides nursing care and services to ganthatjail.

Ms. Smiley is the Jail Matron. She is responsible for the review and procetalhigmate
grievances. Inmate grievances are made thralgigo County Security Inmate General Action
Request Form (Action Form). The Action Forms related tdicad care are sent to timeedical
departmentonsistent with Jail policyMs. Smiley was not involved in Mr. Shake’s actual medical
treatment. Her rolevas to review and procetig Action FormsMr. Shake submitteds. Smiley
responded to each Action Form and request for medical treatment made by Mr. Shake.

Quentin Emerson, M.Dis the physician at the Vigo County Jail. He visits the Vigo County
Jailevery Friday and is enall twentyfour hours a day to answer any medical questions posed by
the nursing staff.

On or about June 18, 201dy. Shake was arrested in Terre Haute and incarcerated as a
pretrial detainee in the Vigo County Jaie remained tathe Vigo CountyJail for six months.
While incarcerated at the Vigo County Jail, Mr. Shakperience rash and hives.

On August 17, 2016, Mr. Shake complained of an itchy rash. Two days later, he Imet wit
Dr. Emerson who diagnosed Mr. Shake with an allergic reaction and prescribed Prefdmiaone
eightday period. This was an effective treatment tamdporarily resolved Mr. Shake’s rash.

On September 11, 2016, Mr. Shake asked for more Prednisone and Benadryl because he
continued to experience discomfort with his rash. The following day, Nurseese@amined Mr.

Shake. She noted he had redness and raised bumps in the webbing of his handsaadhfeet,



also had a rash in his groin area and lower abdomen. Nurse Streeter determinddiby pal
scabies. She notified Dr. Emerson, who immediately prescribed Pernertam to treat it.

Scabies is an itchy skin condition caused by a tiny burrowing mite. It @iagious
condition and can spread quickly through close physical contact to ofitlerscabies. It is not a
life-threatening illness. Scabies is easily treated with Permethrin cream, whi¢hekitistes and
their eggs. An infected person applies this medication all over his or her body. Altheugitds
are killed, an infected persa@an experience itching for several weeks thereafter.

On September 12, 2016, Mr. Shake received the Permethrin cream to apply to his body
and extremities. Mr. Shake understood this was a one-time treatment to eliminasbtes. 3 he
following day, Mr.Shake took a shower to remove the Permethrin cream. He also received new
clothes and linens.

On September 17, 2016, Mr. Shake submitted an Action Eomplainng thatthe scabies
treatment was not effective, and he was mad that he had to pay for tlalmade.The Action
Form was sent to thmedical departmentn response to Mr. Shaketc®mplaint, Nurse Streeter
noted that he received the medicated cream four days earlier in the afternoqternbge 12,

2016. She explained that it takes time fornedicated cream to work and the rash to disappear.

She documented Mr. Shake took a shower on September 13, and received new clothes and bed
linens. If the condition did not improve, Nurse Streeter agreed to ask the physipissdribe

another Permethricream dose. That same day, Mr. Shake filed an Action Ketimthe jail

commander about the alleged poor medical care and treatment for his scabies.



On September 23, 2016, the Actionrirowas addressed with the medical staff. Dr.
Emerson examined Mr. 8ke that day. He ordered the Permethrin cream treatment &baike
received a second Permethrin cream treatment the next day.

On October 3, 2016, Mr. Shake filed another Action Form. He admitted the rash had gone
away, but he still itched. The Action Form was forwarded tontieelical departmentNurse
Streeter responded that medicaluld examine Mr. Shake later that same day.

On October 5, 2016, Mr. Shake filed another Action Farth the jail commander because
he never saw Dr. Emerson on Octobeiddl Matron Smiley sent the Action Form to tnedical
departmentNurse Streeter arranged for Mr. Shake to see Dr. Emerson on October 7, when Dr.
Emerson was next at thaill Emerson saw Mr. Shake on October 7, and prescribed hydroxyzine
(an antihistamme to treat itching) for Mr. Shake to take for ten days. He also ordered Stgmectol
another antparasite medication, and Permethrin cream again.

November 14, 2016 wake next time Mr. Shake saw Nurse Streeter for an evaluation of
his scabies. Nurse Streeter evaluated Mr. Shake in the medical office. She @etbtmBhake
did not have any bumps or a rash on his body. Mr. Shakabiesveregone. She noted she would
cortinue to monitor for any changes.

Mr. Shake agreed Nurse Streeter treated his scabies and never refusedmentréatery
medical request form filed by Mr. Shake was addressed by the medical staff.

[ll. Discussion

This action is brought pursuant to 42 U.S.C. 8§ 1983. To state a claim under 8§ 1983, a

plaintiff must allege the violation of a right secured by the Constitution or laws blitited States

and must show that the alleged deprivation was committed by a person acting understater of



law. Weg v. Atkins 487 U.S. 42, 48 (1988). Section 1983 is not itself a source of substantive rights;
instead it is a means for vindicating federal rights elsewhere confegéfbrd v. Sullivan105

F.3d 354, 356 (7th Cir. 1997gi(ing Baker v. McCollan443 U.S. 137, 144 n.3 (1979)). “[T]he

first step in any [§8 1983] claim is to identify the specific constitutional right igéaa’” Albright

v. Oliver, 510 U.S. 266, 271 (1994). Constitutional claims are to be addressed under the most
applicable provisionSee Conyers v. Abjt216 F.3d 580, 586 (7th Cir. 2005).

In this case the Eighth Amendment provides the best guidance. “[A]lthoughightg r
claims of pretrial detainees arise under the Fourteenth Amendment, we begaiuayireg those
claims using the ighth Amendment standards that apply to priso@®drtney v. Devores95 F.

App’x 618, 619 (7th Cir. 2014). This is because the due process rights efralpdetainee are

at least as great as the Eighth Amendment protections available to a coprsciedr,Revere v.
Massachusetts General Hosp63 U.S. 239 (1983Hall v. Ryan,957 F.2d 402, 404 (7th Cir.
1992), and an act or practice that violates the Eighth Amendment also violates thenBEourtee
Amendment rights of a piteial detaineeBell v. Wolfish,441 U.S. 520, 536 n.1@979);Matrtin

v. Tyson845 F.2d 1451, 1456 (7th Cir. 1988ge alsdBoard v. Farnham394 F.3d 469, 478 (7th

Cir. 2005) (stating that it isconvenient and entirely appropriate to apply the same standard to
claims arisingunder the Fourteenth Amendment (detainees) and Eighth Amendment (convicted
prisoners)ithout differentiation).

Pursuant to the Eighth Amendment, prison officials have a duty to provide humane
conditions of confinement, meaning, they must take reasonasdsures to guarantee the safety
of the inmates and ensure that they receive adequate food, clothing, simeltenedical care.

Farmer v. Brennan511 U.S. 825, 834 (1994). To prevail on an Eighth Amendment deliberate



indifference medical claim, a plaifftimust demonstrate two elements: (1) he suffered from an
objectively serious medical condition; and (2) the defendant knew about the psagaiftition

and the substantial risk of harm it posed, but disregarded thatdiskt 837;Pittman ex rel.
Hamilton v. County of Madison, IJI746 F.3d 766, 775 (7th Cir. 2014).

“[Clonduct is ‘deliberately indifferent’ when the official has acted in aentibnal or
criminally reckless manneig., ‘the defendant musiave known that the plaintiffas at serios
risk of being harmed [and] decided not to do anything to prevent that harm from cr@aweim
though he could have easily done s&8ard 394 F.3dat478 Quoting Armstrong v. Squadrito
152 F.3d 564, 577 (7th Cir. 199@)ternal quotations omittgd “To infer deliberate indifference
on the basis of a physician’s treatment decision, the decision must be delthofabccepted
professional standards as to raise the inference that it was not atasdlg on a medical
judgment.”Norfleet v. Webste439 F.3d 392, 396 (7th Cir. 2006ee Plummer v. Wexford Health
Sources, In¢.609 Fed. Appx. 861, 2015 WL 4461297, *2 (7th Cir. 2015) (holding that defendant
doctors were not deliberately indifferent because there was “no evidencestsugdleat the
defendants failed to exercise medical judgment or responded inappropriatdly ajintiff's]
ailments”).

For purposes of resolving the motions for summary judgmentdéfendantsdo not
dispute thaMr. Shake’s allergic rash and scaboemstitute a serious medical condition. Instead,
argue that they were ndeliberately indiffeent to Mr.Shake’sskin conditions.

A. Nurse Streeter
Nurse Streeter argues that she is entitled to summary judgment because thevedisnte

that she acted with deliberate indifference in treating any of Mr. Shdir’sanditions.



It is undispted that Nurse Streeter successfully cared for and treatedhigke's skin
condition. She properly treated him by identifying the skin conditions; collaboratitiy Dr.
Emerson to obtain thedatment for Mr. Shake; complyingith the physicians orders and
providing Mr. Shake with medications. She acted affirmatively and timely tessltdr. Shake's
health concerns. There is no evidence of misconduct on her part.

Under these circumstancédr. Shake’sEighth andFourteenthAmendment rights were
notviolated For this reasomjlurse Streeter igntitled to judgment as a matter of law.

B. Ms. Smiley

Ms. Smileyargues that she is entitled to summary judgment because there is no evidence
that she acted with deliberate indifferetno&ards Mr. Shake’s skin conditions.

The undisputed record reflects that Msiley timelyand appropriatelyesponded to Mr.
Shake’s Action Forms and requests for medical care Sktdley forwarded each &flr. Shake’s
Action Forms tathe Medical departmenfor handling and tréenent.Ms. Smileys responses to
Mr. Shake’s requests wereasonableand facilitated his ability to obtain appropriate medical
treatment. MsSmiley did not plac#r. Shake’s health or safety at risk but assisted in the treatment
and resolution of his mezhl conditiors.

Under these circumstances, Ms. Smiley did not participate in any misconduattidas
were appropriate and she is not liable to Mr. Shake for violating his Eighth or Fdurteent
Amendment rights. Ms. Smilag entitled to judgment in héavor as a matter of law.

IV. Conclusion
It has been explained that “summary judgment serves as the ultimate screen totweed ou

truly insubstantial lawsuits prior to trialCrawford-El v. Britton,118 S.Ct. 1584, 1598 (1998).



This is a vital role in the management of court dockets, in the delivery ofgjustindividual
litigants, and in meeting society’s expectations that a system of justiGep#ectively. Indeed,
“it is a gratuitous cruelty to parties and their wisesto put them through the emotional ordeal
of a trial when the outcome is foreordained,” and in such cases, summary judgrppraisiate.
Mason v. Continental lllinois Nat'l BankKp4 F.2d 361, 367 (7th Cir. 1983).

Mr. Shakehas not identified a genuine issue of material fact as to his claims in this case
and Defendants are entitled to judgment as a matter of kseordingly, defendant Susan
Streeter’s motion for summary judgment filed October 31, 2017, and defendantrileg'sS
motion for summary judgment filed November 15, 2017, dkts [29] and [35]gramated.

Judgment consistent with this Entry shall now issue.

IT 1S SO ORDERED.

Date: 3/21/2018 Qamfm oo /%IZI@N

/Hon. Jane Mjag{m>s—Stinson, Chief Judge
"United States District Court
Southern District of Indiana




Distribution:

JERRY DONALD SHAKE

179271

PUTNAMVILLE - CF

PUTNAMVILLE CORRECTIONAL FACILITY
Inmate Mail/Parcels

1946 West U.S. Hwy 40

Greencastle, IN 46135

David P. Friedrich
WILKINSON GOELLER MODESITT WILKINSON AND DRUMMY
dpfriedrich@wilkinsonlaw.com

Tyler Scott Lemen
DREWRY SIMMONS VORNEHM, LLP (Carmel)
tlemen@dsvlaw.com

Janet A. McSharar

DREWRY SIMMONS VORNEHM, LLP
jmcsharar@DSVlaw.com

10



