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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

TERRY TRIPP,
Plaintiff,
V. No. 2:17€v-00045JMS-DLP
WILLIAM SPANENBURG Corizon,

VIKKI BURDINE Dr.,
COURTNEY DELONEY Dr.,

N N N N N N N N N N

Defendants.

ENTRY GRANTING UNOPPOSED MOTION FOR SUMMARY JUDGMENT
AND DIRECTING ENTRY OF FINAL JUDGMENT

l. Background

Plairtiff Terry Tripp filed this civil rights action on January 30, 2017. At the time igjl
he was incarcerated at tRatnamville Correctional Facility (“Putnamville”). He filed an amended
complaint on May 5, 2017. Dkt. 25. The Court screened the amended complaint and allowed the
following claims to proceed against three medical defendants:

1) Dr. Vikki Burdine prescribedmedications in powder form which is contrary to the
manufacturers’ instructiongnd refused to prescribe Mr. Tripp Welbutrin violation of the
Eighth Amendment;

2) Dr. Courtney Deloneyefused to provide mental health treatment and refused to
prescrbe or allow other physicians to prescribe necessary mental health medigatigolation
of the Eighth Amendment and in retaliation fr. Tripp filing grievancesin violation of the First
Amendment; and

3) Dr. Spanenbergrescribed medications in powder form which is contrary to the

manufacturers’ instructiorenddiscontinued necessary medications without reason in violation of
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the Eighth Amendmentand in retaliation for filing grievances in violation of the First
Amendment.

Mr. Tripp seeks compensatory damages and injunctive relief. He is no longer iatsatcer
at Putnamville, so his claim for injunctive reliefdsmissed as moot. See alsalkt. 76 (denying
plaintiff's motions for preliminary injunctive relief).

The defendants have moved for summary judgment and Mr. Tripp has not opposed the
motion. For the reasons explained in this Entry, the defendants’ unopposed motion forysumma
judgment, dkt. [88], must bgranted.

. Legal Standards

The purpose of summary judgment is to “pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for tkaltSushita Electric Industrial Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (198@ummary judgment is appropriate when the movant shows
that there is no genuine dispute as to any material fact and that the mowditie ® judgment
as a matter of lawred. R. Civ. P. 56(ap “material fact” is one that “might affect the outcome
of the suit.”Anderson v. Liberty Lobby, Inel77 U.S.242, 248 (1986). To survive a motion for
summary judgment, the nanoving party must set forth specific, admissible evidence showing
that there is a material issue for tri@elotex Corp. v. Catretg77 U.S. 317, 323 (1986). The
Court views the record in the light most favorable to themowing party and draws all reasonable
inferences in that party’s favorDarst v. Interstate Brands Corp512 F.3d 903, 907 (7th Cir.
2008). The Court cannot weigh evidence or make credibility determinations on sumrgangqud
because those tashre left to the fadinder. O’Leary v. Accretive Health, Inc657 F.3d 625, 630

(7th Cir. 2011).



A dispute about a material fact is genuine only “if the evidence is such thabaakles
jury could return a verdict for the nonmoving partguriderson v. Liberty Lobby, Inely7 U.S.

242, 248 (1986). If no reasonable jury could find for the-maving party, then there is no
“genuine” disputeScott v. Harris550 U.S. 372, 380 (2007).

The defendantsmotion for summary judgment, brief in support, dratal Rule 561
notice were served on MFripp on or about March 26, 201Bkt. nos. 88, 89, 90, 91. As noted,
no response has been filed, and the deadline for doing soniggsassed.

The consequence of MFripp’s failure to respond is that he has conceded the deferidants
version of the factsSmith v. LamZ21 F.3d 680, 683 (7th Cir. 2003) (“[F]ailure to respond by the
nonmovant as mandated by the local rules results in an admisssee3)D. Ind. Local Rule 56
1 (“A party opposing a summary judgment motion must . . . file and serve a response bngf and a
evidence. . . that the party relies on to oppose the motion. The response must . . . identif[y] the
potentially determinative facts and factual disputes that ttig pantends demonstrate a dispute
of fact precluding summary judgment.This does not alter the standard for assessing a Rule 56(a)
motion, but does “reduc|e] the pool” from which the facts and inferences relative to satioa
may be drawnSmith vSevern129 F.3d 419, 426 (7th Cir. 1997).

[11. Discussion
A. Undisputed Facts

The following facts, unopposed by Mrripp and supported by admissible evidence, are
accepted as true:

Dr. Vikki Burdine has been a licensed medical doctor in Indiana since 1990 and
specializesin General Psychiatry.Dr. Burdine workedas a psychiatrist for Corizon LLC

(“Corizon”) from April 2010 untilMarch31, 2017whenWexfordof Indiana (“Wexford")oecame



the contractechealthcareprovider.As of the date the motion for summary judgment was filed, she
wasemployedby Wexfordasa psychiatrist.

When Mr. Tripp was incarcerated in the Indiana Department of Correctib@®C”) in
August 2016, he reported a history of mental health treatment for PTSD, anxiety, ipaider,
and depression. He also reported that he was taking Buspirone, Wellbutrin, and Gabapentin.

Wellbutrin is a highly abusednd trafficked drug within the IDOC and prisonsacross
the country. BuspironéBuspar)is commonlyprescribedo treatanxietyandis usedto augment
antidepressant8uspargenerallyhasa low risk of dependencand does notcausefeelings of
euphoria.However,it hassedative effectshat can causesomepatients toabuseit. Gabapentin
(Neurontin)is a nervgrainmedicationandanticonvulsanprescribedto treatseizuresGabapentin
is alsoabusedyinmateshecausé canelicit euphoriaalteredmental sates,anddisassociationn
someusers.

Mr. Tripp hasa history of substancabuseincluding alcohol, marijuana,cocaine, and
methamphetamines. Individualgith a history ofdrug addiction and abuse shouldarely be
prescribed Wellbutrin due to the riskaifuseWellbutrinis alsocontraindicatedh patientswith a
seizuredisorderor seizuresMr. Tripp seltreporteda history ofseizures.

OnAugust 31, 2016)r. BurdinemetMr. Tripp andaskedabouthismentalhealth history
and prior treatmentsMr. Tripp insistedhe could onlytake Wellbutrin. Dr. Burdine performed
a mental statusexam, which was generallynormal. Dr. Burdine gave Mr. Trippthe benefit of
the doubtandprescribedVellbutrin SR 150mg sustainedeleasepnetablettwice perday.

At all relevant times, Dr. Courtney Deloney was a psychology residemtw&s employed

by Corizon and Wexford as the Director of Mental Health at Putnamidi. Deloneysaw Mr.



Tripp on September 120, and 26, 2016, addressing his memtallthneedsndassistindiimwith
stabilizing his mood.

For a time, all inmatestaking Wellbutrin or otherabuseddrugshad them crushed into
powderand floated in waterto preventthem from “cheeking” andiverting themedication to
other inmates.This was donefor the safetyand securityof the institution onlyafter it was
determinedthat the medicationsvould beequally effectivein that form. Corizonpharmacists
conducted research which confirmed that crushing Mr. Tripp’s 150 mg dose of Welibas
safe and would not harm its efficacy. Dr. Burdine had no reason to believe that there wanyld be
adverse effects to any inmate by having their medicaitcrushed and floated in water.

Dr. William Spanenberig aphysicianicensedo practicemedicinein theStateof Indiana.
At the time the motion for summary judgment was filed, he wagployed by Wexford as a
physician at Putnamville Prior to April 1, 2017, hevas similarly employedas aphysicianat
Putnamvilleby Corizon.

On December7, 2016,Dr. Spanenbergnadean entryin Mr. Tripp’s chartafter he was
informed that Mr. Tripp was refusingto take his anticonvulsive medication, Keppra. Dr.
Spanenberg discontinued the Keppra

OnDecember2, 2016 Dr. Spanenberwasnotified by securitystaff that Mr. Trippwas
observedrafficking his Neurontin and WellbutrinStandardproceduresat the facility are to
discontinueany medicationthat is being tradedand trafficked behind thewalls. As such,based
on this information, Dr. Spanenberg notifiedhe Mental Health Unit and Health Services
Administrator, and informed security staff to confiscate Mr. Tripp’s medicatiorcards and

discontinue Neurontin (Gabapentand Wellbutrin.



Dr. SpanenbergawMr. Tripp sevendayslaterfor a follow-up in response to Mr. Tripp’s
healthcare request and because isdicationshad beendiscontinued. Mr. Tripglisplayedno
symptomsof withdrawal, but hevanted to argue about the discontinuation of the medications.

On December28, 2016, a doctowho wasfilling in for the holidayssawMr. Tripp and
re-orderedNeurontin andNellbutrin, but the doctor’sequestfor Wellbutrin was deniedecause
Mr. Tripp wasclaiming to have aseizuredisorderand seizuresare an absolute contraindication
for Wellbutrin.

Dr. Burdinesaw Mr. Trippfor a telemedvisit on January4, 2017. Mr. Trippdemanded
that Dr. Burdine restarthis Wellbutrin. Dr. Burdine offered numerous other antidepressants
including Prozac, Paxil, Zoloft, Celexa,Remeron Effexor, and Cymbaltaput notWellbutrin
becausseizuresrea amntraindicatiorfor thatmedicationMr. Tripp refusedall othermedications
anddemanded Wellbutrin. He raised his voice so loud an officer was called to escovrdym a
When Mr. Tripp said he didn’t know what he might do, Dr. Burdine considered this to be either a
threat of violence against others or a suicide thizatBurdineconsultedwvith Dr. Deloneyand
agreedhat Mr. Tripp shouldbe placed on suicidewatch due to his threats. While on suicide
watch,he threatenedo kill Dr. Burdine.

Mr. Tripp did notappeartto have amajor depressive disorder orsavereanxiety disorder.
Hewasableto functionwell in a populatiorsetting.Dr. Burdinedetermined td primarydiagnosis
was atisocial grsonalitydisorder. Theravasno overt evidence of depression/anxiety or mood
instability. Mr. Tripp wasvery logical ad goal directedin a mannerdesignedto get what he
wanted.Therewasnoclinical indicationfor antidepressamhedications. 2 Burdine did notestart
Wellbutrinbothbecausé is an abused driandMr. Tripp hada historyof drugabuseandbecause

it is notindicatedfor patientswith a seizuredisorder.



On January 18, 2017, Mr. Tripp complained of neck and back pain. Dr. Spanenberg

prescribed Cymbalta for pain relief. ORebruary 27, 2017Dr. Spanenbergcompleted a
thorough examinatiomf Mr. Tripp regardinghis continued complaints backandneckpain.At
thattime, Mr. Tripp reported thathetrial of Cymbaltawasineffective.Dr. Spanenberg notetat
anappropriatanedicationfor Mr. Tripp would be Neurontin, butgiven his prior diversion of
medication,he was hesitantto prescribet. Despitethe prior reportpr. Spanenbergdecidedto
reorderNeurontin, buinformed Mr. Trippthatanyfurtherissuegegardingdiversion wouldesult
in the discontinuationof themedication. Mr. Tripp indicatethathe understoodndagreed. Mr.
Tripp was prescribed NeurontiB00mg twice adaywith hislevelto becheckedby a blooddraw
in threeto four weeks.

Dr. Spanenberg was aware thabaépoint, Mr. Trippwasreceivinghismedicationsn a
crushed ofloatedmanner. This wasbasedon policy andthe widespreadrafficking of certain
medicationsDr. Spanenbergever observed arfyarmthat occurredto Mr. Tripp as a result of
his medicationsbeing cushed.

Dr. Deloneymet again withMr. Trippon April 7, 2017 andreiteratedhatfurther treatment
with Wellbutrin was not an optiomut that he had beenoffered severalother treatmentoptions
but refused.Dr. Deloneydiscussed with Mr. Tripp othaways of copingwith any depression,
including exercise socialization,and positive changedo his daily routine,but Mr. Tripp was
unwilling to makeany changes.

At that appointment, Mr. Trippequestedo have hismentalcodechangedstatinghe had
no mental healthproblems and waso longerinterestedn beingseenby mentalhealth staff. Dr.

Deloney agreed to review his request, having noted no symptoms of depressiofiety. a



However,dueto his frequentcomplaintsof moodsymptoms,she choséo maintainhis codeso
that hecouldcontinue to beseerregularly.

Dr. Deloneysaw Mr. Tripp on April 27, 2017, ardiscussedvith him severaljob options
that were availableto him, including a potential job on the paiotew. He expressedhterest
in that position. During that same vidit;. Deloneyexplainedhatshehadno vendettagainst Mr.
Tripp and thahewould have continuedccesdo a mentalhealthprofessionalincluding having
an availableoption of participatingin group therapy. She also recommend#tht he perform
regular exerciseand spendtime outsideto alleviateanydepressionAt the endof thevisit, Mr.
Tripp requestedo join grouptherapy sssionsandDr. Deloneyagreedo assistvith this. He also
requestedo beseenmorethanevery hreemonths,andsheagreedandorderedthat he beplaced
in grouptherapyandto be seenat an earliertime. Although heexpressedlispleasuravith not
receiving Wellbutrin, discontinuation b the medication didnot appearto have significantly
impacted Mr. Tripp’s behavior or interactiomside thefacility.

Degite being signed up for group therapysessions, Mr. Tripgvas inconsistentin his
attendanceOn June 13, 2017, he did not showfapgroup therapyNormally an offender would
be droppedrom groupatftertwo absencesandat that time Mr. Tripghadmissedfourweeksand
only attendedwo groupsessionsotal. A mental health provid@tannedo meetwith Mr. Tripp to
seeif he reallywantedtreatment.

On May 19, 2017,Dr. Deloneyreceivedan OffenderInformal Complaintin which Mr.
Tripp stated thate wasdissatisfiedwith his currentbehaviorahealthcodeplacemenof C-status,
therebyindicatingthathebelievedhewasnotin animmediateneedfor mentalhealthtreatmentDr.
Deloney did not lbange his codbecausat allowed her to seehim at leastevery 90 days for

mental health reviews.



B. Analysis

At all times relevant to MrTripp’s claims, he was a convicted offender. Accordingly, his
treatment and the conditions of his confinement are evaluated under standardshestalylithe
Eighth Amendment’s proscription against the imposition of cruel and unusual punisHedéng
v. McKinney 509 U.S. 25, 31 (1993) (“It is undisputed that the treatment a prisoner receives in
prison and the conditions under which he is confined are subject to scrutiny undégtitie E
Amendment.”).

Mr. Tripp alleges that the defendants violated his Eighth Amendment rights. Td prevai
an Eighth Amendmenteliberate indifference medical claim,plaintiff must demonstrate two
elements: (1he suffered from an objectively serious medical conditeorg (2) the defendant
knew about the plaintiff's condition and the substantial risk of harm it posed, but discetate
risk. Farmer v. Brennap511 U.S. 825, 831 (1994);Petties v. Carter836 F.3d 722, 728 (7th Cir.
2016) en bang; Pittman ex rel. Hamilton v. County of Madison,, 146 F.3d 766, 775 (7th Cir.
2014) Arnett v. Webste§58 F.3d 742, 7581 (7th Cir. 2011)'A medical condition is objectively
serious if a physician has diagnosed it as requiring texdtror the need for treatment would be
obvious to a laypersonPyles v. Fahim771 F.3d 403, 409 (7th Cir. 2014).

The defendants first argue that Mr. Tripp did not have an objectively serious hmedida
because Mr. Tripp did not actually have symptahdepression or anxiety sufficient to warrant
those diagnoses and he stated he had no mental health problems and did not want to begyseen. The
seek summary judgment on that basis. For purposes of this motion for summary judgment,
however, because Mr. Tripp was treated and at one point was placed on suicideneaciurt

will assume that Mr. Tripp had a serious mental health need.



The defendants next argue that they were not deliberately indifferent Twipp’s mental
health needs. The subjectiveerlent of a deliberate indifference claim “requires more than
negligence and it approaches intentional wrongdoing. The Supreme Court has compared the
deliberate indifference standard to that of criminal recklessngsgdn v. Downey805 F.3d 776,
784 (7th Cir. 2015) (internal citation and quotation omitted). To constitute deliberatergniitie
“a medical professional’s treatment decision must be such a substantial @gefvartuaccepted
professional judgment, practice, or standards as to demonstrate that the persorble sjidmsit
base the decision on such a judgmeRetties,836 F.3d at 729 (internal quotation omitted).

The claims against each defendant will be discussed in turn.

1. Dr. Burdine

Crushed Medications

Although Mr. Tripp alleges that the manufacturer of Wellbutrin warned not to put the
extended release pill in water or crush it, the record establishes that forsreasecurity and
safety of the prison, certain medications were crushed for all infatasperiod of time. This
made the medication more difficult to divert to other inmates. Moreover, therevideoee that
crushing certain medications harmed Mr. Tripp or made the medications &xgs/effin fact, the
record establishes that pharnsé& researched the issue and determined that there would be no loss
of efficacy in crushing the medications. More specifically, there is no resgdéhat Dr. Burdine,
or any other defendant, was aware that any harm would come from dispensingioredicdhis
way. Mr. Tripp has not presented any evidence showing deliberate indifference on tfeDpar

Burdine for allowing some of his medications to be dispensed in a powder form.



Discontinuance of Wellbutrin

Mr. Tripp alleges that Dr. Burdine refub® prescribe Wellbutrin in violation of the Eighth
Amendment. Dr. Burdine initially prescribed Wellbutrin in August 2016, but it wasmliscied
because Mr. Tripp was caught diverting it. Dr. Burdine chose not to reinitiateuthdecause it
was ofterabused and was contraindicated for patients like Mr. Tripp who had a history of seizures.
Dr. Burdine offered several other alternative medications, but Mr. Tripgedfthem all. It is
well-settled thatan inmate is not entitled to demand specific cand is not entitled to the best
care possible....Arnett,658 F.3d at 754. Rathamn inmate “is entitled toeasonable measures to
meet a substantial risk of serious harrd.” As noted above, a medical provider’s decision to
prescribe a particular coursé treatment can violate the Constitution only when that treatment
decision is such a substantial departure from accepted professional standarderasristrate
that the provider did not use accepted medical judgment in making the deetiies, 836 F.3d
at 729. Here, there is no evidence that the decision not to prescribe Wellbutritedldpan
accepted medical standards. “If a prison doctor chooses an easier and lessufitaatment
without exercising professional judgment, such a decigian also constitute deliberate
indifference.”Id. at 730. Here, however, the treatment choice was not less effective nor was it
made for an improper purpose. Rather, the decision was based on a medical cornioairidica
the prescription and was accomphby alternative treatment options.

Dr. Burdine is entitled to summary judgment on both claims asserted against her.



2. Dr. Deloney

Mr. Tripp alleges that Dr. Deloney refused to treat him and refused to prescrilked ment
health medications in violatioof the Eighth Amendment and in retaliation for his filing of
grievances.

No evidence supports the claim of denial of treatment. Rather, Dr. Deloneyrsawipy
three times in September of 2016 and twice in April of 2017. At these appointments,stiereoin
his complaints and provided him with treatment options. On May 19, 2017, Mr. Tripp submitted
an informal complaint stating that he longer wanted to be coded as needing maiital he
treatment. Dr. Deloney chose not to change his code because she wanted to comenberiat
least every 90 days. These facts to not support a claim of deliberate inddéferen

“To prevail on a First Amendment retaliation claim, [a plaintifff must show ({hahe
engaged in protected activity; (2) he suffered aidapon likely to deter future protected activity;
and (3) his protected activity was a motivating factor in the deferiddetssion to retaliate.
Daugherty v. PageNo. 173224,-- F.3d--, 2018 WL 4938968, at *2 (7th Cir. Oct. 12, 2018).
“Under the fist element, the filing of a prison grievance is a constitutionally protected yactivit
supporting a First Amendment retaliation claind” There is no evidence, however, that Dr.
Deloney deprived Mr. Tripp of treatment. In fact, she wanted to continue to treatdrntheugh
he wanted to stop seeing mental health providers. Mr. Tripp has not presented evideneat suf
to create a genuine issue of material fact on either the second oréhiehes of his retaliation
claim.

Dr. Deloney is entitled to summary judgment on both claims asserted against her.



3. Dr. Spanenberg

Mr. Tripp alleges that Dr. Spanenberg violated his Eighth Amendment rights by
prescribing medication in powder form and discontinuing his Wellbutrin for no reasonsdie al
alleges that B Spanenberg discontinued the Wellbutrin in retaliation for filing grievances

Medications

As discussed above, certain medications were administered in a powder form ta preve
diversion. There is no evidence that the powdered pills were any less/efteataused any harm
to Mr. Tripp or any other inmate. Moreover, there were appropriate mediagabns for
discontinuing the Wellbutrin. Mr. Tripp was observed diverting it and the Gabapentin. lmadditi
the Wellbutrin was contraindicated by his hrgtof seizures. Dr. Spanenberg observed no harm
to Mr. Tripp as a result of taking powdered medications. There is no evidencebafratel
indifference under these circumstances.

Retaliation

Mr. Tripp has failed to present any evidence showing that his grievance wawatingpt
factor in Dr. Spanenberg’s decision to discontinue the Wellbutrin. Rather, theviaiynee of
record reflects that Dr. Spanenberg discontinued Wellbutrin becauseérilip. was observed
diverting it to other inmates.

Dr. Spanenberg is entitled to summary judgment on all claims brought against him.

V. Conclusion
In sum, Mr. Tripp has failed to preat any evidence that would create a genuine issue of
material fact as to any of his claims in this actibime record demonstrates that the defendants are

entitled to judgment as a matter of law.



For the reasons explained above, the unopposed motiamionary judgment filed by the
defendantsdkt. [88], is granted. Final judgment consistent with this Entry and with the screening
Entry of May 19, 2017, dkt. 29, shall now issue.

IT ISSO ORDERED.

Date: 11/13/2018 Qmﬂ”\ 0N m

Hon. Jane l\/ljag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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