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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

KEVIN D. HAMLET,
Plaintiff,

VS. No. 2:17-cv-00067-WTL-MJD
COMMISSIONER Indiana Department of
Correction, INDIANA PAROLE BOARD,
K. DAVIDSON Indiana Parole Officer,
M. EASTON Indiana Parole Officer,
BROWN IMPD Officer, MARION CO.
CLERK OF THE COURT RM. 24,
SUPERINTENDENT New Castle Correctiona)
Facility, NEW CASTLE CORRECTIONAL )
FACILITY CLASSIFICATION DEPT., )
UNKNOWN New Castle Correctional Facility )
staff, RANDY SHORT Diector, Classification )

N N N N N N N N N N N N

IDOC, JOHN LAYTON Marion County )
Sheriff's Department, C. BURKETT Indiana )
Ombudsman, )
)

Defendants. )

Entry Dismissing Complaint and Directing Further Proceedings
l.

The plaintiff's request to proceaa forma pauperigdkt. 3] isgranted. The assessment of
even a partial filing fee is not feasible thts time. Notwithstanding the foregoing ruling, the
plaintiff owes the filing fee. “All [28U.S.C.] § 1915 has ever done is excpsepayment of the
docket fees; a litigarremains liable for them, and forhetr costs, although poverty may make
collection impossible.” Abdul-Wadood v. Nathan9l F.3d 1023, 1025 (7th Cir. 1996).
Accordingly, a separate order pursuant to 28 €.§.1915(b) for the collection of the filing fee

is being issued.
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The plaintiff is a prisoner currently incarcerated at Putnamville Correctional Industrial
Facility (“Putnamville”).Because the plaintiff is a “prisorieas defined by 28 U.S.C. § 1915(h),
this Court has an obligation under 28 U.S.C. 8§ 19b%#0 screen his complaint before service on
the defendants. Pursuant to 28 U.S.C. § 1915Alfl) Court must dismiss eéhcomplaint if it is
frivolous or malicious, fails to state a claim folieg or seeks monetary relief against a defendant
who is immune from such relief. In determinimpether the complaint states a claim, the Court
applies the same standard as when addressingtion to dismiss under Federal Rule of Civil
Procedure 12(b)(6)See Lagerstrom v. Kingstof63 F.3d 621, 624 (7th Cir. 2006). To survive
dismissal,

[the] complaint must contain sufficient fael matter, accepted as true, to state a

claim for relief that is plasible on its face. A claim B&facial plausibility when

the plaintiff pleads factuatontent that allows the court to draw the reasonable

inference that the defendantimble for the misconduct alleged.

Ashcroft v. Igbal556 U.S. 662, 678 (2009). Pro se complasuish as that filed by the plaintiff
are construed liberally and held a less stringent standarcathformal pleadings drafted by
lawyers. Obriecht v. Raemis¢tb17 F.3d 489, 491 n.2 (7th Cir. 2008).

[1.

Plaintiff Kevin D. Hamlet Beges that he was denied dpmcess and retaliated against
which led to his wrongful incarcerated. His oai are brought pursuant to 42 U.S.C. § 1983. The
complaint suggests that these alleged constitutional violations are a result of the way his probation
was revoked.

The settled law in these circumstances & tiwhen a prisoner makes a claim that, if
successful, could shorten his term of imprisonmigsetclaim must be brought as a habeas petition,
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not as a § 1983 claindeck v. Humphrey512 U.S. 477 (1994). “Should success in a civil suit
necessarily imply the invaliditgf a conviction or sentencegeckrequires the potential plaintiff to

wait until his conviction is niified before bringing suit.1d.; see also Apampa v. Layip7 F.3d

1103, 1105 (7th Cir. 1999). Hamlet seeks a datday judgment, money damages, costs and
undefined equitable relief. Although Hamlet does notifipatly seek an earlierelease date, it is

the injury alleged in a claim, and not the rebelught in the claim, which determines whether a
claim is cognizable in habeas corpusbould instead be brought as a civil actiGtayton El v.
Fisher, 96 F.3d 236, 242 (7th Cir. 1996). Hamlet’'s claim that he was wrongfully incarcerated as a
result of an illegal parole revaian proceeding could lead to thenclusion that he is entitled to

a shortened term of imprisonment.

This is true even if Hamlas no longer in custody based bis original sentence from
which the parole violation sprung. The custodyuieement in a habeas proceeding is met where
a prisoner attacks any one of a number of senteseesge.g., Peyton v. Rowa91 U.S. 54, 67
(1968), and when a prisoner atta@an earlier conviction, the effemftwhich was to delay the start
of his current unrelated sentenSee, e.g., Harrison v. Indiana97 F.2d 115, 117 (7th Cir. 1979).
The Seventh Circuit has expiad that when a prisoner:

seeks to attack a conviction the senteflocevhich has been fully served. . . . A

successful attack on therst conviction would norgheless shorten the time

remaining for him to serve, so thattlluration of his custly continued to be

determined by the consecutigfect of both sentences.

Id. Thus, if it were determined that Hamlet is entitled to a time-cut to an earlier sentence, this
determination would shorten the time remainingHion to serve on his current sentence. Under

these circumstances, maintaining a civil rigidsion in which damagese sought is barred by

Heck



Because Hamlet is still in custody and because success in this civil suit would necessarily
imply the invalidity of his se®mince, the complaint is barred Hgck

In addition, Hamlet has named at least tenviddials as defendants. As presented, it is
unclear from the complaint what role the indival defendants had in violating Hamlet's due
process and First Amendment rights. This is@sd reason for dismissaf the complaint. “A
damages suit under 8 1983 requires that a defénaa personally involved in the alleged
constitutionaldeprivation.” Matz v. Klotka 769 F.3d 517, 528 (7th Cir. 2014ge also Burks v.
Raemisch555 F.3d 592, 593-94 (7th Cir. 2009) (“Section 1983 does not establish a system of
vicarious responsibilitylLiability depends on each defendarknowledge and actions, not on the
knowledge or actions of persons they superviseManell’s rule [is that] that public employees
are responsible for their own mesetls but not for anyone else’scij{ng Monell v. New York City
Dep’t of Social Servicegl36 U.S. 658 (1978)).

For both of these reasons, thengaint fails to survive the screening required by § 1915A
and the complaint is dismissed without prejudice.

The plaintiff shall havehrough March 13, 2017, in which to show cause why Judgment
consistent with this Entry should not issuet@ifile an amended complaint which corrects the
deficiencies noted abov8&ee Luevano v. Wal-Mart Stores, In€22 F.3d 1014, 1022 (7th Cir.
2013) (“Without at least an opportimto amend or to respond am order to showause, an IFP
applicant’s case could be tossed out of couthaut giving the applicanany timely notice or

opportunity to be heard to clarify, contest,simply request leave to amend.”).

ITISSO ORDERED. L
Wit 3

. Hon. William T.Lawrence Judge
Date:2/13/17 United States District Court
Southern District of Indiana
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