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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
HEZEKIAH JOEL COLBERT,
Petitioner,

)
)
)
)
V. ) No. 2:17ev-00109IMSMJID
)
RICHARD BROWN Superintendent, )

)

)

Respondent.

Entry Discussing Petition for Writ of Habeas
Corpus and Denying Certificate of Appealability

Once convicted and after exhaustion or waiver of any right to appeal, a defendant is
presumed to stand “fairly and finally convictetiited States v. Frady56 U.S. 152, 164 (1982).

For the reasons explained in this Entry, #féort of Hezekiah Joel Colbert to show
otherwise with respect to hidendricks Countygonvictions fails. Higetition for a writ of habeas
corpus will therefore belenied. In addition, the Court finds that a certificate of appealability
should not issue.

I. Background

An Indiana jury foundColbertguilty of attempted murder and burglafijhe facts and

pertinent procedural history were reciteddalbert’sdirect appeal:

At the time relevant to this appeal, Jarrod Wilson (“Jarrod”) Islingty
Wilson (“Misty”) had been married, divorced, and remarried. In the summer of
2008, they had been married for seven years, but by the following summer, they
were estranged. Misty had started a romantic relationship with her high school
boyfriend, Collert Jarrod moved out of the marital residence on Murray Street in
Indianapolis and began to live at his parents' home on Sycamore Street in
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Brownsburg, IndianaColbertthen moved in with Misty and her children. Although
Misty andColberthad discussed ¢h prospect of marriage, she later
informedColbertthat she wanted to reunite her family and return to her husband
Jarrod. After learning thisZolbertsaid that he would kill Jarrod, and began to wear
in his waistband a butcher knife that he had takem fkéisty' s house. In August

of 2009, Jarrod went to Misty home to help her repair plumbing, and
metColbert at the house.

On August 28, 2009, three days af@mibertthreatened to kill Jarrod,
Misty sawColbertcarrying the butcher knif&hat same dayarrod returned from
work to his parentshouse. While on the computer, he received an instant message
from Colbert who was using Mistg account. The message stated, “Ha ha, nice
try. Shés playing both of us.” Tr. p. 404. Jarrod did not respond, mhirdorm
Misty about the message. Jarrod then opened the garage door in anticipation of his
parentsreturn home, and fell asleep on the living room couch.

Jarrod awoke aSolbertwas stabbing himColbertwrapped his arm around
Jarrod from behind, held him down, and stabbed him repeatedly in the side and
chest. Jarrod broke free fro@olbertand ran to the other side of the table in front
of the couch and “[g]ot a good look” @blbert who was only a few feet away. He
saw the knifeColbertwas holding, which he recognized as a butcher knife from
Misty’s house, and also noticed tidlberthad a tattoo on his neck. Jarrod
managed to escape to a neighbdrouse, where the neighbor called the police and
an ambulance. Jarrod was taken to Wishard hospital in Indianapolis, where he
underwent emergency surgery to repair his injuries, which included wounds to his
chest, abdomen, stomach, and diaphragm. Jarrod lost over one liter of blood and
has suffered from lonterm loss of feeling in his fingers. Jarrod told the police
investigating the stabbing th@blbertwas his attacker. When the police went
to Colbert’sresidence, he crashed his van into a neigslgarage while attempting
to flee.

The State subsequently chardgeolbertwith Class A felony
attemptednurder Class A felony burglary, Class B felony aggravated battery, and
Class C felony battery.he State also alleged thaolbertwas an habitual offender.
During the jury trial, the State called as a witness Sergeant Jennifer Barnes (“Sg
Barnes”), whoworked for the cyber crimes unit of the Indiana State Police. Sgt.
Barnes testified that she conducted a forensic search of the computetyas Mis
home and found evidence that someone had used the Yahoo! maps website to look
for directions from Mistys house, wher&olberthad been staying, to Jarfsd
parents house, where Jarrod was attack&dlbertobjected to this testimony on
hearsay grounds, but the trial court overruled his objection.



The jury ultimately foundColbertguilty as charged and found him to be an
habitual offender. At the sentencing hearing, the trial court
vacatedColbert'sconvictions for aggravated battery and battery, and reduced the
burglary conviction from a Class A felony to a Class C felony, all on double
jeopardy grounds. Thecourt then concluded that the aggravating factors
outweighed the mitigating factors and sentenCetbertto forty-eight years for the
attemptedmurderconviction, enhanced by thirty years for the habitual offender
determination, and to a consecutive twelve years for the burglary conviotiam, f
aggregate sentence of ninety years.

Colbertv. State2010 WL 5456977 *1-2 (Ind.Ct.App. Dec. 30, 2010eh'g denied, trans.
denied.

In the foregoing appeal, the Indiana Court of Appeals rejected Callaegluiments that
(1) the trial court erred by admitting evidence regarding an internethséar directions
from Colbert’'shouse to the victing houseand (2) his aggregate sentence of ninety years was
inappropriate.The denial of postonviction relief, in whichColbertclaimed that he had been
denied ineffective assistance from both his trial counsel and counsel in hisagipeal, was
affirmed inColbert v. State2016 WL 7398208Ind.Ct.App. 2016)transfer denid, 80 N.E.3d
181 (Ind. 2017).

Colbertnow seeks relief pursuant to 28 U.S.C. § 2254{a¢ respondent opposes issuance
of the writ Colbert seeks, arguing against it in part based on the merit¢befioclaims and in
part based on procedural default. The action is fully at issue and the record has bmsatglp
expanded.

II. Applicable Law

“[I]n all habeas corpus proceedings under 28 U.S.C. § 2254, the successful petitioner must

demonstrate that he ‘is in custody in violation of the Constitution or laws or treatles United

States.””Brown v. Watters599 F.3d 602, 611 (7th Cir. 2010) (quoting 28 U.S.C. § 2254(kag).



Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), PuliNb. 104-132, 110
Stat. 1214, became effective on April 24, 1996, and governs the habeas petition in thisarese be
Colbertfiled his petiton after the AEDP#s effective dateSee Lindh v. Murphyg21 U.S. 320,
336 (1997).

As explained by the Supreme Court, the AEDPA “places a new constraint on the power of
a federal habeas court to grant a state prisoner’s application for a writ of balpgesswith respect
to claims adjudicated on the merits in state cod¥ilfiams v. Rylor, 529 U.S. 362, 412 (2000);
see also MillerEl v. Cockrell,537 U.S. 322, 337 (2003) (“Statutes such as AEDPA have placed
more, rather than fewer, restrictions on the power of federal courts to grendfdrabeas corpus
to state prisoners.”).

Recognizing that state courts are no less experienced than federal courts in dealing
with claims of ineffective assistance of coun&lrt v. Titlow,571 U.S. __ , 134

S. Ct. 10, 1516, 187 L.Ed.2d 348, 2013 WL 5904117 at *4 (U.S. Nov. 5, 2013),
federal law erects a high deferential standard . . . for claims that a state i@rt er
Federal habeas relief is available only if the state d#gcision “was contrary to,

or involved an unreasonable application of, clearly established Federalslaw, a
determinedby the Supreme Court of the United States,” or “was based on an
unreasonable determination of the facts in light of the evidence presented in the
State court proceedings.” 28 U.S.C. § 2254(d)(1) ands@®; also Metrish v.
Lancaster 133 S. Ct. 1781, 1786 (2013).

Bailey v. Lemker35 F.3d 945, 949 (7th Cir. 2013). The decision made by a state court is deemed
to be contrary to clearly established federal law “if the state court applids different from the
governing law set forth in [Supreme Courflses, or if it decides a case differently than [the
Supreme Court has] done on a set of materially indistinguishable fdetsei'son v. Shavg75

F.3d 680, 684 (7th Cir. 2009)(quotiBgll v. Cone535 U.S. 685, 694 (2002)). An “unreasonable”

applicationof federal law is on&so lacking in justification that there was an error well understood



and comprehended in existing law beyond any possibility for fairminded disagme& Harper

v. Brown 865 F.3d 857, 860 (7th Cir. 2017) (citivgardv. Nea) 835 F.3d 698, 703 (7th Cir.
2016), and quotinglarrington v. Richter 562 U.S. 86, 103 (2011)). “A stateurt decision
involves an unreasonable application of this Ceutearly established precedents if the state court
applies this Cours precedents to ¢hfacts in an objectively unreasonable mannBréwn v.
Payton 544 U.S. 131, 141 (2005) (internal citations omitted). “Under § 2254(d)(2), a decision
involves an unreasonable determination of the facts if it rests upehnidicty that ignores the
clearand convincing weight of the evidenc&budy v. Basinge604 F.3d 394, 399100 (7th Cir.
2010) (citingWard v. Sterneg34 F.3d 696 (7th Cir. 2003))The petitioner carries the burden of
proof.” Cullen v. Pinholster131 S. Ct. 1388, 1398 (2011).

The Supreme Court has described AEDPA as “a formidable barrier to federal haleéas rel
for prisoners whose claims have been adjudicated in state court” and has eedpthedizourts
must not “lightly conclude that a State’s criminal justice system hagierped the ‘extreme
malfunction’ for which federal habeas relief is the remeBwrt v. Titlow 134 S. Ct. 10, 16 (2013)
(quotingHarrington v. Richter562 U.S. 86 (2011)kee also Renico v. Le859 U.S. 766, 773
(2010) (“AEDPA . . . imposes a hightieferential standard for evaluating statirt rulings, and
demands that state court decisions be given the benefit of the doubt.”) (interaéibguotarks,
citations, and footnote omitted).

In addition to the foregoing substantive stand&jdt, is the rule in this country that
assertions of error in criminal proceedings must first be raised incstatein order to form the
basis for relief in habeas. Claims not so raised are considered defaBfeatd v. Greene523

U.S. 371, 375 (1998) (citg Wainwright v. Syke<133 U.S. 72 (1977))Proceduradefaultis a



defense to federal habeas corpus revi€aks v. Pfister863 F.3d 723, 726 (7th Cir. 2017) (citing
Davila v. Davis 137 S. Ct. 2058, 2064 (2017)).

Procedural default can occur in several ways, “but two are paradigmatic.”
Richardson v. Lemker45 F.3d 258, 268 (7th Cir. 2014). A state prisoner can
procedurally default a federal claim if he fails to “fairly present” it “throughad

least one completeound of statecourt review, whether on direct appeal of his
conviction or in postonviction proceedingsld. Procedural default can also occur

if the state court rejects a federal claim based on a state procedural rule “that is both
independent of the federal question and adequate to support the judgehent.”
(quotation marks omitted).

Clemons v. Pfiste845 F.3d 816, 819 (7th Cir. 2017) (citingpomas v. Williams322 F.3d 378,
384 (7th Cir. 2016)).

Procedural default, although otherwise a bdetteral habeas review, may be excused in
certain circumstance$A federal court may excuse a procedural default if the habeas petitioner
establishes that (1) there was good cause for the default and consequent prejudice or (
fundamental miscarriage of justice would result if the defaulted claim is aad.héohnson v.
Foster, 786 F.3d 501, 504 (7th Cir. 2015)(internal citations omitted). “Under this -@agdse
prejudice test, a cause is defined as ‘an objective factor, external to the disfeinsgeded the
defendant efforts to raise the claim in an earlier proceeding.’ Prejudice means ‘an bicbrse
infected the entire trial that the resulting conviction violates due proc&ssith v. McKeeb98
F.3d 374, 382 (7th Cir. 2010) (internal citation omitted). The second exception, known as the
fundamental miscarriage of justice exception, requires a petitioner to shohwetls actually
innocent. He must show that “in light of new evidence, ‘it is more likely than not that oo abées

juror would have found petitioner guilty beyond a reasonable dotmiuse v. Bell547 U.S. 518,



537 (2006) (quotingchlup v. Delo513 U.S. 298, 327 (1995)). Actual innocence means factual
innocence, not legal insufficiencgousley v. United States23 U.S. 614, 623 (1998).
[11. Discussion

Colbert’s habeas claims are the same as asserted in his direct appeal and in his appeal from
the denial of his petition for pesbnviction relief. The first of these is that the trial carred by
admitting evidence regarding an internet search for directions Gabert'shouse toJarrod’s
parentshouse. Colbert v. State2010 WL 5456977, 2 (“During the jury trial, the State called as
a witness Sergeant Jennitgarnes {Sgt.Barne'y, who worked for the cyber crimes unit of the
Indiana State Police. Sgt. Barnes testified that she conducted a foesnsit of the computer at
Misty’s home and found evidence that someone had used the Yahoo! maps webskddo
directions from Mistys house, wher€olberthad been staying, to Jartsegarentshouse, where
Jarrod was attacke@olbertobjected to this testimony on hearsay grounds, but the trial court
overruled his objectiot). Colbertclaimedthat the evidenceegarding the online search for
directions was inadmissible hearsay.

The evidentiary ruling of the trial court which was challenged in Cokditect appeal
does not support a cognizable claim under 28 U.S.C. § 2294{@®) claim, therefore, is not
cognizable herePerruquet v. Briley390 F.3d 505, 511 (7th Cir. 2004) (“To say that a petitioner’s
claim is not cognizable on habeas review is thus another way of saying thatrhigpcésents no
federal issue at all.””) (quotinBates v. McCaughtrng34F.2d 99, 101 (7th Cir. 1991)Morgan
v. Krenke 232 F.3d 562 (7th Cir. 2000) (a federal habeas courts may only review a state
evidentiary ruling if it is erroneous and is of a constitutional magnituelghe state court’s ruling

must be so prejudicial as to compromise the habeas petitioner's due process right to a



fundamentally fair trial creating the likelihood that an innocent person evascted).Even were

it otherwise, moreover, this claim was notluded in Colbert’s petition to transfer in his direct
appeal and thus has been procedurally defaulted for purposes of federal hab&aseeHough

v. Anderson272 F.3d 878, 8923 (7th Cir. 2001)(petition&s failure to present issue to Indiana
Supgeme Court constituted procedural defaultygan v. McBride,74 F.3d 144, 146 (7th Cir.
1996) (“Forfeiture under 8§ 2254 is a question of a 'gatgernal law: failure to present a claim at
the time, and in the way, required by the state is an independent state ground of deaisign, ba
review in federal court.”).

The second claim imported here from Colleedirect appeal is his argument that his
sentence was excessive. The issue of sentencing within the parameters aWwsisi@ dinarily
outsidethe realm of federal habeas revidgo v. McBride 124 F.3d 869, 875 (7th Cir. 1997),
and this case is no exception. He is not entitled to habeas corpus relief based amthis cla

Colbert’s remaining claims are that he was denied the effective assistacounsel both
at trial and in his direct appeal. Although this is a single clagePole v. Randolph570 F.3d
922, 934 (7th Cir. 2009) (citingeoples v. United State¥)3 F.3d 844, 848 (7th Cir. 2005¢ach
specification of ineffectiveness must be fully exhausted in the stats eetCampbell v. Burris
515 F.3d 172, 185 (3d Cir. 2008) (“[I]neffective assistance of counsel claims basedecendiff
acts or omissions are discrete claims and must eacthbastrd.”)Kelley v. Secretary for Dep’t
of Corrections 377 F.3d 1317, 1344 (11th Cir. 200#)]o preserve a claim of ineffective
assistance of counsel, the habeas petitioner must assert this theoigfan@ltransparently
present the state courtsithiv the specific acts or omissions of his lawyers that resulted in

prejudice.).



The ineffective assistance of counsel arguments in Colbert’s action fecqrosttion
relief were these: He allegdaiat his trial counsel had rendered ineffective assistance by failing to
object to the following evidence: (1) two policedar videos (State’ Exhibits 122 & 123); (2)
Jarrods testimony regarding his identification of Colbert; (3) four letters writigrColbert to
Misty and her daughter (StaseExhibits 115118); and (4) the Stdte crossexamination of
Colbert during the jury trial regarding lpsior burglary conviction and the Staseevidence during
his habitual offender enhancement phase, the accumulation of which he claimed rasalted i
“transference of [the] burden of proof” in the habitual offender phaAseto his arguments
regarding representation by appellate counsel claothertallegedthat his counsel had rendered
ineffective assistarchby: (1) failing to raise an appellate issue regarding his Fifth Amendment
right to remain silent; (2) failing to raise an appellate issue regarding the adnimsievidence
of the four letters written by Colbert to Misty and her daughter; and (B)gad file a petition for
rehearing and a petition to transf€olbert v. State2016 WL 7398208, at *-3. Specifications
of ineffectiveness not supported by cogent argument weradaoessed by the Indiana Court of
Appeals and are considered procetlyi@defaulted hereSeeWillis v. Aiken 8 F.3d 556, 561 (7th
Cir. 1993). Colberhas not shown the existence of circumstances permitting him to overcome the
consequences of his procedural default.

Strickland v. Washingtor466 U.S. 668, 684 (1984), sUigs the clearly established
Federal law, as determined by the Supreme Court of the United States tha gowaim of
ineffective assistance of counsel.

Stricklandrecognized that the Sixth Amendment’s guarantee that “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the AssistancaséIC
for his defence” entails that defendants are entitled to be representedtiyraey



who meets at least a minimal standard of competddceat 685-687. “Under
Strickland, we first determine whether counsel's representation ‘fell below an
objective standard of reasonableness.” Then we ask whether ‘there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the prageedin
would have been different.’Padilla v. Kentucky559 U.S. 356, 366 (2010)
(quotingStrickland,supra,at 688, 694).

Hinton v. Alabamal34 S. Ct. 1081, 10888 (2014)(parallel citations omittg The Supreme
Court framed the determinative question as “whether cosnsahduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having gragluste
result.” Strickland,466 U.S. at 686. This Court must give “double deference” to the statéscourt
ruling on ineffective assistance of counsel claims because habeas review HDIRBA Aequires
a habeas court to give the state court and the defense attorney the benefit of thé&/cloddbts.
Donald,135 S. Ct. 1372, 1376 (2015).
The Indiana Court of Appeatecognized th&tricklandstandardColbert v. State2016
WL 7398208, at *5With respect to the specificatisof ineffective assistance of counsgltrial,
the Indiana Court of Appeals issued the following evaluation:
To demonstrate ineffective assistance of trial counsel for failure to plaject
petitioner must prove that an objection would have been sustained if made and that
he was prejudiced by coun'sefailure to make an objectio@olbert, however, has
failed to do so for each of his claims. Colbert has failed to specify wieitioin
his trial counsel should have made to the evidence he now challenges, and he has
failed to show that any such objections would have been sustained. Furthermore,
Colbert has made absolutely no showing that there is a reasonable probability that,
but for his trial counsé&s alleged errors, the result of the pratieg would have
been different.
Id. at *6 (internal citation omitted). With respect to the specifications of ineffecsisigstance of

counsel on appeal, the Indiana Court of Appeals found:

the argument most resembling a cogent argument is Callotaim that Appellate
Attorney Manning rendered ineffective asaigce by failing to raise an appellate



issue on direct appeal. Specifically, Colbert contends that Appellatenéytor
Manning should have raised an appellate challenge to the trial court’s denial of his
mistrial motion made after a police officer testif@d referenced Colbéstright
to remain silent.
. ... Colbert has not shown prejudice on this or any of his ineffective assistance of
appellate counsel claims.. . . Colbert, however, has not shown that there is a
reasonable probability that thesult of his direct appeal would have been different
had his appellate counsel raised the mistrial issue. Indeed, his brief contains a
rambling recitation of evidence from trial and general references to cases, and i
does not specifically show the prejcel necessary to meet the burden of his
ineffective assistance of appellate counsel claim.

Id. at *7 (footnotes omitted).

These assessmestresting in each instancen the prejudice prong of a claim of
ineffective assistance of counsalecompatible with the feder&itricklandstandard. And because
of this reasonable application of the controlling federal standard, “[ulnder AEDPA cannbt
be disturbed.Hardy v. Cross132 S. Ct. 490, 495 (2011).

V. Conclusion

Colbert’sconvictionswithstood challenge in the Indiana courts, and thus a presumption of
constitutional regularity attaches tilem SeeFarmer v. Litscher303 F.3d 840, 845 (7th Cir.
2002) (citingParke v. Raley506 U.S. 20, 280 (1992));Milone v. Camp22 F.3d 693, 6989
(7th Cir. 1994) (“Federal courts can grant habeas relief only when th@naotation of federal
statutory or constitutional law.”). ThiSourt has carefully reviewed the state record in light of
Colbert’sclaims and has given such consat®n to those claims as the limited scope of its review
in a habeas corpus proceeding pernstern v. Meisner812 F.3d 606, 610 (7th Cir. 2016) (“In
other words, [the habeas petitioner] must show a complete absence of reasonablea¢smia]t
appellate court’s decision.”) (citindgdarrington, 562 U.S. at 98). “A defendant whose position

depends on anything other than a straightforward application of establiseedanhot obtain a



writ of habeas corpus.Liegakos v. Cookel06 F.3d 1381, 1388 (7th Cir. 1997). No such
established rules entitéolbertto relief in this case.

Having applied the appropriate standard of review, and having considered the gleading

and the expanded recoolbert’spetition for writ of habeas corpus mustdmmied.
Judgment consistent with this Entry shall now issue.
V. Certificate of Appealability

Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a)Rdld® Governing
§ 2254 Proceedingsnd 28 U.S.C. § 2253(c), the Court finds that Colbert has failed to show that
reasonable jurists woufithd “it debatable whether the petition states a valid claim of the denial of
a constitutional right” and “debatable whether [this court] was comeits iprocedural ruling.”
Slack v. McDanigl529 U.S. 473, 484 (2000). The Court therefimelines to issue a certificate

of appealability.

IT IS SO ORDERED.

Date: 9/22/2017 O(mfm oo %IZZM\

/Hon. Jane M!ag{m>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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