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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

ANTHONY OKULOVICH, )
Plaintiff, §

VS. § No. 2:17ev-00132dJMSMJID
DURHAM & DURHAM, LLP, g
Defendant. §
ORDER

This matter is before the Court on Defendant Durham & Durham, LLB®arkfany)
Motion to Dismiss[Filing No. 17, and Motion for Rule 11 Sanctiong-iling No. 14. Plaintiff
Anthony Okulovich alleges that Durham sent him a deficient and misleading dlebtico letter
in violation of the Fair Debt Collection Practices AGEDCPA"), 15 U.S.C. § 1692t seq. For
the following reasons, the CoENIES Durham’s Motions.

l.
LEGAL STANDARD

UnderFederal Rule of Civil Procedure 12(b)(@)party may move to dismiss a claim that
does not state a right to reliefhe Federal Rules of Civil Procedure require that a complaint
provide the defendant with “fair notice of what the . . . claim is and the grounds upon which it
rests.” Erickson v. Pardysb51 U.S. 89, 93 (200{yuotingBell Atlantic v. Twomly, 550 U.S.

544, 555 (2007) In reviewing the sufficiency of a complaint, the Court must accept dHphezl
facts as true and draw all permissible inferences in favor of the plaf&&#Active Disposal Inc.
v. City of Darien 635 F.3d 883, 886 (7th Cir. 2011A Rule 12(b)(6)motion to dismiss ask

whether the complaint “contain[s] sufficient factual matter, accepted asdristate a claim to
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relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009quotingTwombly

550 U.S. at 570 The Court may not accept legal conclusions or conclusory allegations as
sufficient to state a claim for relieBeeVicCauley v. City o€hicagq 671 F.3d 611, 617 (7th Cir.
2011) Factual allegations must plausibly state an entitlement to relief “to a degree thalboge

the speculative level. Munson v. Gae{z673 F.3d 630, 633 (7th Cir. 2012)This plausibility
determination is “a contesdpecific task that requires the reviewing court to draw on its judicial
experience and common sensé&l’

.
BACKGROUND

The following facts are drawn frorvr. Okulovich’s Complaint, Filing No. 1], and
attached exhibit Hiling No. 1-1], which are treated as true for the purpose of resoDimpam’s
Motion. E.g, Geinosky v. City of Chi675 F.3d 743, 745 n.1 (7th Cir. 20XAbting that courts
must consider “documents attached to the complaint” under Rule 12(b)(6)).

Due tohis longtermmedical issues, Mr. Okulovidiasincurredseveraldebts for medical

care. Filing No. 1 at 2] One such debt was placed with Durham for collectiénling No. 1-1

at 2] At some point after Durham initially contacted Mr. Okulovich about the outstanding debt,

it sent Mr. Okulovich a letter, dated April 25, 200 &etter”). [Filing No. 1 at 2 Filing No. 1-1

at 2] The Letter was printed on “Durham & Durham Attorneys at Ldstterheadand provide
as follows:
FINAL NOTICE - SETTLEMENT OFFER
Dear Anthony Okulovich:
As addressed in our previous correspondence, medical services have been

provided to you as noted above. To date, full payment has not been received for
these services. This outstanding balance is your responsibility.
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In order to close your file and remove your account from our systems, our
firm is authorized to offer you a 30% discount on your outstanding balance. This
settlement offer will allow you to clear this outstanding detat enjoy a significant
savings.

Return this form with the above referenced payoff amount or pay online . . . .
Make your check or money order payable to Durham & Durham and upon receipt
of your payment the account will be closed. The opportunity to take advantage of
this settlement offer will expire thirty days from the date of this letter.

At this time, no attorney with this firm has personally reviewed the particular
circumstances ofjour account. This is an attempt to collect a debt. Any
information obtained will be used for that purpose. If you have any questions please
contact our office.

Thank you for your attention to this matter.

Respectfully yours,
Durham & Durham, L.L.P.

[Filing No. 141 at 2(emphasis in original)

On March 24, 2017, Mr. Okulovich brought suit in this Court, alleging that the Letter
violated his rights under the FDCR4 failing to disclose that the Letter was from a debt collector
[Filing No. 1] On May 12, 2017, Durham filed its Motion to Dismigs|ihg No. 11], and Motion
for Rule 11 SanctionsE[ling No. 17, which are now ripe for determinatidn.

[1.
DiscussioN

Durham argues that Mr. Okulovich’s Complaint fails to state a claim betaedestter
adequately disclosed that it was from a debt colle¢toling No. 11] In response, Mr. Okulovich

argues that the Letter fails to explicitly state that it was from a debt @wlleftiling No. 16 at

! Durham has included its argument in the body of its Motion to Dismigsng No. 11] Local
Rule 71(b) requires motions to dismiss to be “accompanied by a supporting brief.” S.D.Rnd.
7-1(b)(1). Going forward, Durham should take care to comply with all local ruleg]tees ¢purt
may strike any document that does not comply with the rules governing the form of dexume
filed with the court.” S.D. Ind. L.R. 1-3.
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10.] Mr. Okulovich further argues that any disclosure suggesting that the wettefrom a debt
collector is overshadowed by the fact that the Letter was setdvo firm stationary and has

references to “attorneys” and “settlementFilihg No. 16 at 4 In reply, Durham again argues

that its disclosure was sufficientziling No. 21 at 34.] Durham also argues that the Letter would

not confuse an unsophisticated consumer as to whether it was sent by a debt cdliéotpid.
21 at 4-1]

In evaluating whether a debt collectstommunicationscomply with the FDCPA, the
Court must apply an “unsophisticated consumer” standdrhg v. Heavner, Beyers & Mihlar,
LLC, 849 F.3d 348, 352 (7th Cir. 2017This standard is consistent with the FDCPgdal of
protecting the “consumer who is uninformed, naive, or trustingdmmon v. GC Servs. Ltd.
P’ship, 27 F.3d 1254, 1257 (7th Cir. 1998)cMahon v. LVNV Funding, LL(&744 F.3d 1010,
1019 (7th Cir. 2014) “[W]hile the unsophistated consmermay tend to red collection letters
literally,” the consumerdoes not interpret them in a bizarre or idiosyncratic fashiGruber v.
Creditors’ Prot. Serv., In¢.742 F.3d 271, 274 (7th Cir. 201{fnternal quotations omitted).
Dismissal is appropriate only “when it &parent from a reading of the letter that not even a
significant fraction of thgopulation would be misled by it. Zemeckis v. Global Credit &
Collection Corp, 679 F.3d 632, 636 (7th Cir. 2012)

Mr. Okulovich brings his claims pursuant 16 U.S.C. 81692¢ which begins with a
general prohibition against “using any false, deceptive or misleadingeapgsn in connection
with the collection of any debt.Marquez v. WeinsteiRinson & RileyP.S, 836 F.3d 808, 811
(7th Cir. 2016) In addition to this general rule, § 1692e “itemizes sixteen communications that

constitute violations of that provisionld.
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Among the sixteeitemized violations 0§ 1692e is subsection (11), whish‘quite clear
on what is required of a debt collector in an initial communication and in a subsequent
communication.” Damm v. Woods & Bate2017 WL 2193237 at *2 (C.D. lll. 2017)
Specifically, ‘in theinitial written communicationith the consumérthe debt collector must
disclose that the debt collector is attempting to collect a debt and that any information obtained
will be used for that purpose 15 U.S.C. § 1692¢e(11)in “subsequent communications,” the debt
collector must disclose “that the communication is from a debt colleédtbr These are “different
obligations,” which depend on “whether the communication is an initial or subsequent one.”
Damm 2017 WL 2193237at *3. Violations of § 1692e are generally not actionable unless they
are material-that is, if a misstateent “would not mislead the unsophisticated consumer” in
intelligently responding to an effort to collect a debt, the misstatement dogslatethe FDCPA.

Hahn v. Triumph P’ships LL(557 F.3d 755, 758 (7th Cir. 200@nternal quotation omitted);
Janetosy. Fulton Friedman & Gullace, LLR825 F.3d 317324 (7th Cir. 2016)(*For such claims,

we must assess allegedly false or misleading statements to determine wiestheutd have any
practical impact on a consumerights or decisiomaking process. . .”).

Mr. Okulovich relies heavily on théistrict court’sorder denying a motion to dismiss in
Damm which illustrates thatletermining whether a letter violates 8 1692e is a highly context
specific inquiry. 2017 WL 2193237 Damm rejecteda plaintiff's argument that an initial
communication requires the affirmative disclosure thide “sender of the communication
attempting to collect the deld a debt collectérunder subsection (11)bécause it is onljin
subsequent communicatiortbat the sender is required to remind the consumer of its status as a
debt collector.” Id. at *2. If the communication at issue had been a subsequent comnamicat

however, “the Defendant would also have had to identify itself as a debt collectorgly @ath
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the statuté. Id. Dammthus dealtvith an initial communication that did not have twbsequent
communication noticeand held that the initial communication was not additionally required to
provide the subsequent communication notice.

Damm likewise addressed whether the plaintiffs complaint regarding the initial
communication, which the court held technically complied with subsection (11), nonetledless s
a claim under the general prohibition on misleading communications GBderS.C. § 1692e
The defendant was a ldwm acting as a debt collector, and ttadlectionletter stated:* This firm
represents Abraham Lincoln Memorial Hospital, and this account has been turned ovarto us f
our attentiod The Defendant does not explain the nature of its representattitumcoln
Memorial or that it has been retained as a debt colléctdr.at *4. Emphasizing thathether a
particular letter could benisleadingo an unsophtscated consumer isquestion of fact, the court
agreed with the plaintiff thata‘consumemight reasonably believe that a letter from a law firm
signifies the preparation of legal proceedingot the collection of a debt,” or that the
“correspondence could have been sent to hide the fact that Defendant is a debt collector and to
instill fear that the Plaintiff may be subject to legal action for failure to comply wgh th
Defendants instructions Id. The court therefore denied the defendant’s motion to dismiss.

Durham, on the other hand, relies on several acdsgded ina markedly different context
from Dammand from this caseAmong such cases afoss v. Commercial Financial Services,
Inc., 31 F. Supp. 2d 1077 (N.D. IL999) Epps v. Etan Industries Inc1998 WL 851488 (N.D.

[l 1998), Petit v. Retrieval Masters Creditor Bureaus, [i211 F.3d 1057 (7th Cir. 20QGand
Volden v. Innovative Financial Systems, |del0 F.3d 947 (8t&ir. 2006)
First, each of these cases exd@psswas decidesdn a motion for summary judgment.

This is an important distinction as “‘confusion’ is a matter of fatter than law,” and ordinarily
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a plaintiff should be given an opportunity to “demonstrate that there is confusion asrahait
. [a] letter’s actual effect on unsophisticated consuméf&tker v. Nat'l Recovery, Inc200 F.3d
500, 503 (7th Cir. 1999).ox v. CDALtd., 689 F.3d 818, 822 (7th Cir. 2012)

Second, all of these cases are factually distinct from thisasasene involved a law firm’s
collection efforts. Rossinvolved a subsequent communication that contained, much like in this
case, the initial ammunication disclosure required under 8§ 1692e(Bl).F. Supp. 2d at 1079
80. However, the letter als@learlydisclose[d] that CFS [was] a ‘different kind of debtlection
company” Id. at 1079 The court observeithat given this disclosure, it would bdlifficult to
image how even the most unsophisticated consumer could interpret that phrase ag meani
anything other than the fact that CFS is a debt collecdrdebt collection companys a‘debt
collector in anyone’s vernaculdr.ld. On that basis, the court granted the defendant’s motion to
dismiss.

EppsandPetit were both decided on motions for summary judgment and neither involved
law firms acting as debt collector&ppsinvolved letters sent by Collection Protection Association
that were signed by a “Collection Manager998 WL 851488at *1. Under these circumstances,
theEppscourt held that an unsophisticated consumer would not be “confuse[d] about CPA’s status
as a debt collector” because the “letter contain[ed] no offer ‘to help the debibrat *9. Nor
did the letter bear any indication that someone other than a collection agendke letter in an
attempt to collect a debGeed.

Petitinvolved a letter sent by Retrieval Masters Creditor Bureau,dhé.F.3d 1057 The
plaintiff argued that the naen“Creditors Rireau” could cause confusion with the term “credit
bureau” or that an unsophisticated consumer might believe “that the collectioy aggquoestion

is both a credit bureau and a creditors’ bureali dt 1061 notwithstanding the fact that the letter
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also said that the “account is now being handled by debt twhkgtid. at 1064 The Seventh
Circuit recognizedhat the plaintiff's argument had “some merit,” but concluded that she could
not “prevail because at the summary judgment stage of a case she must do more than merely
speculate about how a naive debtouldointerpret the letter.”ld. at 1061 The plaintiff's own
testimony that she was confused by the name was not sufficient in the alisamgeyevidence,
for example, to create a genuine issue of material fdctt 1062

Volden an Eighh Circuit decisionis perhapsnost relevanto this situation, though it also
was an affirmance adummary judgment 440 F.3d 947 There, the court held that the initial
communication disclosur@Federal law requires us to inform you that this is an attempt to collect
a debt and any information obtained will be used for that purpea#bfied §81692e(11pecause
it “effectively convey[ed]” the fact that the communication was from a debt collestenthough
theletter wasa subsequent communicatiokl. at 955 But apart from being decided in a different
procedural posture by a different circuit coting letter wa sent bya company callethnovative
Financial Systems, Inc. and, like the letteEjps it bore no indication that it couldave been
sent by anyone other than a collection agency.

The Court rejects Durham’s categorical assertion that the initial communication notice
suffices as a matter of law to inform a consumer in a subsequent notice that the fettae a
debt collector. As thBammcourt observed 1692e(11)s “quite clearon what is required of a
debt collector in an initial communi¢ah and in a subsequent communication,” and in subsequent
communications, a debt collector must “identify itself as a debt collector to coniblythe
statute.” 2017 WL 2193237at 2. Thisinterpretation properly harmonizes the statutory text

subsection (11), which contains separate clauses providing what a debbcatlest “disclose in
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the initial written communication” and what it must “disclose in subsequent communscatién
U.S.C. 8§ 1692e(11)In this case, nowhere does the Lestatethat it was sent by a debt collector.

The Court agrees, however, that the statutory text need not be repeated verbatiim to mee
theFDCPA's requirement, particularly given the materialgguirementor 8 1692eclaims. But
even Volden appears to recognize that whether a letter “effectively conveys” the required
information unde8 1692e(11depends on the letter's context, and doeshold that the initial
communication disclosure necessarily conveys the information required in the subseque
disclosure. 440 F.3d at 95%noting that whether a letter is misleading turns in part on the
“reasonableness” of the plaintiff's interpretation of the lett&ach of the cases to which Durham
cites involve “easy” cases, where the letter indicated that it was sent by a “debt arollecti
company” (as irRos3, indicated that the account was being handled by “debt collectors” (as in
Petit, where the plaintiff also failed to present extrinsic evidence of confusion), or rezhtai
good enough disclosure while rmggesting that the letter could be sent by anyone other than a
debt collector (as iEppsandVolder).

This case, however, is much more closely aligned B&mm except that while thietter
in Damm included the required initial communication notice, Durham has not included the
required subsequent communication notice in the Letter. Rather, at the top oféhéslaetarge
“Durham & Durham L.L.P. Attorneys at Law” logo, followed by a “re:” lippviding the debt
holder and outstanding balance, followed BYNAL NOTICE - SETTLEMENT OFFER,” in

bolded, capitalized lettersFifing No. 1-1 at 2] The Letter directs the consunterDurham’s law
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firm website and provides that “no attorney with this firm has personally redi¢ne particular
circumstances of your accourtt. The Letter is signed “Durham & Durham, L.L.P.”

The Court cannot say as a matter of law thatuse of thdnitial communication notice
(“This is an attempt to collect a debt. Any information obtained will be used fopunabse.y
sufficiently compensates for the omission of the subsequent communication nolicedase.
This is because the Letter camsother indicators that suggest that Durham may play a role other
than debt collector with respect to Mr. Okulovich. For example, while Durham argues tha
“SETTLEMENT OFFER” has an ordinary meaning, such as discount, it also has a special legal
meaning The fact that the Letter was sent by a law firm makes it all the more reasthzdlae
unsophisticated consumer might infer that Durlveas acting as a law firm, seeking a settlement
for or representing its client in legal proceedings as opposadéty attemping to collect a debt.
Likewise, while the Letter states that “no attorney with this firm has pdlgaeaiewed the
particular circumstances of your account,” an unsophisticated consumegasapably infer that
an attorney review wdd be legal in nature and noierely part of an effort to collect a debt

In short, the Court concludes that it is not “apparent from a reading of the lettapthat
even a significant fraction olié population would be misled’bthe Letter or the omission of the
subsequent communication noticgameckis679 F.3d at 636Mr. Okulovich is therfore entitled

to “produc|e] extrinsic evidence, such as consumer surveys, to proveurtkaphisticated

2 Durham submitsthat other courts have required this disclaimer to avoid “[t]he false
representation or implication that . . . any communication is from an attorney” imdesS.C.

§ 1692e(3) [Filing No. 21 at Hciting Greco v. Trauner, Cohen & Thomasl|.IP., 412 F.3d 360,

364 (2d Cir. 2009)] This issue may be further addressed on summary judgment, though it
underscores the importance of providing a clear subsequent communication notice under
subsection (10) to make clear that any law firms orrtgs involved are acting as debt collectors

and not as providers of legal services.
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consumers do in fact find the challengedesteents misleading or deceptivédnetos 825 F.3d
at 323 and dismissal is not appropriate.

V.
MOTION FOR SANCTIONS

Finally, Durhamhas movedor san¢ions undef~ederal Rule of Civil Procedure oh the
basis that Mr. Okulovich is pursuing frivolous claimfg:iling No. 12] Rule 11(b)(2) requires
attorneys to certify to the Court that all filings “are warranted by existmgitdy a nonfrivolous
argument for extending, modifying, or reversing existing law or ftatbdéishing new law.” Fed.

R. Civ. P. 11(b)(2) The Court has concluded not only that Mr. Okulovich’s Complaint is
nonfrivolous, but also that it plausibly stata claim for relief making Rule 11 sanctions
inappropriate.

Additionally, while Durham represents that it served Mr. Okulovich with-eafled “Rule

11 letter” prior to filing its Motion for SanctionsE{ling No. 121 at 24], Rule 11(c)(2) requires

that the motiontself be served on the other party at least 21 days prior to fiked. R. Civ. P.
11(c)(2)(“The motion[for sanctionsjmust be served under Rule 5, but it must not be filed or be
presengd to the court if the challenged. claim . . . is withdrawn or appropriately corrected within
21 days after service . .”). To the exterda party maysubstantially complywith Rule 11(c)(1)

by sendinga letterinstead of the actual motiptheletter must offer the @portunity to withdraw

or correct the challenged pleading within 21 days without imposition of santtiddsll.
Telecom, Inc. v. PNC Bank, N850 F.3d 880, 888 (7th Cir. 2017But the Seventh Circuit
recently warned ilNorthern lllinois Teleconthat “[p]arties and district courts that rely on a theory
of substantial compliancghouldunderstand that . .they are inviting possiblen bancand/or

Supreme Court review of the question” of whether substantial compliance with Rule 11(@y1) m
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suffice under any circumstances. at 888 n.5 As the court observed, “[ihould not be difficult

for a party who is serious about seeking Rule 11 sanctions to comply with Rule I1(i)(2).
Durham’s Rule 11 letter mentions nothing about thel@l safe harbor and thus fails to

substantially comply with Rule 11(c)(1), if indeed substantial compliance weetdseiffice after

Northern lllinois Teécom [See=iling No. 121 at 24.] Nor does Durhamepresenthat it actually

served its Motion for Sanctions on Mr. Okulovich as requiredheyplain language of Rule
11(c)(2). The Court therefore denies Durham’s Motion for Rule 11 Sanctions for this additional
reason. See alsdHeinen v. Northrogsrumman Corp.671 F.3d 669, 671 (7th Cir. 201¢) . .

[T]his court is not inclined to award sanctions in favor of a party that cannot be llatitévéow

the rules itself.”).

V.
CONCLUSION

The Seventh Circuit has repeatedly cautioned the courts against “reliancer on ou
intuitions,” recognizing that there is a “distinction between what may cerfdiederal judge and
an unsophisticated consumeivicMahon v. LVNV Funding, LLG44 F.3d 1010, 1020 (7th Cir.
2014)(internal quotation omitted). Durham may ultimately prevail in its arguments that the Letter
adequately conveyedhe required information and is nattherwise misleading to the
unsophisticated consumer, but “[w]hether a dunning letter is confusing is a questiar’ ofdfac
at 1019 The Court thereforBENIES Durham’sMotion to Dismiss, [filing No. 11], and Motion

for Rule 11 SanctionsE[ling No. 17.

/Hon. Jane M)aggrtps-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Date: 10/2/2017

Distribution via ECF only to all counsal of record.
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