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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
JEFFREY S. HEIRONIMUS,
Petitioner,
V. No. 2:17ev-00182JMS-DLP

RICHARD BROWN Warden,

N N N N N N N N N

Respondent.

Order Denying Petition for Writ of Habeas Cor pus
and Denying a Certificate of Appealability

PetitionerJeffrey S. Heironimus is serving an-fi®nth sentence for dase convictiont
andaseparatd 8-year sentence fdris 2012 Vanderburgh County, Indiana, conviction for robbery
and his adjudication as a habitual offenddre sentences acensecutive He brings this petition
for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. For the reasons that follow, Mr.
Heironimus petition for a writ of hakbas corpus iglenied and the actiordismissed with
prejudice. In addition, the Court finds that a certificate of appealability should not issue.

l. Factual and Procedural Background

District court review of a habeas petition presumes all factual findinthe cftate court
to be correct, absent clear and convincing evidence to the conB98 U.S.C. § 2254(e)(1);
Danielsv. Knight, 476 F.3d 426, 434 (7th Cir. 2007). @irect appealthe Indiana Court of
Appeals summarized the relevant facts and ghoad history:

On May 26, 2011, Heironimus robbed the First Federal Saiagk in Evansville

wearing a darcolored hooded sweatshirt andrrying a backpack. Heironimus

insinuated that he had a gun phacing his hand in his backpack and took over
$3900in cash,which included $200 in recorded bait money. The bank’s alarm

1 Mr. Heironimus filed a separapetition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254
related to his other conviction in Case No. 2ci780140WTL-MJD.
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service immediately notified police. Witnesses Bradford TaleyJames Hendrix
saw a man with a dark hooded sweatshirt arfthckpack leave the bank, walk
quickly to an alley behinchebank, and get into a red pickup truck that had quickly
pulled intothe alley. The truck was described as a red Fe28@-extendedab
truck with damage on both sides. Tr. p. 56.

Fourteen minutes after receiving the alert from the bd&hlgnsville Polce
Department Sergeant Brian Hildebrandt sawek matching the given description
parked across the strdetm 1000 North Third Avenue, which was one mile from
the bank. The truck’s headlights were on, the keys were ingthiéon, and the
exhaust pipavas still warm. Sergeaitildebrandt called for a canine unit, and a
police dog arrived thatias certified and trained to detect ground disturbances and
human odor. The dog sniffed the outside of the truck and follolaeedcent to the
back door of 1000 North Third Avenue. Desyite officer’s attempt to get the dog

to move on, the dog returnéal the back door of the house and would not leave.
The officer andhe dog stayed at the back door to ensure that no one could leave
that way.

More officersarrived at the scene, and based on their belief ttteatrobbery
suspects were in the house and might be armeddéngled to secure and clear
the house. Officers knocked on tlhent door and were let inside by a resident of
the home, BillyHack. The dicers cleared the house, bringing the approximately
seven occupants outside, but did not otherwise search the haismimus and
Vincent Driskell, the man who drove the trumkay from the robbery, were two of
the occupants brouglautside. They were handcuffed and detained for sijow
identifications.

Sergeant Hildebrandt brought Talley and Hendrix to the scend, Talley
identified Heironimus as the passenger of thetmeck. Both Talley and Hendrix
identified Driskell as the drivei.he bank teller was also brought to the scene and
saw thatHeironimus matched the physical description of the robberdastiesaw
Heironimus’s photograph on television and definitivegognized him as the
robber.

Officers later obtained a search warrant for thesband found $1500 in cash in a
room upstairs. The bait money was alsaendered to the police by Driskell’s wife,
Melissa Hall, the dagfter the robbery. Additionally, police searched the red truck,
finding the registration indicating it belonged to Driskell. éfficer with previous
knowledge of the truck also confirmed thia¢ truck was Driskell’s.

The State charged Heironimus with Class C felony robberyantibitual offender
enhancement. Heironimus filed a motionstgppress the identificatiogvidence,
arguing that theédentifications were the fruits of an illegal entry by police into the
home. The trial court conducted a hearing, and the State aiqidte house was
not Heironimus’s residence. The trial codenied the motion to suppregsjury

trial was held, andHeironimus was found guilty. Heironimus was sentenced to



eightyears at the Department of Correction, with an additionayéans for the
habitualeffender enhancement, for a total execigextence of eighteen years.

Heironimusv. Sate, 2012WL 5378139, *1-2 (Ind. Ct. App. Nov. 1, 201¢Heironimus|”); see
also dkt. 107 at 24.

Mr. Heironimusappealed arguing that the trial court erred by admitting the witness
identifications of Talley and Hendrix that were the produet whrrantless, unconstitutional entry
into what he characterized as his resider&se.dkt. 10-5; Heironimus| at *2. The Indiana Court
of Appeals affirmedhis conviction. Id. at *3. Mr. Heironimus did not file petition for transfer
to the Indiana Supreme CouSee Dkt. 10-3.

On May 23, 2013Mr. Heironimusfiled a pro se petition for postconviction relief. Mr.
Heironimus later filed an amended petition, arguing that he receieffdctive assistance when
trial counsel failed to move fordirected verdict due tan alleged lack of evidence tha had
threatened the use of foraad when his appellate counsel failed to challenge the sufficiency of
the evidenceOnFebruary 8, 2016, the pesbnviction court entered its ordéenying relief Mr.
Heironimus appealed, raising the same groun@s October 17 2016, the Indiana Court of
Appeals affirmedhe state postonviction court’s denial of reliefHeironimus v. Sate, 2016 WL
6070339 (Ind. Ct. App. Oct. 17, 2016 Hgironimus 11”); see also dkt. 1312. Mr. Heironimus
sought review from the Indiana Supreme Court, but that court denied transfer omy8pP04.7.

OnApril 21, 2017 Mr. Heironimusfiled this petition for a writ of habeas corpus.

. Applicable Law

A federal court may gra habeas relief only if the petitioner demonstrates that he is in
custody “in violation of the Constitution or laws . . . of the United States.” 28 U.S.C. § 2254(a).
Mr. Heironimus’ petition is governed by the provisions of the Amtirorism and Effecte Death

Penalty Act of 1996 (“AEDPA”)see Lindh v. Murphy, 521 U.S. 320, 336 (1997).



The Supreme Court has described AEDPA as “a formidable barrier to federal iedie¢éas
for prisoners whose claims have been adjudicated in state court” and has eedpthedizourts
must not “lightly conclude that a State’s criminal justice system hpsriexced the ‘extreme
malfunction’ for which federal habeas relief is the remeBwyrt v. Titlow, 134 S. Ct. 10, 16 (2013)
(quotingHarrington v. Richter, 562 U.S. 86, 1022011));see also Renico v. Lett, 559 U.S. 766,
773 (2010) (“AEDPA . . . imposes a highly deferential standard for evaluating stateutmgs,
and demands that state court decisions be given the benefit of the doubt.”) (interatbmjuot
marks, citations, and footnote omitted).

Where aclaim has been adjudicated on the meritdatescourt, habeas relief is available
under thedeferential AEDPA standard only if the state caudetermination was (1) “contrary to,
or involved an unreasonable application of, clearly established federal law, asidedeynthe
Supreme Court of thenited States,” or (2) “based on an unreasonable determination of the facts
in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 22&1Q1jjen
v. Pinholster, 563 U.S. 170, 181 (2011). Thus, “under AEDPA, federal courtsnato
independently analyze the petitionertlaims; federal courts are limited to reviewing the relevant
state court ruling on the claimsRever v. Acevedo, 590 F.3d 533, 536 (7th Cir. 2010). “A state
court decision involves an unreasonable application of this Gatlearly established precedents
if the state court applies this Cowgtprecedents to the facts in an objectively unreasonable
manner.” Brown v. Payton, 544 U.S. 131, 141 (2005) (internal citations omittedlinder
§ 2254(d)(2), a decision involves an unreasonable determination of the facts if itp@stiact
finding that ignores the clear and convincing weight of the evide@oeuly v. Basinger, 604 F.3d
394, 399400 (7th Cir. 2010) (citingVard v. Sternes, 334 F.3d 696 (7th Cir. 2003))The habeas

applicant has the burden of proof to show that the application of federal law was unredsonable



Harding v. Sternes, 380 F.3d 1034, 1043 (7th Cir. 2004) (citivMpodford v. Visciotti, 537 U.S.
19, 25 (2002)).
[I1.  Discussion

Mr. Heironimusraisesfour grounds in his petition, which are actually five grounds

Ground One: prosecutorial misconduct in knowingly using false testimonial mafeoizl
witness Bradford Tallgydkt. 2 at 3-4;

Ground Two: sufficiency of the evidence, dkt. 2 at 5, 7

Ground Three: erroneous jury instructions, dkt. 2 at 5;

Ground Four: ineffective assistance of trial and appellate counsel for failing to call
witnesses to establish Mr. Heironimus’ standing in the residence of the seardeizure and
failing to properly crossexamine andargue against the ocof-court identifications made by
witnessesuch as Bradford Talley and the bank teller Susan Gibbs, dkt. 2 and-5

Ground Five: trial court denied him his right to alloe and confront witnesses at traaid
sentencing, dkt. 2 at 6.

Respondent argues that Mr. Heironimus’ claims are procedurally defaulédp ahe
extent any ineffective assistance of counsel claim is not procedurally defaubtsel ctaims were
adjudicated by the Indiana Court of Apfseasing a reasonable application of clearly established
federal law. Dkt. 10.

“Inherent in the habeas petitioner's obligation to exhaust his state court esnbefore
seeking relief in habeas corpsse 28 U.S.C. § 2254(b)(1)(A), is the duty to faipyesent his
federal claims to the state courtd.éwisv. Sernes, 390 F.3d 1019, 1025 (7th Cir. 2004). To meet
this requirement, a petitioner “must raise the issue at each and every teesdtiate court system,

including levels at which review isistretionary rather than mandatorylt. at 102526. In



Indiana, that means presenting his arguments in a petition to transfer to @#ma l8dpreme Court.
Hough v. Anderson, 272 F.3d 878, 892 (7th Cir. 2001A federal claim is not fairly presented
unless the petitioner “put[s] forward operative facts and controlling legal prsciph mpson v.
Battaglia, 458 F.3d 585, 594 (7th Cir. 2006) (citatiand quotation marks omitted).rd@edural
default “occurs when a claim could have been but wapnmesented to the state court and cannot,
at the time that the federal court reviews the habeas petition, be presented &betlvest.”
Resnover v. Pearson, 965 F.2d 1453, 1458 (7th Cir. 1992).

Mr. Heironimus has never raised grounds one (prosecutorial miscoridactgufficiency
of the evidence}hree (erroneous jury instructions),fime (denial of right to allocute or confront
witnesses) in any level in the state court system. Therefore, Mr. Heirohasiasled to exhaust
his state court reatiesas to those grounds. At this juncture, this failure constitutes a procedural
default ofthese grounds

As to ground four in this petition, Mr. Heironimus argues his trial and appellate counsel
provided ineffective assistance for failing to caltivéisses to establish Mr. Heironimus’ standing
in the residence of the search and seizure and failing to properlyestassne and argue against
the outof-court identifications made by witnesses. Although Mr. Heironimus has preyiousl
raised claims of ieffective assistance of trial and appellate counsel in state court, the baims
presented in his pesbnviction proceedingverethat (1) hereceivedneffective assistance when
histrial counsel failed to move for a directed verdict duanalleged lack of evidence theghad
threatened the use of foraad when(2) his appellate counsel failed to challenge the sufficiency
of the evidencen direct appealSee dkt. 1012; dkt. 1613. Mr. Heironimus does not, however,

raise these two claims of ineffieve assistance of counsel in this petition. Rather, he raises other



claims, none of which have bepresented in any level in the state court systeéiis claims of
ineffective assistance of counsel here are thereforgedsedurally defaulted.

“A procedural default can be overlooked when the petitioner demonstrates cause for the
default and consequent prejudice, or when he shows that a fundamental ngiscdnuatice will
occur unless thiederal court hears his claimWilson v. Briley, 243 F.3d 325, 329 (7th Cir. 2001)
(citing Coleman v. Thompson, 501 U.S. 722, 750 (1991)Jphnson v. Loftus, 518 F.3d 453, 455
(7th Cir. 2008). To demonstrate cause, the petitioner “must ‘show that some objedbve fac
external to the defense impeded counselfferts to comply wth the State’s procedural rule.”
Davila v. Davis, 137 S. Ct. 2058, 2065 (2017) (quotiNwrray v. Carrier, 477 U.S. 478, 488
(1986).)

In his reply, Mr Heironimus focuses on the merits of his claims and the alleygdSaf
his trial counsel.See dkt. 16. However, Mr. Heironimus does not address the procedural default
issue or make the required showing. Accordiniyly, Heironimus is not entitled to habeas relief
on any ground in his petition because none of them have ever been presented to the Indiana Court
of Appeals and Indiana Supreme Court.

V.  Conclusion

This Court has carefully reviewed the state record in ligh¥lafHeironimus’ claims and
has given such consideration to those claims as the limited scope of its reglkabieas corpus
proceeding permits.

Having applied the appropriate standard of review, and having considered the pleadings
and the recordyir. Heironimus’ petition for writ of habeas corpus mustdaaied.

Judgment consistent with this Entry shall nesue.



V. Certificate of Appealability
Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a) of the Rulesi@pver
8 2254 proceedings, and 28 U.S.C. § 2253(c), the Court findsethednald jurists wouldnot
find this Gourt’'s “assessment of ¢hconstitutional claims debatable or wrdngy, would not find
it debatablé'whether [this ©urt] was correct in its procedural rulinddack v. McDaniel, 529
U.S. 473, 484 (2000). The Court therefdeaies a certificate of appealability.

IT ISSO ORDERED.

Hon. Jane M!ag<m>s-Stinson, Chief Judge
'United States District Court
Distribution: Southern District of Indiana

Date: 9/13/2018

JEFFREY S. HEIRONIMUS
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