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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

RAQUEL N. CORNES,
Plaintiff,
V. Cause No. 2:17/6v-195-WTL-DLP
NANCY A. BERRYHILL, Acting

Commissioner of the Social Security
Administration,

N N N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Raquel Cornesequests judicialaview of the final decision of Defendant
Nancy A. Berryhill,Acting Commissioner of Social SecurigyCommissioné), finding that her
disability had ended and she was no longer entitled to Disability InsuBamedits (“DIB”).
The Court rules as follows.

. PROCEDURAL HISTORY

In a previous determination dated March 16, 2010, Cornes was found disabled by the
Social Security Administration (“SSA”) as #ugust 17, 2010. On August 16, 2013, as the
result of a periodic review, it was determined that Cornes was no longer disabfedaslate.
The cessation determination was subsequently upheld upon reconsideragogafter, Cornes
requested a hearing before an Administrative Law Judge (“ALAM)ALJ held a hearing on
November 17, 2015atwhich Cornes, proceeding without representation,aavacational expert
(“VE”) testified The ALJ issued her decision on May 4, 2016, finding that Cornes Hhdukra
disabled since August 16, 201After the Appeals Council denied Corngséquest for review

on February 23, 2017, Cornied thisaction seeking judicial reviean May 1, 2017.
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II. EVIDENCE OF RECORD

The relevant evidence of record is amgdy forth in the parties’ briefs and need not be

repeated here. Specific facts relevant to the Court’s disposition of this eascaissed below.

1. APPLICABLE STANDARD

Disability is defined asthe inability to engage in any substantial gainfuhatt by
reason of a medically determinable mental or physical impairment which candmeskip
result in death, or which has lasted or can be expected to last for a continuous perieasof at |
twelve months.” 42 U.S.C. 8 423(d)(1)(A). In order to be found disabled, a claimant must
demonstrate thatehphysical or mental limitations prevergitfrom doing not only &r previous
work, but any other kind of gainful employmehatexists in the national economy, considering
her age, education, and work experience. 42 U.S423%d)(2)(A). In determining whether a
claimant continues to kdisabled, the Commissioner employseaght-step sequential analysis.
At step one, if the claimant is engaged in substantial gainful acindyany applicable trial
work period has been completed, she is no longer disabled. 20 C.F.R. § 404 1)694(f)

At step two, the Commissioner determines whether the claisniampairment or
combination of impairments meets or medically equals anyirmpat that appears in the
Listing of Impairments, 20 C.F.R. pt. 404, subpt. P, Appf. o, her disability continues, and if
not, the Commissioner proceeds to step th&seC.F.R.8 404.1594(f)2). At step three, the
Commissioner determines whetheedital improvement has occurréidso, the analysis
proceeds to step four, if not it proceeds to step five. 20 C.F.R. § 40&){3P4At stepfour,
the Commissioner determines if any medical improvemawetased to the ability to workf not,
the dsability continues, if sothe analysis proceeds to step five. 20 C.F.R. § 404.1694(Bt
step five, the Commissioner determines if one of two groups of excepppiiss if neither

applies the disability continueslf the first group applieghe analysis proceeds to step six, and



if the second group appligthe claimants no longer disabled. 20 C.F.R. § 404.1598{f) At

step six, the Commissioner determines whethesfalie claimant’s current impairments in
combination are sever# they are the Commissioner proceeds to step seven; if they artheot,
disablity hasended.20 C.F.R8 404.1594(f)(6). At step seven, the Commissioner must assess
the claimant’s residual functional capacity (“RFC”) and determine if she@dorm hepast
relevant work. 20 C.F.R. 8 404.15941). If she can perform any of her past relevant work, the
disabilityhas endedout if she cannot perform any of her past relevant vibeanalysis

proceeds to the last stefd. At step eightthe Commis®ner determines if there is other work
that claimant can perform considering her age, education, past work experienceCamdtRE
limited burden shifting to the Commissioner to provide evidence that demonstraiathénat

work exists in significant numbers that claimant can still do given the relevant vatd#iotors.

20 C.F.R. § 404.1594(f)(8). If the Commissioner finds other work that claimant can do, she is no
longer disabledld. If the Commissioner cannot find other work that claimant casiuo,

remains disabled and entitled to DIRI.

In reviewing the ALJ decision, the ALJ’s findings of fact are conclusive and must be
upheld by this court “so long as substantial evidence supports them and no error of law
occurred. Dixon v. Massanari270 F.3d 1171, 1176 (7th Cir. 2001 5ubstantial evidence
means such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion,’id., and this Court may not reweigh the evidence or substitute its judgment for that
of the ALJ,Overman v. Astryes46 F.3d 456, 462 {7 Cir. 2008). In order to be affirmed, the
ALJ must articulate ér analysis of the evidence in ltgcision; whileshe*is not required to
address every piece of evidence or testimmegented she must “providen accurate and

logical bridge between the evidenmedherconclusiorthat a claimant is not disablédKastner



v. Astrug 697 F.3d 642, 646 (7th Cir. 2012). “If a decision lacks evidentiary support or is so
poorly articulated as to prevent meaningful review, a remand is reduickdcitation omitted).

IV. THE ALJ'S DECISION

The ALJ found at step one that Cornes had not engagedstastibl gainful activity. At
step two, the ALJ found that Cornes did not have an impairment or combination of impairments
which met or medically equaled the severity of any ofrtiy@airments in thé.isting of
Impairments. At step three the ALJ found that medical impromeoeeurred as of August 16,
2013. Using the most recent favorable determination as a point of comparisonCatrere
had been found to meet Listing 12.04 for her depression, the ALJ found at step four that medical
improvement was related to the abilioywork, because as of August 16, 2013, Comes’
impairment no longer met or medically equaled the listing. The ALJ did not docunyestep
five findings. The ALJ found at step six that Cornes continued to have the following ryedical
determinable impairments: degenerative joint disease, osteoarthritis, veysitioyndia,
borderline intellectual functioning, and obesity, which either alone or in cordrnagére
severe.The ALJ'sRFCdetermination was as follows:

Based on the impairments presenbBAugust 16, 2013, the claimant has had the
residual functional capacity to perform sedentary work as defined in 20 CFR
404.1567(a) as the claimant is able to lift and/or carry 10 pounds occasionally, sit
for six hours in an eight hour workday and stand and/or walk for two hours in an
eight hour workday, except: the claimant needs to alternate betweenasiiting
standing for five to ten minutes every hour while remaining on task at their
workstation, is unable to climb ladders, ropes or scaffolds, masmeally

climb ramps and stairs, balance, stoop, kneel, crouch, crawl or reach overhead
bilaterally and must avoid all exposure to extreme temperatures and hazards such
as unprotected heights or dangerous machinery. In addition, the claimant is able to
understand, remember and carry out simple, routine tasks, can maintain adequate
attention and concentration to carry out said tasks on jobs that do not involve fast
paced production or daily quotas, is able to manage changes in a routine work-
setting and isble to interact appropriately but on a superficial basis with co-
workers and supervisors and occasional brief and superficial interactiomevith t
general public.



Recordat16. The ALJ concluded at step sevdiatCornes was unable to perfopast relevant

work as a cleanenousekeeper and home attendahit step eightthe ALJ found, based on VE
testimonyconsidering Cornes’s age, education, work experience, andtR&@hereverejobs

that exiseédin significant numbers in the national economy that she could perform. Accordingly,
the ALJ concluded that Cornes’s disability ended as of August 16, 2013.

V. DISCUSSION

CornesargLes that the ALJ erred in numeraespectsywhich the Court addressgn

turn, below,as necessary to resolve this appeal
A. Moderate Difficulties with Concentration, Persistence, or Pace

Cornes argues that the ALJ’s RFC assessment failed to properly accommodate her
concentration, persistence, or pace limitations.

Regardless of the basishgpothetical question put by the ALJ to the VE “must fully set
forth the claimant’s impairments to the extent that they are supported by thelreedieace in
the record.”Herron v. Shalalal9 F.3d 329, 337 (7th Cir. 19940doranto v. Barnhart374
F.3d 470, 473-74 (7th Cir. 2004) (“If the ALJ relies on testimony from a vocational expert, the
hypotheticalquestion hgoses to the VE must incorporate all of the claimant’s limitations
supported by medical evidence in the recorftiting Young v. Barnhd, 362 F.3d 995, 1003
(7th Cir. 2004) (additional citations omittged3ee als&SSR 965p, 1996 WL 374183, at *5 (RFC
assessment “is based upon consideration of all relevant evidence in the caseneadmdgi
medical evidence and relevant nonmedaatience”); 20 C.F.R. § 404.1545. “Among the
mental limitations that the VE must consider are deficiencies of concentratisisigrece, or
pace.” Varga v. Colvin 794 F.3d 809, 813 (7th Cir. 2015) (citiMgrt v. Colvin 758 F.3d 850,
857 (7th Cir. 204); Stewart v. Astrueb61 F.3d 679, 684 (7th Cir. 2009)). “Although it is not

necessary that the ALJ use the precise terminology of ‘concentrationistpace,’ or ‘pace,’



we will not assume that a VE is apprised of such limitations unless he or she has ied#épend
reviewed the medical recordld. at 814 (citingYurt, 758 F.3d at 857.

The ALJ found that the record supported moderate difficulties in concentration,
persistence, or pace when assessing the “paragraph B” criteria used to elaketertty of
mental health conditions.R. at 14. Tie ALJalso gavegreat weight” to the opinionf Benetta
Johnson, Ph.D., a psychological consultant for the state agency. R. at 14. The ALJ hoted tha
Dr. Johnson had indicated that Cornes had maelénaitations in concentration, persistence,
and pace, and had opined a mental RFC that Cornes “is able to understand, remembgr and ca
out simple tasks, can relate to people on at least a superficial basis, caroatiskddr
sufficient periods ofitne to complete simple tasks and can manage light stresses involved in
work related tasks.” R. at 14-15 (citing R. at 332). The ALJ further noted that thenasses
was affirmed by a second psychological consultant at the reconsideratiemstatjalfter
reviewing the record, the undersigned finds that these opinions are consittghevabjective
evidence and relies heavily on them in determining the above ‘ParagrapleBacriR. at 15.

The Seventh Circuit has repeatedly expressed itecaomevith translating moderate
limitations of concentration, persistence, or pace into limitations as to the sKillé&aaands of
a job. “In most cases, however, employing terms like ‘simple, repetitive @skkeir own will

not necessarily excludeoim the VE'’s consideration those positions that present significant

There is no evidence that the VE independently reviewed the medical record or was
otherwise apprised of Cornes’s limitations beyond what was conveyed to him/AlyJtie
hypotheticals, which progressiyeaddedimitations, including one hypotheticalescibed in
terms identical to the ALJ’s ultimafRFC finding.

2The difficulties identified in the “paragraph B” criteria are used to rateaterity of
mental impairments at step two and step six. 20 C.F.R. § 404(%268p However, the RC
assessnmg used at steps seven and erglojuires a more detailed assessment by itemizing
various functions contained in the broad categories found in paragraph B of the adult mental
disorder listings. SSR 96-8p. Cornes challenges the ALJ’'s RFC finding baaedlbeged
failure to itemize her more detailed functional restrictions.
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problems of concentration, persistence and paCeConnor-Spinner v. Astryé27 F.3d 614,

620 (7th Cir. 2010) (citinétewarf 561 F.3d at 68485 (limiting hypothetical to simple, roug
tasks did not account for limitations of concentration, persistence, and gae@)scCraft v.

Astrue 539 F.3d 668, 677-78 (7th Cir. 2008) (restricting hypothetical to unskilled work did not
consider difficulties with memory, concentration or moadhgs)). “The ability to stick with a
given task over a sustained period is not the same as the ability to learn how ks @b #as

given complexity.” O’Connor-Spinner627 F.3d at 620 (citin§tewart 561 F.3d at 684-85;

Craft, 539 F.3d at 67%&ee ato Social Security Ruling 85-15 (1985) (“Because response to the
demands of work is highly individualized, the skill level of a position is not necessdatgd to
the difficulty an individual will have in meeting the demands of the job. A claimpnéntal]
condition may make performance of an unskilled job as difficult as an objectively more
demanding job)) “[W]e have repeatedly rejected the notion that a hypothetical like the one here
confining the claimant to simple, routine tasks and limitedractions with others adequately
captures temperamental deficiencies and limitations in concentration, gr@sijsind pace.”

Yurt, 758 F.3d at 858-59.

The Courtagrees witiCorness argument that the ALJ’'s RFC finding did not adequately
accounfor the moderate limitatianin attention and concentration supported by the record. The
Court believes that the combined holding¥/afgaandYurtare controlling in this caseThis
circuit has declined to adopt a blanket rule that checked boxes in Section | of tiAMbGtM
indicating moderate difficulties in mental functioning need not be incorporated into a
hypothetical to the VE. In fact, Murt, we explictly rejected the argument thateé should be
unconcerned . .with the failue of the ALJto mention the . .areas where [the state
psychologist] found moderate limitations because the narrative portion of thedeqguadely

translated these limitations into a mental RFC th@tALJ could reasonably adopt.Varga,



794 F.3d at 816citing Yurt, 758 F.3d at 858)Here, the ALXEXxplicitly relied heavily on Dr.
Johnson’s Section | of the MRFCA form assessments that Cornes would have moderate
limitations inthe ability to understand and remember detailed instructions, the ability yaaarr
detailed instructions, arttie ability to maintain attention and concentration for extended
periods R. at 330.The ALJ then attempted to capture the full limitations of record in her RFC
finding which describedh relevant part that Corneg“ale to understand, remember and carry
out simple, routine tasks, can maintain adequate attention and concentration to cardy out sa
tasks on jobs that do not involve fast paced production or daily quotas, is able to manage changes
in a routine worksettirg and is able to interact appropriately but on a superficial basis with co-
workers and supervisors and occasional brief and superficial interactiomeviglerieral publit.

R. at 14.

In Varga, the Circuitalsodealt with a state agency consultant’s opinion that included
moderate limitations in the ability to maintain attention and concentration famaed periods.
Varga 794 F.3d at 814. The RFC used/mrgadescribed similar limitations “to simple,
routine, and repetitive tasks .free of fast paed production requirements, involving only
simple work related decisions with few if any work place [sic] changes and namaore
occasional interaction with coworkers or supervisasich the Circuit heladovered only
limitations to skill level andvorkplace adaptatieanot attention and concentratiofd. at 814-

15. The Circuit invargafurther recognized the similarities witturt, where the RFC
additionally included a similar limitation as the instant das¢described that the claimant was
ableto “attend to tasks for sufficient periods of time to comgletd. at 815 (citingYurt, 758
F.3d at 855). However, the collective limitations were found inadequBgxalise a
hypothetical posed to a VE must incorporateof the claimant's lintations supported by the

medical record-including moderate limitation in concentration, persistence, and pace—we find



that the ALJ committed reversible erfold. at 814(citing Yurt, 758 F.3d at 85{ailure of ALJ
to include in hypothetical moderate difficulties in concentration, persistence, endfrébuted
to applicant in Section | the MRFCA form was reversible error).

The Commissioner cites B unpublished, nonprecedential decision of the Seventh
Circuit for the propositiorthat“[n]o rule requires that the ALJ use a particular wording
regarding pace limitations in the hypothetical if alternative phrasing adggaateunts for the
claimantslimitations . . . TheALJ permissilty used the alternative phrase ‘no production or
pacerate work’to account for Qilar's workpace limitations.” Commissioner’s Brief at 13
(quotingCihlar v. Berryhill, 706 Fed. Appx. 881, 883 (7th Cir. 201@iXing O’Connor-Spinner
627 F.3d at 620)). However, the Court fir€islar to be readily distinguishable. @ihlar, the
ALJ was adopting the opinion of a consultative examiner that the “work pace probsalbyliea
slowed down to allow her to function adequatelid” The ALJ also gave substantial weight to
the consultative examiner’s opinion thila¢ claimant’'snemory and concentration were within
normal limits. Id. The Circuit allowed the ALJ’s limitation ttho production or pace rate work”
to stand because it fully accommodated the particular limitations found byrthidtetive
examiner Here, as noted above, Dr. Johnson’s opinion, which the ALJ ostensibly relied heavily
upon, did not find Cornésconcentration to b&ithin normallimits, but rather opinethat it was
moderately limited.There is no portion of the Al's RFC finding that specifically reflects that
concentration deficiency. Moreover, the VE testified that an individual could baskfait most
about five percent of the time in order to maintain competitive employment. R. at 69.
Accordingly, the Court finds the ALJ’s error material and that remand is redoiréurther

consideration.



B. Dr. Bolinskey’s Opinion

In a related argument, Cornes also asserts that the ALJ erred in relyindpepionlings
of a consulting examiner, Dr. Bolinskey. Among the arguments Cornes makeghe fkiai
selectively referred only to the portions of the report that supported her decisieiCotirt does
not agree that the ALJ’'s summary of Dr. Bolinskey’s report itself walkeatisig in any
significantway. The ALJ referred to the report in support of her conclusion that concentration,
persistence, or pace was moderately lim{gattl presumably in support of her conclugiuet
Corneswas not more limited). The Alakcurately described the results of the IQ testing
showing a score in the extremely low range, forty-one, but also gave the propet ttatax
Bolinskeybelieved “the results were not an accurate estimate of her current level ofrfungctio
due to misleading behavior theiggestedhe was malingering (Exhibit 13F/2, 3).” R. at 14
(emphasis added). Dr. Bolinskey did in fact diagnose malingering. The Court doeachttte
ALJ’s treatment of the repotd suggesthatshe had conclusively agreed with the diagnosis and
she did acknowledge the actual results of the 1Q testing. Moreover, the Coasg aghethe
Commissioner that Cornes’s remaining arguments about the results of DsKegls report are
mostly speculative and more importantly fall outsidest@pe of review for this Court, which is
not able to reweigh evidence.

However, the ALJ’s discussion of Dr. Bolinskey’s report is not without isSTiee
ALJ’s opinion is important not in its own right but because it tells us whether the ALJ ha
considered all the evidee, as the statute requires [Herplo.” Stephens v. Heckler66 F.2d
284, 287 (7th Cir. 1985)An ALJ must considerdll relevant evidence” and may not analyze
only that information supporting the AlsJfinal canclusion. Clifford v. Apfe] 227 F.3d 863, 871
(7th Cir. 2000Xemphasis in original). Imperative to the ALJ’s analysis of whetherabitity

continues or ends is a comparison of the current evidence with the underlying evidence tha
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established disability in the most recent favorable determinaBes20 C.F.R. § 404.1594.
Notably missing from the ALJ’s decisipwhich discusses every other medical opinion of
record,is any discussion of a consultative examination report from February 2009, intcmmnec
with the prior favorable determination, from Dr. Brody. Dr. Brody also testedeS’s 1Q and
found a full scale score of fifty, resulting in a diagnagisSmoderate mental retardatioflisng

now outdated terminology). R. at 229-30. Dr. Brody’'s assessment directly conititthe

ALJ’s decision finding borderline intellectual functioning to be the supportedeseapairment,
that more recent 1Q testing was atwd, and that Cornes was not more functionally limited by her
intellectual disorde? The ALJ should have articulated how she resolved the conflict in the
evidence or at least demonstrated for the Court that she was aware of the apeflickemce.

Dr. Bolinskey was aware of the prior testing and assessment of Dr. Brody and made
several comments criticizing Dr. Brody’'s conclusionsr &ample Dr. Bolinskey opined that
the earlietesting results magiso banvalid, based on Cornes’s ability “to emgain a clear
pattern oimisleading test behavibduring the most recent testin®. at396. However, Dr.
Bolinskey’s criticism is not entirely accurates henotedthat Dr. Brody fnadeno comment
regarding the validity of the testing resyliR. at 36, when in fact Dr. Brody noted that Cornes
“is functioning intellectually within the moderately mentally retarded raigfehasacademic
skills which areconsistent with this findingln my opinion these test results provide a valid
estimate of her intellectuéiinctioning” R. at 229.Because the Court canmgtermine if the
ALJ evenreviewed Dr. Brodys reportand furthercannot determinbow the evidence would

have affected the ALJ’s opinion as to the validity of IQ testing or the vabdliBr. Bolinskey’'s

3 “Mental retardation” was formerly the diagnostic criteria forihigtl2.05, since
renamed “intellectual disability,” which triggers a listing analysis thatdiff@tably from the
other mental health listing of impairmen®0 C.F.R. pt. 404, subpt. P, App. 1.
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malingering diagnosis, both of which may have profoundly coloredvesallconclusions, the
issue further supports remand for reconsideration of all the relevant evidence.
C. Evidentiary Deficit and the Physical RFC Finding

Cornes further argues that the ALJ rejected the state agency reviewsulf@on
opinions as to her physical RFC, creating an evidentiary deficit, and did not explagihéow
filled that gap to arrive at her own RFC finding. The Cagrees.Cornes pinarily relies on an
unpublished, nonprecedential decision of the Seventh CircBitiote v. Astrue371 F. App'x
684 (7th Cir. 2010). However, the holdingSaiderests on longstanding Seventh Circuit
precedent.“When an ALJ denies benefits, she must buildaaeurate and logical bridge from
the evidence to her conclusioglifford v. Apfel,227 F.3d 863, 872 (7th Cir. 2000), and she is
not allowed to ‘play doctor’ by using her own lay opinions to fill evidentiary gaps iretied,
seeBlakes v. Bamhart, 331 F.3d 565, 570 (7th Cir. 2003)Suide 371 F. App>at690.

The ALJ noted the state agency consultant opinions of Dr. Brill and Dr. Smartt, who both
opined that Cornes was limited to a reduced range of light work. “The undersigasdrgise
opinions someaveight, as updated medical records received at the hearing level from Providence
Medical Group, Regional Health Orthopedics and Terre Haute Regional &l ¢Epibibits 17F,
18F, 19F) indicate that the claimant has been administered a steroid injectiorefo krexd due
to continued tenderness and limited range of motion of the joint and that she was refarred t
orthopedic surgeon to determine if she is a candidate for arthroscopic surgeay kameet
replacement. R. at 21. The ALJ then announced that the updated evidence supported her RFC

finding that Cornes was limited to a reduced range of sedentary work.

4 Even the physical RFC assessment of a reviewing physician appeared to neédflue
by the IQ testing performanead indication of malingeringSeeR. at 409 (Dr. Smartt found
Cornes to be only partially credible as to the severity of her symptoms aretiadliégct on
functioning ad citedto the results of the consultative examination with Dr. Bolinskey for
support).
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The vast majority of the treatment recotidatthe ALJ sumrarized to arrive at her RFC
finding were not part of thevidence that was reviewed by the state agency consulbasitead,
the records werim the three exhibits that the ALJ identifiad inconsistent with the consultant
opinions. The ALJ wasorrectto have focused her analysis of the consultant opiniotiseon
inconsistencies with updated evidenc&ofness significant left knee problems. The latest
consultant opinion of record, rendefgg Dr. Smarttdid not note any indications of a left knee
impairment at all, based on the evidencailable at the timef his review. R. at 405-06.Ah
ALJ should not rely on an outdated assessment if later evidence containing newasignif
medical diagnoses reasonably could have changed the reviewing phgsigamon’ Moreno
v. Berryhill, 882 F.3d 722, 728 (7th Cir. 2018t{ng Stage v. Colvin812 F.3d 1121, 1125 (7th
Cir. 2016) (remanding where a later diagnostic report “changed the picture so nmuhbk thial
erred by continuing to rely on an outdated assessm&niis v. Colvin764 F.3d 677, 680 (7th
Cir. 2014)(remanding after ALJ failed to submit new MRI to medical scru}inl) light of
Morenoand the related cases cited above, the Commissioner’s argument is notevethtek
the ALJ’'s RFC finding was supported by substantiadence, because she gave some weight to
the consultant opinionsho agreed with the ALJ in the ultimate result of the claBy that
rationale, an ALJ would be free to deny every claim where the consultants opsdthles
disabling RFC, regardless of the updated evidence.

The Court reads the ALJ’s decision differently, and finds that the basis ofL.ihe RFC
was her assessment of the updated medical evidence. “We have made clear, howAlds that
are not qualified to evaluate medical recdtd=smselves, but must rely on expert opinidns.
Morenq 882 F.3d at 72%citing Meuser v. Colvin838 F.3d 905, 911 (7th Cir. 2016) (remanding
because the ALJ improperly “played doctoGping 764 F.3d at 680 (prohibiting ALJs from

“playing doctor” by smmarizing the results of a medical exam without input from an expert).
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The concern with the ALJ playing doctor is borne lmgher treatment of the evidence in this
case. The Court is not able to logically follow some of her conclusions based on dreevid
cited.

Forexample the ALJ’s discussion of Cornes’s use of a walker is not well supportesl.
ALJ notes, “While the claimant was recommended to use a walker, the record does not indicate
she actually was provided with a prescription for one.” R. at 20. The ALJ not only contradicts
herself inasmuch agarlier in the decision she accurately notes that a walker was in fact
prescribed, R. at 1%¢eR. at479 (“will give Rx for Walker W/O wheels)), but, in additionthe
Court isnot able to follow the import of the distinction in the first place. A walker is not a
controlled substance that requirgsrascription Often a prescription might be necessary for
insurancecoveragegourposes. The relevant question is whether the assistive device is required
for ambulation. “To find that a hartteld assistive device is medically required, theustrbe
medical documentation establishing the need for a hand-held assistive device toadkihig or
standing, and describing the circumstances for which it is needed (i.e., wdlethertime,
periodically, or only in certain situations; distanced &rrain; and any other relevant
information)” SSR 969p. The ALJ does not address the questiomh@therCornes’suse of a
walker was necessary. There is at least some evidence in the record that it wasjanphysi
noted that[s]he has now required the use of a walker due to her knee pain.” R. &#30.
course, it is not clear on the face of this statement whether it reflectsyieigf's opinion or
whether it is simply repeating what Cornes has reported, but on remand the ALJ ghmiltee
this and other evidence regarding whether Cornes’s use of a walker was mediloediieth

Secondly, the ALJ’s discussion of the examination findne¢sted to the knee
impairmentcherry picks evidence to support her finding and ignores evidence that contradicts it.

The ALJnotes that a recent physical examinationgatid that Cornes was able to walk with a
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normal gait unassisted, citing R. at 448, and that physical examinations have bety “m
unremarkable,” R. at 20. However, she neglects to mention that even on thewlsith
Cornes’s gait was noted to beassisted, her sensation was decreased and the assessment was
severe osteoarthritis. R. at 448. At nearly every other visit with the providgjaiheras noted
to be abnormal, andecreased sensatiatso was notedR. at 463, 469, 474, and 479.

Lastly, even the evidence ti#Ad_J citesfails to explain how disabling complaints were
logically undermined. For example, the ALJ notes that Conwvas fecommended taanage
her symptoms by using conservative treatment, was informed that arthroscgpiy suould
likely provide her with little relief due to the nature of her arthritis and thatvslsesomewhat
too young for a total knee replacement (Exhibit 17F/1).” R. at 20. Despite Coroes gge,
multiple providers have discussed the upcoming needKkoneereplacement due to her
tricompartmental degenerative changes. R. at 430, A6é.concerwith proceeding with a
knee replacement at her age does not appear to have anything to do with thewdaekty
thereof of her impairment and correspaing complaints of pain. The ALJ also makes rafte
the fact that Cornes “was instructed to remain socially and physicéilg an numerous
occasions. This is inconsistent with a finding of disability.” R. at 20. The ALJnsatdhat
the record ritects she has been told to “keep physically active.” R. at 464, 474, and 479.
However, the same provider contemporaneously disdyssssible knee replacement, noted her
antalgic gait, and prescribed her a walkBepending on theontext “keeping phsgically
active” could mean anythingiong a continuum from avoidir@pmpleteimmobiity to running
marathons. Given the nature of the provider’s treatmasteittirely possible the directive was
given not because she was physically capable of signifiark-like activity, but rather because
her impairment was significantly limitingut engaging in some physical activity was nonetheless

better for Cornes’s overall health than being immob#Aé¢ any ratejt is not clear tahe Court

15



how being told to remain physically active demonstrates that Cornes is notalisaéée
Carradine v. Barnhart360 F.3d 751, 755-56 (7th Cir. 20043he does claim to be paralyzed”
and the ALJ failed to consider the difference between a péssbring able to engage in
sporadic physical activities and her being able to work eight hours a day fieeotvs days of
the week,” that was further “perverse” when the activity in question was a fdaharapy
necessary to manage her condition). The Court finds the ALJ&s$ssment of the significant
updated medical evidence to be problematic, necessitating remand for furtheeretios,
perhaps with the assistance aghadicalexpert.
D. Cornes’s Other Arguments

Cornesalso raises several issues concerningteer evidentiary development of the
record and the duties of the ALJ in handling certain issues with an unrepresembathtvidio
may nothaveunderstood portions of the proceedings due to her intellectual disorders. The Court
need not address these further arguments, which are rendered moot in light of Cornes now
having representation and the Court finding independent grounds supporting remand for furthe
proceedings.

VI. CONCLUSION

For the reasons set forth above, the decision of the Commise®EYERSED and
this case IREMANDED to the Commissioner for further proceedings consistent with the

Court’s Entry.

SO ORDERED#/16/18 b) '“ ’ J é

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of record via electromatification
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