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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
HOUSTON HARPER,
Plaintiff,
V. No. 2:17ev-00228IMS-DLP
CORIZON HEALTH INC.,et al.

Defendants.

N N N N N N N N N N

Order Granting Defendants’ Motion for Summary Judgment and
Directing Entry of Final Judgment

Plaintiff Houston Harper, an Indiana prisonemught this civil rights action pursuant to
42 U.S.C. 81983 against defendant Nurse Susan Leturgez for failing to properly treat his
dislocated shoulder. He also asserts that Corizon Health, Inc. has a widesstean, practice,
and policy of not meeting the emergency medical needs of inmates at WabagihOdatectional
Facility (WVCF). Dkt. 1. The Court screened the complaint@erthitted Mr. Harper'€ighth
Amendment deliberate indifference claamd state law emotional distress clamproceeagainst
both defendantsnd his state law breach of contract clainproceed against defendant Corizon
Presently pending before the Court is the defendants’ motion for summary ptdgfa the
reasons explained below, the motion for summary judgment, dkt. [3yhnsed.

l. Summary Judgment Legal Standard

A motion for summary judgment asks the Court to find that a trial is unnecéssanyse
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of lawSeeFed. R. Civ. P. 56(a)On summary judgment, a party must show the Court

what evidence it has that would convince a toiefiact to accept its version of the even@ekas
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v. Vasilades814 F.3d 890, 896 (7th Cir. 2016). The moving party is entitled to summary judgment
if no reasonable fadtnder could return a verdict for the nomoving party. Nelson v. Miller 570
F.3d 868, 875 (7th Cir. 2009). To survive a motion for summary judgment, thmavng party
must set forth specific, admissible evidence showing that there is a materiabidsia¢ fCelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). The Courews the record in the light most favorable
to the noamoving party and draws all reasonable inferences in that party’s f8kdoa v. lllinois
Cent. R.R. Cp884 F.3d 708, 717 (7th Cir. 2018It. cannot weigh evidence or make credibility
determination®n summary judgment because those tasks are left tad¢hinder. Miller v.
Gonzalez 761 F.3d 822, 827 (7th Cir. 2014). The Court need only consider the cited materials,
Fed. R. Civ. P. 56(c)(3), and the Seventh Circuit Court of Appeals has rdpemsisdred the
district courts that they are not required to “scour every inch of the recordVitence that is
potentially relevant to the summary judgment motion before th@mant v. Trustees of Indiana
University,870 F.3d 562, 5734 (7th Cir. 2017). Any doubt as to the existence of a genuine issue
for trial is resolved against the moving parBonsetti v. GE Pension Plaé14 F.3d 684, 691 (7th
Cir. 2010).

A dispute about a material fact is genuine only “if the evidence is such thabad®as
jury could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inel77 U.S.
242, 248 (1986). If no reasonable jury could find for the-mawing party, then there is no
“genuine” dispute.Scott v. Harrig 550 U.S. 372, 380 (200.7)Local Rule 561(e) requires that
facts asserted in a brief must be supported “wititation to a discovery response, a deposition,
an affidavit, or other admissible evidencdd. In addition, the Court will assume that the facts
as claimed andupported by admissible evidence by the movant are admitted without controversy

unless “the nomovant specifically controverts the facts in that partgsatemat of Material



Facts in Dispute’ with admissible evideicer “it is shown that the movant'sadts are not
supported by admissible evidencel’bcal Rule 561(f). The Court “has no duty to search or
consider any part of the record not specifically cited in the manner described visabdi)”
Local Rule 561(h); see Kaszuk v. Bakery and Confectionery Union and Indus. Intner. Pension
Fund 791 F.2d 548, 558 (7th Cir. 1986) (“The court has no obligation to comb the record for
evidence contradicting the movant’s affidavitsCarson v. E.On Climate & Renewables, N.A
154 F. Supp.3d 763, 764 (S.D. Ind. 2015) (“The Court gives Carson the benefit of the doubt
regarding any disputed facts, however, it will not comb the record to ideatify that might
support his assertions.”).
Il. Factual Background

The following statement of facts was evaluatedspant to the standard set forth above.
That is, this statement of facts is not necessarily objectively true, but asth&asy judgment
standard requires, the undisputed facts and the disputed evidence are presdmetigi t
reasonably most favorable to Mr. Harper as themoring party with respect to the motion for
summary judgmentSee Reeves v. Sanderson Plumbing Productsbi@.U.S. 133, 150 (2000).

A. Mr. Harper’'s Complaint

In his complaint, Mr. Harper alleged that when he dislocated his shoulder on October 1,
2016, Nurse Lrirgez refused to see him or provide him with pain medication because she was too
busy with other tasksHe alleged thahe put his own shoulder back into its socket, but that it
separated agalater that night. Mr. Harper states that he was taken back to the infirmaryyysee
a doctor, and given ice, a shot of something, and some Tylenol. His shoulder causes him moderate
to extreme pain to this day, he alleges, and Corizon has not providgadper pain medication

or an xfay to treat the conditionSeedkt. 1.



B. October 1, 2016, Shoulder Injury

Mr. Harper's medical records reflect that he injured his right shoulder wralgnpl
basketbalbn October 1, 2016 Dkt. 351 at 4; Dkt. 352 at 1B3-18. Although the medical records
reflect thatNurse Leturgez briefly saw Mr. Harper time waiting area of the clinidMr. Harper
asserts that Nurse Leturgez never talked to him or examined him. RathetirectoMr. Harper,

Lt. Ewers spoke to Nurdeeturgez in the back of the infirmary, but Nurse Leturgez stated that she
was too busy doing other things, such as handing out medication to other inmates, and refused to
give Mr. Harper any pain medication in the meantime. Dkt. 1@kb6 511 at £2. Mr. Harper’s

version of the evenis supported by a declaration by Stacey Huddleston, another innvatéCE.

Dkt. 511 at 34.

After Mr. Harper had waited for about an hour, the custody officers who accompénie
Harper into the cliniavithessed MrHarper (who had experienced a dislocated shoulder at least
once in the past) place his right shoulder back into proper alignment. He then informedbitiye cust
officers that he did not want to wait for any medical treatment in the clinic andstedquebe
returned to his cell. Dkt. 1 at 5-6; Dkt. 35-3 at 2.

Later that night, around 5am, Mr. Harper asserts that his shoulder becko&teisagain.
However, Dr. Ippel asserts that it would be highly unusual for a shoulder to dislocatesieep
as asubstantial amount of force is required to dislocate the shoulder joint and it isldiffic

imagine how the shoulder could dislocate without discrete trauma. DktaB6, n.2. Taking the

1 Mr. Harper's medical records show that he experienced two other baskel&tl injuries
earlier in 2016.0OnFebruary 18, 2016, Mr. Harper injured his right hand during a basketbal] game
but refused treatment at an outside medical facility. Dki2 863238. On July 7, 2016, Mr.
Harper dislocatedhis left shoulder while playing basketballd. at 3343. During thedoctors
examination, while MrHarper was rotating his arm, his shoulder relocated into the socket.
Although Mr. Harper stated he had furtherpain,he was transported to the Terre Haute Regional
Hospital ER and his shoulder was x-rayed.



evidence m the light reasonably most favorable to Mr. Harper, the Court will assume that Mr
Harper’s shoulder became dislocated agaound Sam.

Mr. Harper was seen the next day, October 2, 2016, at around 5:8¢ amedical staff.

Dkt. 1 at 6; dkt35-1 at 6; dkt. 38 at #12. Although he reported pain in his shoulder, there is no
indication (andMr. Harper does not claim) that the shoulder was dislocated at the time he was
examined bymedical staff in the facility clinic on October 2, 201Blis physical examination
reflected naswelling or discoloration fahe shoulder area. Mr. Harper reported no numbness or
tingling, butstated he was experiencing pain in his shoulder with moveméntHarper was

given ice compresses, a Ketorolac (Toradol) injection (a strong,-tromt analgesic used to
relievemodente to severe pain) and acetaminophen to take as needed. He was also given an ace
wrap and sling to immobilize the right arm and should€he medical records reflect that x-

ray of the shoulder was prescribed. However, Mr. Harper asserts thatywas ordered for his
shoulder. Dkt. 1 at 6.

On January 6, 2017, Mr. Harper was seen by Dr. Mary Ann Chavez in response to his
health care request forthat he was continuing to experience left shoulder pain and he believed
an xray of his shoulder had been prescribed after his October 1, 2016, shoulder disldakition.
352 at 56, 25. Dr. Chavez haareviouslytreated Mr. Harper’s dislocated left shoulder on July
7, 2016. Dkt. 352 at 4243. During her physical examination on January 6, 2017, Dvezha
informed Mr. Harper that ng-ray had been prescribedshe further noted that Mr. Harper was
continuing with his previously prescribbdme exercise progra(RlEP)to increase strength and
flexibility in his left shoulder. She observed that Mr. Harpsas able to touch the top and back
of his head.He had full range of motion and his strength in his left arm was almost equal to that

in his right arm.The only pain he noted was minimal pain along border of his left latissimus dorsi



(large muscle in k). Dr. Chavez encouraged Mr. Harper to continue with his shoulder
strengthening and flexibility exerciseBased on her physical examination of Mr. Harper, ©1o x
ray, prescription level pain medication, or further treatment was prescylded Ghavez.ld.

On February 13, 2017, Mr. Harper again submitted a request for health care statieg tha
had not received a shoulderay which he believed had been prescribBét. 352 at 4, 24.He
did not identify which shoulder he believed should bayed He was informed by nursing staff
that, based on his recent physical examination and reported symptomsynoexi been ordered.
He was encouraged to continue with his home exercise program and takihegeunter pain
medication as neededd.

OnMay 11, 2017, Mr. Harper submitted a request for health care stating that hawives
pain in his shoulder, bwagain failed tospecify which shoulder was in pain. Dkt.-35at 23.
During his visit with the nurse, Mr. Harper requested aayxfor hisshoulder, sx-ray for both
shoulders was orderedd. at 3, 23. Mr. Harper received the-say of both shoulders on May 13,
2017. Dkt. 352 at 21. No different or additional treatment was recommended by his medical
providers after Mr. Harper received his requestadyxand he has filed no further requests for
health care regarding shoulder ptoneither shoulder. Dkt. 35-1 at 8.

The results of Mr. Harper's May 13, 2017ray were similar tdnis earlier July 7, 2016
x-ray, dkt. 351 at 20. There was no acute fracture or dislocation in either of his sheulther
chronic conditions noted in both the right and left shouldexys-are typical for an active man in
his midifties and do not indicate, without further physical limitations, the need for surgery
prescription level pain medication, or any other treatment besides théheweunter pain
medication and strengthening exercises that en recommended by his medical providers.

Dkt. 35-1 at 8.



C. Shoulder Dislocations

Dr. Ippel, a physician employed first by Corizon, LLC, and later by Wexib Indiana at
the New Castle Correctional Facility, submitted an affidavit based on hisvre/Mr. Harper’s
medical records. Dr. Ippel’s affidavit regarding shoulder dislocatgeensistent with reputable
literature. Dr. Ippel opined that it is not certain what type of shoulder diglocaas experienced
by Mr. Harper on October 1, 2016, basa he reduced the dislocated shoulder himself {“self
reduction”) and left the clinic before he could be examined by medical st&ff. 3B1 at 4.
However, Dr. Ippel believes that as anterior dislocations account for asan&9o of shoulder
dislocatons, Mr. Harper’s October 1, 2016jury was most likely an anterior shoulder dislocation.
Id.; see alsdnttps://www.ncbi.nim.nih.gov/pmc/articles/PMC5058950/. Treatment of an anteriorly
dislocated shoulder involves placing the dislocated shoulder back into alignment. [S@xere
stops almost immediately once the shoulder joint is back in place. With multipledshoul
dislocations, there is recurrent shoulder instability and greater likelihooduoé fdislocations.
Seehttps://orthoinfo.aaos.org/enggasesconditions/dislocated-shoulderSeltreduction for an
anteriorly dislocated shoulder has a high success rate and generallggpiowigediate pain relief
once the dislocated shoulder is reduced. See https://www.ncbi.nim.nih.gov/
pmc/articles/PNC5882288/.

Although a shoulder dislocation can certainly be painful, unless the dislocation fresults
a severe traumatic event causing additional injury, it does not genemillyer the immediate
triage that a lifehreatening condition would require. As Dr. Ippel opines, in the prison setting, as
in the outside world, there may be some component of waiting when an injury or condition is
painful but does not rise to the level of an acute injury or illness that poses an inemisHitd a

person’s lie or longterm health. Dkt. 35-2 at 5.



[l Discussion

The defendants move for summary judgment onHrper’sclaims, asserting thaturse
Leturgez was not deliberately indifferent to his serious medical needs camdbtdintentionally
inflict emotional dstress, and Corizon did not have a custom or policy of deliberate indifference,
did not intentionally inflict emotional distress, and did not breach its contract hatintdiana
Department of CorrectiofiDOC). Dkt. 35. Mr. Harper argues that summanggment is
inappropriate because he contends that he suffered from an “emergent” madicaéed that
required immediate attention, but Nurse Leturgez failed to see him aadduketd receive an-x
ray for months. Dkt. 51. Inreply, the defendantsiartpat Mr. Harper has failed to create genuine
issues of material fact. Dkt. 52.

A. Deliberate Indifference Claim against Nurse Leturgez

At all times relevant to MiHarper’sclaims, he was a convictedmate Accordingly, his
treatment and the conditions of his confinement are evaluated under standardshestalylithe
Eighth Amendment’s proscription against the imposition of cruel and unusual punish@sent.
Helling v. McKinney 509 U.S. 25, 31 (1993) (“It is undisputed that the treatment a prisoner
receives in prison and the conditions under which he is confined are subject toysander the
Eighth Amendment.”) Pursuant to the Eighth Amendment, prison officials have a duty to provide
humane conditionsf confinement, meaning, they must take reasonable measures to guarantee the
safety of the inmates and ensure that they receive adequate food, clothing, ahelteedical
careFarmerv. Brennap511 U.S. 825, 834 (1994). To prevail on an Eighth Amerdmeliberate
indifferencemedical claim, a plaintiff must demonstrate two elements: (1) he suffered from an
objectively serious medical condition; and (2) the defendant knew about the pagcutiftlition

and the substantial risk of harm it posed, but disregarded thatldiski 837;Pittman ex rel.



Hamilton v. County of Madison, lll746 F.3d 766, 775 (7th Cir. 2014). A successful § 1983
plaintiff must also establish not only that a state actor violated his constitutidral bgt that the
violation caused the plaintiff injury or damag&ae v. Elyea631 F.3d 843, 846 (7th Ciz011)
(citation omitted).

“[Clonduct is ‘deliberately indifferent’” when the official has acted in aentibnal or
criminally reckless manneig., ‘the defendant must have known that the plaintiff ‘was at serious
risk of being harmed [and] decided not to do anything to prevent that harm from ag@weim
though he could have easily done so.Board v. Freeman394 F.3d 469, 478 (7th Cir. 2005)
(quoting Armstrong v. Squadrito152 F.3d 564, 577 (7th Cir. 1998)):Under the Eighth
Amendment, [a plaiiff] is not entitled to demand specific carfe] is not entitled to the best
care possible[He] is entitled to reasonable measures to meet a substakiaf serious harm to
[him].” Forbes v. Edgarl12 F.3d 262, 267 (7th Cir. 1997)A medicalprofessional is entitled
to deference in treatment decisions unless no minimally competent proféssanid have
[recommended the same] under those circumstan&gse’s v. Fahim771 F.3d 403, 409 (7th Cir.
2014). “Disagreement between a prisoner dmd doctor, or even between two medical
professionals, about the proper course of treatment generally is insufficiésglhyto establish
an Eighth Amendment violatioh.ld. (internal citation omitted).

The defendants do not dispute that Mr. Harpéiséocated shoulder injury constituted an
objectively serious medical need. Dkt. 35 at 13. Rather, they dispute whether Nurgez was
deliberately indifferent.

Mr. Harper argues that Nurse Leturgez failed to provide him with immeeiaéegency

care on October 1, 2016, for over an hour while he waited with a dislocated shoulder. He states



that he had to take “matters into his own hands” and alleviated his pain and suffepimgpinyg
his own shoulder back into place. Dkt. 51 &.7He thereafteasked to leave the clinic.

However, viewing the evidence in the light most favorable to Mr. Harper, Nursegket
had told him, indirectly through Lt. Ewers, that she was busy with other matters ssughding
out medication to other inmateNurselLeturgez used her reasoned medical judgment to determine
that Mr. Harper'dislocated shoulder was o urgent of a medical problem as to require her to
interrupt her treatment of other patients to immediately treat Bikt. 351 at 3. Mr. Harper lat
fixed his own problem by popping his shoulder back and left the clinic, thus refusing further
treatment that day. Mr. Harper does not allege that he requested any cadication before he
left the clinic that day.

Here, although Mr. Harper sufferédm a serious medical need, a dislocated shoulder, he
fails to show that he was at substantial risk of serious harm where he waited amdwwasable
to fix his own dislocated shoulder. Nor has he shown that his condition worsened because of the
delay. SeeWilliams v. Liefer491 F.3d 710, 715 (7th Cir. 200(tating that plaintiff must “offer
‘verifying medical evidencethat the delay (rather than the inmatenderlying condition) caused
some degree of hafin He also fails to show that Nurketurgez was specifically aware that Mr.
Harper was at serious risk of being harmed.

Failure to address complaints of pain can certainly lead to a claim of dé&dilredifference
but “this is not to say, however, that every ache and pain or medically recogoimiton
involving some discomfort can support an Eighth Amendment claBuiferrez v. Petersl11
F.3d 1364, 1372 (7th Cir. 1997Having to wait for a period of time at a clinic for a dislocated
shoulder is the sort of discomfort that one regularly suffers, whether in prison @e®Knight

v. Wiseman590 F.3d 458, 466 (7th Cir. 2000)An unincarcerated individual [who hurt his

10



shoulder]may well consider oneself fortunate if he receives medical attention at a standard
emergency room whin that short of a period of time [of at most two and half hdirs].

Moreover,Nurse Leturgez is entitletd deference in her decision that Mr. Harper did not
need to be immediately seelfyles 771 F.3cat409. Although Mr. Harper was unhappy withet
hour long wait he had to enduidy. Harper“is not entitled to demand specific carigle] is not
entitled to the best care possiblele] is entitled to reasonable measures to meet a substaskial
of serious harm tghim].” Forbes 112 F.3dat 267. Accordingly, Nurse Leturgez is entitled to
summary judgment on Mr. Harper’'s Eighth Amendment claim agheist

B. Deliberate Indifference Claim against Corizon

Corizon is “treated the same as a municipality for liability purposes under § 1988.”
Minix v. Canarecci597 F.3d 824, 832 (7th Cir. 2010) (holding that a corporation that contracted
with a jail to provide health services is “treated the same as municipalities for liabijiyges in
a 8 1983 action”)Fromer v. Corizon, In¢ 54 F. Supp. 3d012, 1027 (S.D. Ind. 2014). “ltis
well-established that there is respondeat superidiability under § 1983.”” Fromer, 54 F. Supp.
3d at 1028 (quotingackson v. lllinois MeéiCar, Inc, 300 F.3d 760, 766 (7th Cir. 2002)) . “A
‘private corporationis not vicariously liable under § 1983 for its employees’ deprivations of
others’ civil rights.” Id. Thus, to maintain his § 1983 action against Corizon, Mr. Harper “must
demonstrate that a constitutional deprivation occurred as a result of an expregserpnigtom”
of Corizon. See id(quotation omitted). Mr. Harpés required to show that a Corizon policy was
the “direct cause” of or “moving force” behind his constitutional injuPyles 771 F.3dat 409-
10. To do so, he must introduce evidence that establishes a plausible inference tha Cori

“maintain[ed] a policy that sanction[ed] the maintenance of prison conditionsfiivag[ed] upon

11



the constitutional rights of the prisonerd¥oodward v. Corr. MedServs.368 F.3d 917, 927 (7th
Cir. 2004).

“If a plaintiff cannot identify any formal policy that is unconstitutional, thearpiff may
show deliberate indifference through a ‘series of bad acts’ creating an addreat municipal
officials were awee of and condoned the misconduct of their employeEsomer, 54 F. Supp.
3d at 1028. A plaintiff cannot rely on the circumstances surrounding his own medicaétreatm
to establish the existence of a policy or practiSee Palmer v. Marion Cnty327F.3d 588, 597
(7th Cir. 2003) (holding that “a showing of isolated incidents does not create a gesuéasso
whether defendants have a general policy or a widespread practice of an unuoratitature”).

As noted, Mr. Harper’s claim against Corizon is that Corizon had a policy orgeratti
providing inadequate medical care, delaying giving pain medications, and imprivagrityg its
employees. In support, Mr. Harper has submitted an affidavit from inmate Robéstieman
regarding his ow care and the care of inmates Joe Williams, Michael Mason, Michael Aikens,
and David Howard. Dkt. 51 at 912. Mr. Holleman states he was denied care for his kidney
stone in October 2014 while incarcerated at Pendleton Correctional Faddityat 9. Mr.
Holleman further testifies that: (1) Michael Aikens died after being allegediyedigorompt,
adequate medical care at Pendleton Correctional Facility, (2) David Howardaired bleeding
ulcer after he was throwing up feces, and was allegedly denied prompt, adeediatd pare at
Pendleton Correctiondacility, (3) JoeWilliams suffered a torn anterior collateral ligament in
2017atWabash Valley and was denied emergency medical care, and (4) Michael Mifsmds
from a bleeding ulcer in July 2015, and was denied prompt, adequate medical care. Cguiz®n ar

that the provided testimony relates to situations that are “quite diffefeht.’52 at 4. Mr. Harper

12



was not told to submit a request for health care in response to his health concern natemésdhe
medical care. Mr. Harper was simply to wait for his tulah.

Mr. Harper “must demonstrate that a constitutional deprivation occurred astaofesul
express policy or custom” of Corizoifrromer, 54 F. Supp. 3d at 1027. As explained above, Mr.
Harper has failed to show any constitutional deprivation from his having to waitiietiNurse
Leturgez tareathis dislocated shoulder. Although Mr. Harper has provided affidavits from other
inmates in order to establish that Corizon had a custom of refusing treatmerdw garrectional
institutions, those cases are inapposite. Mr. Harper was not denied treatmewds bfgked to
wait, and when he became impatient, he popped his own shoulder back in and left the clinic. He
was tle one who refused further treatment on October 1, 2016.

Because Mr. Harper has failed to establish a pattern of deficiency was rbspéorshis
constitutional deprivation, summary judgment for Corizogranted

C. State Law Claims

Because the Courtak dismissed Mr. Harper’'s deliberate indifference claims, the Court
must decide whether it should exercise supplemental jurisdiction over his stattailas of
intentional infliction of emotional distress against both defendants and the breachrad abtaitm
against Corizon.

The Court has discretion whether to exercise supplemental jurisdictiora @lantiff's
statelaw claims. Carlsbad Tech., Inc. v. HIF Bio, In&56 U.S. 635, 639 (200%9¢e28 U.S.C.
§1367(c) (“The district courts may decliteexercise supplemental jurisdiction over a claim . . .
if . . . the district court has dismissed all claims over which it has original jurisdictio”). When

deciding whether to exercise supplemental jurisdiction, “a federal court shongide and

weigh in each case, and at every stage of the litigation, the values of judianamsgo
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convenience, fairness, and comityCity of Chicago v. Int'| Coll. of Surgeons22 U.S. 156, 173
(1997) (quotingCarnegie-Mellon Univ. v. Cohijli84 U.S. 343, 350 n.7 (1988)).

The Seventh Circuit has made clear that “the usual practice is to dismiss witjodigar
state supplemental claims whenever all federal claims have been dismisseal tpiabt' tGroce
v. Eli Lilly, 193 F.3d 496, 501 (7th Cir. 199see Sharp Electronics v. Metropolitan Life |%§.8
F.3d 505, 514 (7th Cir. 2009) (“Normally, when all federal claims are dismissed beé&by the
district court should relinquish jurisdiction over pendent dtteclaims rather than resolving
them on the merits.”) (citation and quotation marks omittéticeptions to the general rule exist:
“(1) when the statute of limitations has run on the pendent claim, precludingrigefik separate
suit in state court; (2) substantial judicial resoulttage already been committed, so that sending
the case to another court will cause a substantial duplication of effort; or (8)tvih@bsolutely
clear how the pendent claims can be decidéabVis v. Cook Cnty534 F.3d 650, 654 (7th Cir.
2008) (quoinhg Wright v. Associated Ins. Co9 F.3d 1244, 1251 (7th Cir. 1994)) (internal
guotation marks omitted). “If it is absolutely clear that the pendent claims cacideddm only
one way, the district judge can and should decide [them],vi® thee time of the state court.”
Bowman v. Franklin980 F.2d 1104, 1109 (7th Cir. 1998uotingMartin-Trigona v. Champion
FederalSav. & Loan Assi, 892 F.2d 575, 578 (7th Cir. 1989)As explained below, because it
is absolutely cleahow the pendent state law claims can be decided, the Court will rule on the
merits of the state supplemental claims.

1. Intentional Infliction of Emotional Distress Claim against Nurse Leturgez

The tort of intentional infliction of emotional distress hasrfelements a plaintiff must
prove: (1) the defendant must engage in extreme and outrageous conduct that (2) ilemtiona

recklessly (3) causes (4) severe emotional distress to anbDiber. Methodist Hosp690 N.E.2d
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681, 691 (Ind. 1997) (citing restatement (Second) of Torts 8§ 46 (196a)ility for intentional
infliction of emotional distress is found only if there is extreme and outrageous cofshime v.
Curtis, 673 N.E.2d 805, 8020 (Ind. Ct. App. 1996)The intent to emotionally harnonstitutes
the basis of the tortBradley v. Hal] 720 N.E.2d 7474, 752 (Ind. Ct. App. 1999).

Although Mr. Harper is unhappy that he had to wait at least an hour for Nurse keturge
see his dislocated shoulder, he fails to show that Nurse Leturgez engagedme extoeitrageous
conduct. The evidence does not reflect that Nurse Leturgez outright ignorédaider, but
merely that he had to wait a biThe evidence shows that Nurse Leturgez was busy with other
inmates and determined that Mr. Harpesfeoulder was not an emergency. Nurse Leturgez is
entitledto deference imer decision that Mr. Harper did not need to be immediately deges
771 F.3dat 409. Moreover, waiting an hour for a nurse when one suffers a dislocated shoulder
does not rie to an “extreme” or “outrageous” circumstahc@hus, Nurse Leturgez is entitled to
summary judgment on Mr. Harper’s intentional infliction of emotional distress claamsder.

2. Intentional Infliction of Emotional Distress Claim against Corizon

As explained above with Nurse Leturgez, Mr. Harper has failed to show thaé Nur
Leturgez engaged in extreme or outrageous conduct by having him wait an hoto tkesseen
for his dislocated shoulder. Moreover, there is no evidence that any other Corizoneamploy
engaged in extreme or outrageous conduct to inflict emotional distress on Mer.Harshort,
Corizon is entitled to summary judgment on Mr. Harper’s intentional inflictioenobtional

distress claim against it.

2 Indeed, citizens who are not in custody are often required to wait for an hour, or mare, whe
seeking medical care.
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3. Breach of Contract Claim aist Corizon

Mr. Harper claims that Corizon breached its contract withI@C by failing to properly
train its medical personnahd that Mr. Harper is a third party beneficiary to that contract. Dkt. 1
at 45, 13-14.

Neither party has provided the Court with a substantive discussion regarding tiaetcont
claim. The defendants’ simplistic response is that they did not breach anyctbetause ¥
Harper’'s medical treatment was appropriate and within the standard chiedriee failed to show
tha he suffered from any injury resulting from his medical treatment. Dkt. 35 atThe.
unfortunate result is that the Court has not been able to rely on the parties’ briestegd, the
Court’s ruling is based on a reading of the contract itself, dkt>5dnatl independent research.

It is well-settled law that “[t]he parties to a contract are the ones to complain of a breach,
and if they are satisfied with the disposition which has been made of it andlafra ander it,

a third party has no right to insist that it has been brokd#atold McComb & Son, Inc. v.
JPMorgan Chase Bank, NA92 N.E.2d 1255, 1258 (Ind. Ct. App. 2008) (internal quotation
omitted). In Indiana, “only the parties to a contract, those in privity witpaniges, and intended
third-party beneficiaries under the contract may seek to enforce the contdatiting Gonzales

v. Kil Nam Chun465 N.E.2d 727, 729 (Ind. Ct. App. 1984)).

Mr. Harper is not a party to the contract nor in privity with any of théigsarbut he
contends that he is the intended ttpedty beneficiary under the contract. The IndiSo@reme
Court has explained the circumstances under which a third party to a contractemaesforce

the contract:

3 The Court notes that neither party initially provided a copy of Corizon’s contrécthvei IDOC,
and the Court had to request that the defendants supplement its motion with a copglebvame r
contract. Dkt. 53.
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To be enforceable, it must clearly appear that it was the purpose or a purpose of the
contract to impose an obligation on one of the contracting parties in favor of the
third party. It is not enough that performance of the contract would be of benefit t
the third party. It must appear that it was the intention of one of the parties terequir
performance of some part of it in favor of subhd party and for his benefit, and
that the other party to the agreement intended to assume the obligation thus
imposed. The intent of the contracting parties to bestow rights upon a third party
must affirmatively appear from the language of the inséminwhen properly
interpreted and construed.
Cain v. Griffin 849 N.E.2d 507, 514 (Ind. 200@nternal quotation omitted).A third party
beneficiarymust show the following:
(1) A clear intent by the actual parties to the contract to benefit theotmirg
(2) A duty imposed on one of the contracting parties in favor of the third party; and
(3) Performance of the contract terms is necessary to render the third pagtt a di
benefit intended by the parties to the contract.
Eckman v. GreerB69 N.E.2d493, 496 (Ind. Ct. App. 2007¢iting Luhnow v. Horn760 N.E.2d
621, 628 (Ind. Ct. App. 2001)). “The intent to benefit the third party is the controlling factor a
may be shown by specifically naming the third party or by other evidehde.”
While there is no dispute that the performance of the contract, produced at-dktvasl
to be of benefit to the inmates of IDOC, the intent of the contracting partiesoavbréghts upon
Mr. Harperdoes not affirmatively appear from the language of the instruneee Cain849
N.E.2d at 514. In lllinois, the contract with the lllinois DOC specificalytains a clause
expressly disclaiming the existence of any tipadty beneficiaries See Flournoy v. GhosNo.
07 C 5297, 2010 U.S. Dist. LEXIS 41774, at *5 (N.D. Ill. Apr. 27, 2016hnson v. ShatNo.
15-cv-344-SMY-RJD, 2018 U.S. Dist. LEXIS 19277, at *25 (S.D. Ill. Feb. 6, 2018). While the
same clause is not found in Corizon’s Indiana IDOC contract, the only mentioncortinact of
inmates is inthe first line of the agreement that “[tlhe Contractor [Corizon] shall provide

comprehensive medical services, including dental, medical, mental health artcelbsiuse, to

offenders at IDOC correctional facilities.” DIg4-1 at 3 This is not an aififmative statement of
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any intent to bestow rights upon the inmates at IDOC. Nor is there an &ffgrsi@atement in any
part of the contract to show an intent to bestow rights on the inmat&dlisim. CCA of Tenn.,
LLC, No. 1:08cv-254-SEB-DML, 2010 U.S. Dist. LEXIS 61837, at *287 (S.D. Ind. June 21,
2010), certain nurseasserted that they were third party beneficiaries of a contract between CCA,
who was hired to manage the medical needs of inmates in Marion County jails, anditre Ma
County Sheff. The Court held that “nothing in the contract specifically indicates tleahtinses
who were employed by CCA at the Jail were intended to be third party barief¢iand therefore
summary judgment in favor of CCA was warrantédl. Similarly, because there was no intent by
Corizon or IDOC to specifically benefit and confer rights upon the inmatB£4t’s correctional
facilities in their contractiMr. Harperhas no legal standing to complain because he is not a third
party beneficiary to the contract.

Even if Mr. Harperwere a third party beneficiary to the contract and was correct that
Corizon breached its contract with the IDOC, Mr. Hailpas failed to demonstrate any damages
from the alleged breachSee WESCO Distribution, Inc. v. ArcelorMittal Ind. Harbor LLZ3
N.E.3d 682, 695 (Ind. Ct. App. 2014) (“The elements of a breach of contract claim are #@cexist
of a contract, the defendant’s breach, and damages to the plaintiff.”).

Accordingly, Corizon’s motion for summary judgment bistclaim is granted.

IV.  Conclusion

It has been explained that “summary judgment serves as the ultimate screen totweed ou
truly insubstantial lawsuits prior to trial.Crawford-El v. Britton,118 S. Ct. 1584, 1598 (1998).
This is a vital role in the management of court dockets, in the delivery ofgjustindividual
litigants, and in meeting society’s expectations that a system of jugie@teseffectively.

Indeed, “it is a gratuitous cruelty to parties and their witnesses to puthinengh the emotional
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ordeal of a trial when the outcome is foreordained,” and in such cases, sumngangntids
appropriateMason v. Continental Illinois Nat'l Bank04 F.2d 361, 367 (7th Cir. 1983).

Mr. Harper has not identified a genuine issue of material fact as to his clains ¢ase
and the defendants are entitled to judgment as a matter of law. Therefore, tidamtsfanotion
for summary judgment, dkt. [34], gganted.

Judgment consistentith this Entry shall now issue.

IT 1S SO ORDERED.

Date: 11/16/2018 Qmﬁf*\w m

/Hon. Jane M]ag<m>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution:

HOUSTON HARPER
852458

WABASH VALLEY —CF

WABASH VALLEY CORRECTIONAL FACILITY - Inmate Mail/Parcels
6908 S. Old US Hwy 41

P.O. Box 1111

CARLISLE, IN 47838

Jeb Adam Crandall
BLEEKE DILLON CRANDALL ATTORNEYS
ieb@bleekedilloncrandall.com

Andrew Schell
INDIANA ATTORNEY GENERAL
Andrew.Scheil@atqg.in.gov

Christine PotteWolfe
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christine.wolfe@atg.in.qov
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