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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

WILLIAM PEEK, )
Petitioner, ;

v g No. 2:1#cv-00343IJMSMJID
S. JULIAN Warden, ;
BUREAU OF PRISONS, )
Respondents. g

Entry Granting Motion to Dismiss and Directing Entry of Final Judgment

The petitionerbrought this action pursuant to the Administrative Procedures Act (“APA”),
5U.S.C. 8702, against S. Julian of the Bureau of Pris@eking a reduction in his sentence based
on his completion of a prograrHe originally filed this action in the Eastern District of Michigan
and filed an identical action in the Southern District of Indi&ese No. 2:1-¢v-183-1L.IM-MJD.
Finding that thepetitioner is not entitled to that reliehis Court dismissed that actiofhen the
action in the Eastern District of Michigan was transferred to this Courhamespondentiled a
motion to dismiss, dkt. [18]The petitioner responded to the mottordismiss by filig a motion
for summary judgment, dkt. [21], and the defendant responded in opposition to the plaintiff's
motion, dkt. [22].

l. The Petitioner’'s Motion for Summary Judgment

In his motion for summary judgment, thetgpionerargues that the government should be
bound by the position it took in this case before the wasetransferred to this CouAlthough
that position was favorable to tpetitioner it was based upon case law that was later overturned
by the United StateSupreme Court ihopez v. Davis, 531 U.S. 2302001).The petitioner had

notice of the existence abpez from at least the date of this Court’s dismissal of Case No: 2:17
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cv-183L.IM-MJD on May 2, 2017, before the government filed its response to titismpen the
Eastern District oMichigan. He therefore cannot succeed in making an equitable cldioido
the government to a position that he knew was in conflict with binding precédenif that was
not the case, it would be legal error for the Court to rely on case law that has edamed by
later Supreme Court precedeRar thesereason, the gtitionefs motion for summary judgment,
dkt. [21], isdenied
Il. The Respondent’s Motion to Dismiss

In his petition, the petitionalleges that he completed the Residential Drug Abuse Program
(“RDAP”) at Terre Haute. Pursuant to 18 U.S.C § 3621(e)(2), “The period a prisonectednvi
of a nonviolent offense remains in custody after successfully congpletneatment program may
bereduced by the Bureau of Prisons, but such reduction may not be more than one year from the
term the prisoner must otherwise setv@he petitionerasserts that, although he successfully
completed the RDAP, he was denied a sentence reduction under 8&ifically, the Bureau
of Prisons cited, among other things, 28 C.F.R. 8§ 550.5(b)(5)(ii) as a basis for denying the
reduction, which is a regulation that prevents inmates from receiving aseméeluction if they
are serving a sentence for a felohgttinvolved possession of a firearm.

The plaintiff brings two challenges to the denial of his sentence reduction. Fasguss
that there was no evidence proffered bydbeernment during his underlying criminal case that
he possessed a gun in the course of his drug offense. Second, he contends that the Bureau of
Prisons lacked authority to exclude an entire category of prisoners via 28 C.F.R 8§ 550m5(b) f
eligibility for a sentence reduction under 18 U.S.C § 3621(e)(2). p€ligonermaintains that,
pursuant to the APA, the Court should set aside the Bureau of Prisons’s decision and order a

reduction in his sentence.



These exact arguments have been foreclosed by the Seventh Circuit and Suprgme Co
respectively. First, the Seventh Circlidts rejected a similar challenge by a prisoner who argued
that he did not possess a firearm during the commission of his underlying convidropez
v. Rios, 553 Fed. Appx. 610, 610 (7th Cir. 2014). Although in that case the prisoner bought his
clam via a 28 U.S.C. 8§ 2241 habeas petition, the Seventh Circuit noted that he would not have
been successful even if his claim was brought under the APA becausAPa]action contesting
a discretionary denial of early release after successful completioinug treatment . . is
categorically barred b8 U.SC.] § 3625. Id. (collecting cases).

In that same case, the Seventh Circuit also rejected the second argunpestitithreer
raises here. Specifically, the Seventh Circuit noted that “a challertje BOPS general policy
also hits a dead end since the Supreme Court has held that excluding from eatythaisa
prisoners who were involved with firearms is a reasonable, permissible adativegbolicy” 1d.

(citing Lopez v. Davis, 531 U.S. 230, 244 (2001)).

Because district courts are not permitted to “convert” APA suits into habgas@mtions,
or vice versasee Richmond v. Scibana, 387 F.3d 602, 606 (7th Cir. 2004), the Court has assessed
the petitionets claims only for whether they state a viable APA claim, as this is expribsgsly
vehicle through which thgetitionefs claims are raised. Thus, the Court takes no view on whether
the petitionerhas viable challenges to the denial of sentencing redugticsuant to 28 U.S.C. §
2241. See Lopez, 553 Fed. Appx. at 611 (noting the types of challenges that can be raised in 8§

2241 habeas petitions).



For these reasons, the petitioner has failed to state a viable claim for rdéethm APA,
the defendat’s motion to dismiss, dkt. [18], granted and this action must ltbsmissed
Judgment consistent with this Entry shall issue now.

IT 1S SO ORDERED.

Date: 12/27/2017 QWMW\W m

Hon. Jane M!aggm>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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