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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
CHRIS KYNER,
Plaintiff,
V. No. 2:17€v-00373IMS-MJID

BENJAMIN R. LOVERIDGE, et al.

N N N N N N N N N

Defendants.
Order Granting in Part Defendants’ Motions for Partial Judgment on the Pleadings

Plaintiff Chris Kyner's amended complaint asserts b®ainjured his face in a fall when
he was housed at the New Castle Correctional Facility and that he received ocomstiyut
inadequate aa for his injuriedrom the defendants.

The defendants move for partial judgment on the pleadings arguing that certain of Mr.
Kyner’s claims are barred by the statute of limitations.

l. Standard of Review

After the pleadings are closed but early enonghto delay trial, a defendant may move
for judgment on the pleadings for reason that a complaint fails to state a claim upbrretief
can be granted. Fed. R. Civ. P. 12(c). A motion for judgment on the pleadings is goveireed by
same standards asmotion to dismiss for failure to state a claim under Rule 12(bj@ams v.
City of Indianapolis, 742 F.3d 720, 7228 (7th Cir. 2014).The @mplaint must state a claim to
relief that is plausible on its fac&ell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007A claim
has factual plausibility when the plaintiff pleads factual content that allowsothré todraw the
reasonable inference that the defendant is liable for the misconduct alfesherbft v. Igbal, 556

U.S. 662, 678 (2009). A remving court draws all reasonable inferences and fadésvar of the
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non{movant, but need not accept as true any legal assertitassly v. Armdlist LLC, 762 F.3d
661, 664-65 (7th Cir. 2014).
. Relevant Facts

Chris Kyneris currently incarcerated at the Wabash Valley Correctional Facilityhdsut
suedcertainmedical providers based on care that he received while at New Castle Correctional
Facility. Those defendants are Dr. Loveridge, Deanna Hauri, Jane Gregory, NaogMegan
Miller, and Meranda VicenteMr. Kyner filed his original Complaint on August 3, 2017. In his
original Complaint, he identified as defendants Dr. Loveridge, Deanna Hanei, Giaegory,
Nicole Davis and Meranda Vicente. On December 6, 2047, Kyner filed an amended
complaint which added Megan Miller as a defendant.

The following facts are as pleaded in Mr. Kyner's amended complaint, dkt. 35, and are
assumed to be true for the purposes of this Order only.

On June 9, 2019\Ir. Kyner slipped and fell on the right side ofshiace. As a result,
several hargblastic objects were imbedded in his face, althcugimitially did not realiz¢his. It
wasnot until June 12, 2015, thigtr. Kyner noticed a small object in the right side o law and
some numbness on the right smfehis face. On that day, he haddlivered a health services
request to the nursing staff during rounds in his & requested to berayed as soon as ggible
and to have any objects removed.

By June 14, 2015, the numbness . Kyner’s right face had expanded and he
experiencesgwelling. He handed a request seeking emergency medical cAhers¢eHauri on
the evening of June 14, 2015, and verbally told her of his complaints. Natseallegedly
acknowedgedthat Mr. Kynerhad swellingand a possible infection in his face, lrse Hauri

ignoredthe symptomsand toldhim to submit another request. After speaking WtirseHauri,



Mr. Kyner alleges that he developed escalating pain in his right caedkhe had difficulty
sleeping or lying down on the right side.

On June 15, 201%4r. Kyner attended a sick call appointment witiNarseVicente. He
advised her of his symptoms, including the pain, and the presence of foreign objects in his face
He al® told her he suspected an infection and requested pain medication and arstidiatise
Vicente allegedly refused to physically examhm, but acknowledged the possible infection,
swelling, and mobile objects in his right che&he denied his requests for medication and advised
him he would be scheduled for “this Thursday” - June 18, 20dith-the onsite practitioner.

Although he claims it was not accurately documented in the rddiordyner claims his
pain worsened with swelling and itchingle apparently did not see anyone on June 18, 2015, so
he submitted another request for medical treatm@ntJune 23, 201%urseVicente responded
to the request in writing, advising him that his appointment had been reschedullyd2a2015.

On June22, 2015 Nurse Haurirepeated this statemetat Mr. Kyner as well. He continued to
inform the nursing staff that he was experiengag, difficulty sleeping, and the inability to lie
on the right side of his fac&y June 27, 2015, Mr. Kynarface lad become very swollen, painful,
numb, and itchy. He reported these issues to various nurses.

Dr. Loveridge sawMr. Kyneron July 2, 2015. Mr. Kyner related to the doctor his history
of injury, severe, ongoing pain, worsening numbness, and swelling thiecaight of June 14,
2015. Duringthe physical evaluation, Dr. Loveridge felt an object in Mr. Kyner’s right upper
gums and another three centimeters under the right Hyese were mobile and tender to move.
Dr. Loveridge noted that Mr. Kynérad atypical face pain, mild erythema, and ederiv. Kyner
claims Dr. Loveridge also acknowledged a possible infection but did not note it in his rd2ords

Loveridge toldMr. Kyner he would be set for an-pay on Monday, July 6, 2015, but he would



likely need to reopen the laceration and remove the object from dddfyner's eye. Dr.
Loveridge planned to reféfr. Kynerto the dentist to evaluate his gums and prescribed antibiotics,
but allegedly denieMr. Kyner pain medication.

On July 6, 2015NurseVicente adviseiIr. Kynerthat he was scheduled for ammay that
day. But when the officers came to tédke Kynerto the x-ray, he refused to suit up because his
jump suit was filthy; instead, he requested a clean jumpsuit. The officer®t providehim a
clean jumpsuit and tollurseVicente thatMr. Kynerrefused the xay. Mr. Kyner attempted to
contact NurseVicente through correctional officers so he could receive thayxbutNurse
Vicente would not speak with himNurseVicente, he argueshould have seellr. Kyner and
confirmed that he truly was refusing. The next,ddyrseVicente toldMr. Kyner that she knew
he wanted to speak with her, but she had wanted to go home.

Mr. Kyner was taken for the-kay on July 8, 2015. Dr. Loveridgdso reexaminedVr.
Kyner, felt the objectembedded in his face, and noted that thhays did not reveal their presence.
He planned to schedule Mr. Kynenth a specialist. A different doctor,Dr. Davis also took a
panoramic xray that did not revédhe presence of any foreign objectdr. Kyner advised Dr.
Loveridge of the pain, numbness, swelling, and itching in his face, and difficultyrgheue
requested pain medication and stronger antibiotics, but Dr. Loveridge deniediimepication
because “another two weeks or so’s nothing.”

Dr. Loveridge submitted the outpatient request on July 9, 2015, and it was approved on
July 14, 2015.Mr. Kyner complains thaNurseVicente should have ensured that Dr. Loveridge
saw him more promptly and thgtie should not have deferred to Dr. Loveridge’s inadequate course

of treatment. He raises the same complaint against Nase.



On July 29, 2015, Mr. Kyneattended his consult with Dr. Alderman, wieonovedseveral
foreign objects from his face. DAlderman prescribed00 mgof ibuprofen to Mr. Kyner
beginning July 29, 2015, and ending on August 5, 2015. In addition, Dr. Alderman prescribed the
antibiotic amoxicillin 500 mg over the same period of time.

Mr. Kyner contendgthat beginning July 3015, he was denie@ny pain medication,
much lesshuprofen,and the nurses occasionally failed to give him the antibiotics. On August 5
or August 6, 2015NurseVicente gaveMr. Kyner some Tylenol, but not the full amount. She
ignored his requests fthe missing medicationMr. Kynerreports that Dr. Loveridge knew as of
July 29, 2015, that he required ibuprofen or something similar, but he did not provide it.

Mr. Kyner alleges that he filed grievances relating to the medical persoraéli® fto
provide him with proper medical care. Specifically, he assertshthaubmitted twanformal
complaints concerning the nursing careMegan Miller on June 22, 2015, but she failed to
respond.He pursued the grievance process, receiving responses from others on July 21, 2015, and
July 22, 2015.

[l Discussion

The defendants argue that (1) all claims against Megan Miller be dismissexbasit of
the statute of limitations; and (2) all claims against the other defendants tliacHoefore August
3, 2015 be dismissed on the basis of the statute of limitations.

A. Statute of Limitations

The statute of limitations for claims under 42 U.S.C. 8§ 1983 arising in Indianayean
Devbrow v. Kalu, 705 F.3d 765, 767 (7th Cir. 2013pckson v. Kotter, 541 F.3d 688, 699 (7th
Cir. 2008);Behavioral Institute of Indiana, LLC, v. Hobart City of Common Council, 406 F.3d

923, 929 (7th Cir. 2005)To determine whether a claim has accrued for purposes of the statute of



limitations, the Court first identifies the injuand then determines the date on which the plaintiff
could have sued for that injuryThat date should coincide with the date the plaintiff knew or
should have known that his rights were violat@ghavior, 406 F.3d at 92@uotations omitted).

Generally, the statute of limitations runs from the date of the infitys v. City of
Kankakee, Ill, 267 F.3d 592, 595 (7th Cir. 2001), or in the case of a “8 1983 claim to redress a
medical injury arising from deliberate indifference to a prisansgious medical neefls| when
the plaintiff knows of his physical injury and its cafiseevbrow, 705 F.3d at 768 Here, this
claim arises froma continuing EighthAmendment violationfrom defendarg’ deliberate
indifference toMr. Kyner’'s medical needsy refusing to treat his condition. As the Seventh
Circuit has held, “[elery day that they prolonged his agony by not treating his painful condition
marked a fresh infliction of punishment that caused the statute of limitations torstamgranew.
Heard v. Sheahan, 253 F.3d 316, 3280 (7th Cir. 2001)see also Davisv. Bartholomew Cty. Jail,
No. 1:07%cv-639RLY-IJMS, 2008 U.S. Dist. LEXIS 18500, at-8(S.D. Ind. Mar. 7, 2008)Such
a violation accrues fords long as a defendant knows about a pessiserious medical condition,
has the power to provide treatment, and yet withholds treatimfitson v. Groze, 800 F.Supp.2d
949, 955 (N.D. Ill. 2011) (citin¢deard, 253 F.3d at 318-20Jgervisv. Mitcheff, 258 Fed. Appx. 3
(7th Cir. 2007) (“Deliberate indifference to a serious medical need is a contiialagon that
accrues when the defendant has notice of the untreated condition and ends only wharmt ieeatme
provided or the inmate is released3netzer v. Newton, No. 1:10CV-93, 2012 WL 6681702 at
*10 (N.D. Ind. Dec. 21, 2012).

B. Claim against Megan Miller

Mr. Kyner asserts that Megan Miller failed to respond to his two informal complamt

June 22, 2015, concerning the lack of nursing care he received. He eventuallylrexspoases



through the grievance process on July 21, 2015, and July 22, 2015. However, Megan Miller was
added as a defendant in Mr. Kyner's amended complaint on December 6, 2017, well over two
years after the Mr. Kyner’'s allegations against Ms. Miller. Accordingllyclaims against Ms.
Miller are barred by the statute of limitations. She is dismissed from this action.

C. Claims against other Defendants

Mr. Kyner filed his original complaint, and named the #itler defendantspn August
3, 2017. Mr. Kynehas various claims that accrue and ended at different polihtsse claims
that accrued and ended before August 3, 2015 are barred by the statute adrisnitat

Mr. Kyner’s injuries began on June 9, 2015, but he did not seek medical help until June
12,2015. Despite repeated requests for medical assistance and pain medicatiomeviw&s/
not examined until he saw Dr. Loveridge on July 2, 2015. Thus, his claims that the nungss dela
his healthcare requests, failed to timely schedule him for meckeainent, and delayed his access
to Dr. Loveridge accrued beginning June 12, 2015, and ended when he saw Dr. Loveridge on July
2, 2015. These claims are thus barred by the statute of limitations.

During his examination by Dr. Loveridge, Mr. Kyner was told he would geti@y »n
July 6, 2015. He was also supposed to get referred to a dentist for evaluation of his gums. Mr.
Kyner was instead taken for array on July 8, 2015.Thus, his claims regarding the delay in
getting xrays accrued on July 6, 2015 and ended on July 8, 2015. This claim is also barred by the
statute of limitations. However, it is unclear whether Mr. Kyner was evarlsea dentist for
evaluation of his gums. Thus, this claim cannot be dismissed at this time.

Mr. Kyner raised drious claims regarding inadequate care from Dr. Loveridge and the
nurses, but was seen on July 29, 2015, by Dr. Alderman, who removed several foreign objects

from his faceandprescribechim 600 mg ofbuprofen Thus, statute of limitations for any claam



against Dr. Loveridge and the nurses from before July 29, 2015, regarding delay arddailur
provide care began to run on July 29, 2015, when he received appropriate care fromrBrailde
Thus, these claims are also barred by the statute of liomgati

Finally, Mr. Kyner claims that beginning July 30, 2015, he was denied any pain treadica
ibuprofen, or antibiotics. These were not resolved until, at the earliest, August 5, 2015. Thus,
these claims are not barred by the statute of limitatindgemain.

V. Conclusion

For the following reasons, defendants Benjamin Loveridge, M.D., Deanna HRj, L
Jane Gregory, LPN, and Nicole David, LPN’s motion for partial judgment on ¢a€lipgs, dkt.
[53], and defendants Megan Miller and MeraMieente’s motion to join calefendants’ motion
for partial judgment on the pleadings, dkt. [60], gr@nted in part.

The claims remaining in this case are: (1) the claim that Dr. Loveridge failetetaMr.
Kyner to a dentist for evaluation of his gums; and (2) the claim againkbizeridge and Nurses
Hauri, Gregory, Davidand Vincente for failing to provide pain medication and antibiotics ordered
by Dr. Alderman beginning July 30, 2015.

All other claims are dismissed. All claims against Meller are dismissed. The clerk
is directed to terminate Ms. Miller on the docket.

No partial judgment will issue at this time.

IT 1S SO ORDERED.

Date: 5/17/2018 Q(MJWY\ oo m

/Hon. Jane Mjag§m>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana
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