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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

JOHN BELL,
Plaintiff,

V. No. 2:17ev-00375IMSMJID
CORIZON, MEDICAL SERVICES,
WEXFORD, MEDICAL SERVICES,
NEIL MARTIN MD,

SAMUEL BYRD Dr. MD,

MARY CHAVEZ Dr. MD,

KIM HOBSON RN,

REGINA ROBINSON RN,

B. RIGGS RN,

N N N N N N N N N N N N N N N N

Defendants.
Order Granting Motion for Summary Judgment, Directing Entry of Final Judgment,
and Denying as Moot Plaintiff’'s Motion for Preliminary Injunction and
Motion for Judicial Notice

Plaintiff John Bell, an inmate at the Wabash Valley Correctional Facility (AjVkrings
this action pursuant to 42 U.S.C. § 1983c. Bell alleges that # defendants violated his Eighth
Amendment rights through their deliberate indifference to d@sous medical needand
committed malpractice under state law.

The defendants move for summary judgment on Mr. Bell’s claims arguing thaleletda
exhaus his administrative remedies as required by the Prison Litigation Reform BBRA(P
before filing this lawsuit.Forthe following reasons, the motion for summary judgment, dkt. [25],

is granted. Mr. Bell's motion for preliminary injunction, dkt. [30], and motion for judicial notice,

dkt. [37], aredeniedas mootas the action idismissed without prejudice.
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I. Standard of Review

Summary judgment should be granted “if the movant shows that there is no genuine dispute
as to any material fact and the mow/& entitled to a judgment as a matter of lakéd. R. Civ.
P.56(a). A “material fact” is one that “might affect the outcome of the sitderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). The party asking for summary judgment “alwaystbear
initial responsibility of informing the district court of the basis for its motion|ying on
submissions “which it believes demonstrate the absence of a genuine issueri fiaate’
Celotex Corp. v. Catrett, 477 U.S. 317, 32(1986). Once the moving party has met its burden,
the nonmoving party must “go beyond the pleadings” and show that there is a genuinerissue f
trial. 1d. at 324 Both the party “asserting that a fact cannot be,” and a party asserting thasa fact
genuinely dispted, must support their assertions by “citing to particular parts of materihis
record,” or by “showing that the materials cited do not establish the Gbserpresence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to sujagtit the
Fed.R. Civ. P. 56(c)(1)(A)B).

[I. Statement of Facts

Mr. Bell is an inmate at WVCF and has been at all times relevant to his claims irsthis ca
Thelndiana Department of CorrectiGfibOC) has an Offender Grievance Proce$BOC Policy
and Administrative Procedure {@2-301, Offender Grievance Processwhich is intended to
permit inmates to resolve concerns and complaints relating to their conditi@mginément prior
to filing suit in court All offenders are made aware of tbi#ender grievanceprocess during
orientation and a copy of theigvanceprocess is available ithe law libraries

Under the IDOC offender grievance program, offenders can grieve aotiomdividual

staff, includingclaims that facility staff was deliberately indifferent or that staff retaliatathag



them Pursuant to the Grievance Process, an inmate must first attempt to infoesallyerhis
complaint. Within five business days of the date of the incident, the offender shall coigtact h
Casework Manager, his Caseworker, or other Unit Team staff member to redbiase Form
52897 Offender Complaint Informal Process LevelThe offender is then required to attempt to
resolve his complaint informally by contacting an appropriate stafhber within five business
days of receiving the Offender Complaint form.

If the informal complainprocess does not resolve the inmatssiewithin ten business
days he may then submén “Offender Grievance” to the Executive AssistaritGrievance/
Grievance Specialistvhich must be submitted within five business days of theadstif member
informs the offender there will be no informal resolution to the grievance, withirbtisemess
days of the date the offender refuses the informal resolution offered by sth#,tenth business
day after the offender first seeks an informal resolution from sfdfé grievance submitted by
the offender is screened by the Grievance Specialist to determine whethentlieedudrievance
meets the requements for a formal grievance as set forth in the IDOC grievance pdfiityis
determined that the grievance does not meet the requirements of the policy, thecgrisvan
returned to the offender along with a state form 45475 “Return of Grievaride"Return of
Grievance form shall indicate the reason for the retliran adequate grievance form is received,
the Grievance Specialist enters the grievance, assigns the grievance andaere aod provides
a receipt for the grievance to the offender.

If the offender does not receive either a return of grievance form or a grieaeqet r
within seven business days after submitting a grievance, the offender must atehyatbtify the
Grievance Specialist of the missing grievance, retaining a copy of the sotibat the Grievance

Specialist can investigate the matter and respond to the offeRderGrievance Specialist may



accept a late grievance, or one that does not conform to the requirementdhsattfetiIDOC
grievance policy, if an offeder demonstrates good cause.

If the grievance is not resolved in a manner that satisfies the offender, odid het
receive a response to the grievance withieanty working days of submission, the offender may
file an appeal to the Department of Offender Grievance Management at ID@&@msl@ffice.

The records maintained by IDOC and WVCF document whether an offender attempte
informal grievance and filed a formal grievance or grievance appeal.

On May 1, 2017, Mr. Bell filed an informal Offender Complaint, alleging that onlfact
27,2016, Sergeant Ledford took his prescribed knee brace during a cell inspection, iiogeent
to medical. See dkt. 271 at 37. Mr. Bell further explains that on November 16, 2016, Dr. Chavez
sent emails to seva departments within medical to (1) locate the knee brace; (2) determine the
type of support that was ordered; and (3) order further appropriate support fdeird. Nurse
Robinson responded that a knee brace was given to him by medical on No28nd@t6, and
that the confiscation of his property was not a medical issue, and the medical dejpdidnnet
have his knee braced.

Thereafter, on May 15, 2017, Mr. Bell filed a formal Offender Grievance thatenased
as untimely. Dkt. 24 & 35. In his formal Offender Grievance, Mr. Bell again raised the issue
that on October 27, 2016, Sergeant Ledford and other officers confiscated his le@riatace
allegedly brought it to medical. He further explains that in a November 201,6DrsChavez
attempted to locate the leg brace, to determine the type of support ordered, andrtrder f
appropriate support. He further alleges that Nurse Robinson told him that they hadotpttestr

leg brace, and gave him an ineffective knee brace instead



Mr. Bell did not file an appeal of his formal Offender Grievance, but did request an
interview with the Grievance Office. Dkt. 27-1 at 38-39.

On May 24, 2017, Mr. Bell filed a formal Offender Grievance, Grievance # 96607, gllegin
that on April 1, 2017, during a medical visit regarding a bedsore, Nurse Riggs violatedduyg p
and humiliated him when she had him lower his jumpsuit in front of Nurse Wright and theee ot
inmates. Dkt. 241 at 41. He did not file an appeal of this grievance to #gggabment Offender
Grievance Manager at the IDOC’s Central Offidekt. 27-1 at 6.

[ll. Discussion

The defendants argue that NBell failed to exhaust his available administrative remedies
as required by the PLRA with respect to his claims against thenBell argues that his grievance
was not untimely because the issue with his missing leg brace is ongoing.thde dugues that
the Grievance Specialist at WVCF intentionally stalls the grievance gratesder to render
grievances untimely, therglzorrupting the grievance process.
A. PLRA Exhaustion Standard

The PLRA requires that a prisoner exhaust his available administrative esntedore
bringing a suit concerning prison conditiord2 U.S.C. § 1997e(aporter v. Nussle, 534 U.S.
516, 52425 (2002). “Proper exhaustion demands compliance with an agency’'s deadlines and
other critical procedural rules because no adjudicative system can fundéotivefy without
imposing some orderly structure on the course of its pravged Woodford v. Ngo, 548 U.S. 81,
9091 (2006) (footnote omittedyee also Dale v. Lappin, 376 F.3d 652, 655 (7th Cir. 200&)n
order to properly exhaust, a prisoner must submit inmate complaints and appiée$lace, and
at the time, the prison’s administrative rules requirggiotingPozo v. McCaughtry, 286 F.3d

1022, 1025 (7th Cir. 2002))Strict compliance is required with respect to exhaustion, and a



prisoner must properly follow the prescribed administrative procedures in ordenaoseis
remedies. Dole v. Chandler, 438 F.3d 804, 809 (7th Cir. 2006)The PLRA’s exhaustion
requirement is not subject to either waiver by a court or futility or inaggexceptionsBooth
v. Churner, 532 U.S. 731, 741, n.6 (2001yjcCarthy v. Madigan, 503 U.S. 140, 1441992)
(“Where Congress specifically mandates, exhaustion is required.”).
B. Claims that Are Not Exhausted

On September 15, 2017, the Court screened Mr. Bell's complaint and allowed the
following claims to proceed:

1. Corizon and Wexforare liable for understaffing esite physicians at Wabash
Valley. In September 2015, Corizon had only one doctor on site to care for 2000
inmates. As a result, on December 16, 2016, February 13, 2017, and in April
2017, Mr. Bell fell and injured himself but was not allowed to see a doctor.

2. Dr. Neil Martin, Dr. Mary Chavez and Dr. Byrd 1) failed to refer to written
medical records when electronic records were not available in the computer and
2) denied Mr. Bell a full length leg hinged brace to treat his left leg muscle
atrophy despite his complaints of pain. In addition, Dr. Neil Martin gave Mr.
Bell a full length lockable leg brace, but no wheelchair for mobilization. Dr.
Neil Martin further failed to order physical therapy, a replacement leg boac
anyother treatment for pain.

3. Nurse R. Robinson took and lost Mr. Bell's fidhgth leg brace. In addition,
she specifically stated that the medical department did not have the leg brace
after she located the leg brace and showed it to Mr. Bell intbeical
department.

4. Nurse Riggs and Nurse Hobson allegedly refused to schedule MtoBek a
doctor based on his submission of a health care requests in a timely manner. In
addition in March and April of 2017, Mr. Bell was seen by Nurse Riggs for his
complaints of a bedsore and she failed to provide any treatment.

See Dkt. 9.
While at WVCF, Mr. Bell submitted two grievances related to his medical Gdre first,
which was returned as untimely, related to the confiscation of his knee bractobe®7, 2016

and an investigation by Dr. Chavez on November 16, 2016 related to the knee brace. The second



grievance related to an apparent violation of his privacy when he was ol&reéit his jumpsuit
in front of others when Nurse Riggs was investigating his bedsore.

The undisputed record reflects that Mr. Bell never filed a grievancediegaorizon and
Wexford’s alleged understaffing of esite physicians at Wabash Valley. The record further
reflects that Mr. Bell never filed a grievance regagdDr. Martin, Dr. Chavez, and Dr. Byrd’s
alleged failure to refer to medical records, denial of aléumgth leg hinged brace to treat his left
leg muscle atrophy, or failure to order a wheelchair, physical therapy, replaickg brace, or
any other teatment for his pain. The record also reflects that Mr. Bell never filed aagcev
regarding Nurse Riggs and Nurse Hobson's apparent refusal to schedule Mr. Belatdactor
in a timely manner.

To the extent Grievance #96607 appropriately identified Mr. Bell’s claim thaeNRiIggs
failed to provide any treatment for his complaints of a bedsore, Mr. Blelll fi file an appeal of
this grievance to the Department Offender Grievance ManageO&t's Central Office.

Finally, as to Mr. Bell's claim regarding Nurse Robinson taking and losing hiefulith
leg brace, Mr. Bell failed to raise these allegations in his informal Offendapl@mt of May 1,
2017. Moreover, Mr. Bell's formal Offender Complaint of May 15, 2017, which references Nur
Robinson and the fulength leg brace, was rejected as untimely. Although Mr. Bell argues that
his May 15, 2017 is timely because it relates to an ongoing medical problem, iharmtbincident
relating to Nurse Robinson allegedly taking and losing Mr. Bell's leg brace occurred on or around
November 2016. Thus, Mr. Bell failed to properly file an informal grievanieging to Nurse
Robinson and failed to timely file a grievance.

Defendants have thefore met their burden of showing that Mr. Bell failed to exhaust his

administrative remedies before filing this lawsuit as to all of the claims in this aclibe



consequence of these circumstances, in light of 42 U.S.C. § 1997e(a), is that thdaatbnat
have been brought and must nowdemissed without prejudice Ford v. Johnson, 362 F.3d
395, 401 (7th Cir. 2004) (holding that “all dismissals under § 1997e(a) should be without
prejudice.”).
IV. Conclusion

For the foregoing reasons, the motion for summary judgment, dkt. [2FRgnsed. Mr.
Bell's motion for preliminary injunction, dkt. [30], and motion for judicial notice, dkt. [34, ar
deniedas mootas the action idismissed without prejudiceludgmentonsistent with this Entry
shallnow issue.

IT 1S SO ORDERED.

Date: 3/22/2018 Qmmmxw m

Hon. Jane ]\4]ag<ru>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana
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