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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
KEITH L. BLACKWELL,
Plaintiff,
V. No. 2:17€v-00407JPHDLP

Defendants.

)

)

)

)

)

)

E. TRUEBLOOD, et al. )
)

)

)

)

UNITED STATES OFAMERICA, )
)

Interested Party. )

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
AND DIRECTING ENTRY OF FINAL JUDGMENT

Plaintiff Keith L. Blackwellalleges thatdefendantsTrueblood, Mata, and Wilsowere
deliberately indifferent to hishronic obstructive pulmonary disease (CORDY that defendant
Bell failed to provide safe living conditionstaeFederal Correctional Complex Terre Haute (FCC
Terre Haute)Theclaimsarebrought pursuant to the theory recognize8ivens v. Six Unlown
Federal Narcotics Agentgd03 U.S. 388 (1971).

Before the Couris the defendantsnotion for summaryudgment dkt. 151, which is fully
briefed and ripe for review. DKL75, dkt. 176.For the reasons explained in this Order,Glo@irt
grantsdefendarg’ motion for summary judgment.

l.
Summary Judgment Standard

Summary judgment is appropriate when the movant shows that there is no genuine dispute
as to any material fact and that the movant is entitled to judgment as a matterSd¢daed. R.

Civ. P. 56(a) A "material fact is one that'might affect the outcome of the stiAnderson v.
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Liberty Lobby, Inc.477 U.S. 242, 248 (1986). To survive a motion for summary judgment, the
non-noving party must set forth specific, admissible evidence showing that there i®rgamat
issue for trialSeeCelotex Corp. v. Catretti77 U.S. 317, 323 (1986). The Court views the record
in the light most favorable to the nomoving party and draws all reasonable inferences in that
partys favor.See Darst v. Interstate Brands Cqrp12 F.3d 903, 907 (7th Cir. 2008). It cannot
weigh evidence or make credibility determinations on summary judgment becauseskeseda
left to the factfinder. See QLeay v. Accretive Health, Inc657 F.3d 625, 630 (7th Cir. 2011)
The Court need only consider the cited materials, Fed. R. Civ. P. 56(c)(3), and the Seeiith Cir
Court of Appeals has repeatedly assured the district courts that they are nedrégiscour
every inch of the recofdor evidence that is potentially relevant to the summary judgment motion
before them Grant v. Trustees of Ind. Uni870 F.3d 562, 573-74 (7th Cir. ZD1

A dispute about a material fact is genuine diifiithe evidence is such that a reasonable
jury could return a verdict for the nonmoving pdrtfnderson477 U.S. at 248. If no reasonable
jury could find for the nommoving party, then there is rigenuine” disputeScott v. Harrig 550
U.S. 372, 380 (2007).

.
Factual Backgroundt

Mr. Blackwell wasincarceratecit FCC Terre Haute on twoccasionsfrom Januaryll,
2016,to July11, 2016andfrom April 10, 2017, to JanuaB;, 2018.Dkt. 151-2, at 4.The claims

in this caserelate to his time at FCC Terre Haute from January 11, 2016 through February 2016.

1 Mr. Blackwell's response to the motion for summary judgment was not ssvden penalties of
perjuryand did not include an affidavit, however he certified that the information in thenss
was true. The Court will reference MBlackwell's version okvents where relevant. However,
none of the potential disputes of fact he raises in his response are ntatérgabutcome of his
claims.



The parties agree that the oglgimsbefore the Courdre the claimshatMr. Blackwell raised in
two requests for administrative remedy:

e No. 850591, filed on February 1, 201hich alleged that exposure to asbestos, mold, and
mildew at FCC Terre Haute had exacerbated Blackwell's COPD and that Clinical
DirectorDr. Wilson denied Mr. Blackwell access to a medical specjalisd

e No. 854080, filed on February 26, 201@hich alleged thatDaugherly, MLP' was not
gualified to treat Mr. Blackwell's COPD and had used him as a guigea freating his
infection

Seedkt. 73; dkt. 65; dkt. 59-6; dkt. 59-7.

A. Mr. Blackwell's Medical Treatment at FCC Terre Haute

Before coming to FCC Terre Haute, Mr. Blackwell had been incarceraf&l abmpoc.
His COPD was "out of control," and he required frequent medical visits. Dktl 858, 62.2 He
was transferred to FCC Terre Haute, by way of the Oklahoma Transfer Gmdause FCC Terre
Haute could provide a higher level of medical care than was available at FCI Lompoc. Dkt. 151
2. While at the Oklahoma Transfer Center at the end of December 2015, Mr. Blacteneledt
sick call and reported that the color of his sputum had changed. He was prescribed azithromyc
an antibiotic. After completing the medicatiomedical records indicatthat Mr. Blackwell
reportedfeeling betteralthough he disputes thigl. at 118-19; dkt. 151-2; Dkt. 151-1 at 139-40.

On January 12, 2016, the day after he arrived at FCC Terre HautelabkwBll was seen

by Health Services and was issued a new CPAP madbihel51-2. He was next seen on January

2 Mr. Blackwell's deposition consists of two volumast was submitted as a single exhibit at

dkt. 151. The page numbers of the single exhibit do not correspond to the page numbers on the
transcript volumes. The Court refers to the exhibit page numbers as stamped on the ddmyment
the Court's electronic filing system.



14, 2016, by Dr. Elizabeth Trueblood. During this visit, Mr. Blackwell was evaluated for a number
of conditions, including depression, diabetes, low back pain, COPD, HTN, and GERD.
Dr. Trueblood observed that Mr. Blackwell's pulse oxygen level remained stable wikilleg/s

she recommended a walker. She advisedBl&ckwell that stayingn a wheelchair would be
detimertal to his overall healttMedical records show that Dr. Trueblood issued Mr. Blackwell a
walker that day, but Mr. Blackwell asserts that the did not switch to a walkeFabtilaryl1,
2016and before that timkee walled behind a wheelchair. Dkt. 351at 1 dkt. 1521 at 14142;

dkt. 175 at 2He currently uses a walk&ithout complaint. Dkt. 15P; ckt. 1511 at 146 Mr.
Blackwell was not in respiratory distress and did not report a COPD flare apttwintment. Dkt.
1511 at146-50.

On January 21, 2016, the prison received the results of the sputum culture performed at the
Oklahoma Transfer Center. Dkt. F9at 14. It indicated a sensitivity to Bactrim and other
antibiotics.Mr. Blackwell did not inform anyone at FCC Terre Haute that a sputum culture had
been performed while he was at the Oklahoma Transfer Center. Dkt. di5®, 162 It appears
from the record that medical staff at FCC Terre Haute were unaware of the cuoliiuPé\iHeather
Mata reviewed the results on February 8, 2016.

On February 1, 2016, Mr. Blackwell filed a request for administrative remedwgstiaéit
the presencefanildew, mold, and asbestos had caused his COPD to worsen. BktT68 next
day, Mr. Blackwell reported to Health Services that he was having a COPD flarflagkwell
admits that he filed his request for administrative remedy before seeking treairdealth
Services and that he had not reported a COPD flare to Health Services beforeyR&li2046.

Dkt. 15141 at153-55.



On February 22016, Mr. Blackwell was seen by PA Genevieve Daugheity is not a
defendant in this action. PA Daugherty ordered a chestyXand a course of azithromycin.
Although Mr. Blackwell has alleged that PA Mata prescribed the azithromycinnhetaacall
his basis for that claim and the record reveals that it was PA Daugherty, not PAwMata,
prescribed the antibiotic. Dkt. 153 dkt. 1511 at160-62.Mr. Blackwell was again seen by PA
Daugherty on February 4, 2016. She noted that his cheay Xvas negate and prescribed
nebulizerbreathingtreatments three times daily for seven days as well as IM\Betirol, a
steroid Dkt. 151-2at 5 dkt. 151-14 at 3.

On February 8, 2016, Mr. Blackwell was seen by PA Mdtaprescribed a 14dlay course
of Bactrim basd on the results of the sputum culture. Dkt. 25i5.

Neither Dr. Trueblood nor Dr. Wilson were involvedri@atingMr. Blackwell on February
2, 4, and 8, 2016d.; dkt. 1531 at 171-72.Between February 8, 2016, and April 15, 2016,
Mr. Blackwell reported no COPD flares. Dkt. 1#lat 5 On April 15, 2016, Dr. Wilson reported
that Mr. Blackwellasked DrWilson to decrease his care level from a 3 to a 2 because he was
"doing great.'ld.; dkt. 1514 at 1.Mr. Blackwelldisputes this. Dkt. 151 at 176He alleges in his
unsworn response brief that his care level was decrdagddr. Wilson in refaliation for
Mr. Blackwell's complaintsDkt. 175 at 4. A retaliation claim is not proceeding in this action.

After determining that Mr. Blackwell met the criter@ tare level 2Dr. Wilsonmade the
change and MBlackwell was later transferred to FSheridanld.; dkt. 1511 at 39. Eventually,
his COPD again worsened, and he was transferred back to FCC Terre Haute. flkat193
Mr. Blackwell contends in his unsworn response brief that he was told at FCil&hérat he

never should have been wsdl from FCC Terre Haut®kt. 175 at 4.



B. Physical Conditions at FCC Terre Haute

Mr. Blackwells February 1, 201&quest for administrative remediims that his COPD
was exacerbated Bxposure to asbestos, mold, and mildeealso complaiedthat FCCTerre
Haute lacked adequate ventilation, distress call buttons, and reasonable accamsadat
accessibility for wheelchairs and walkers.

Mr. Blackwell believes that vents were covered up in cells and that he received rar fresh
recirculated air. Dkt. 151 at 8, 93-94.Mr. Blackwell sehan email to Warden Bell about these
conditions on September 21, 2017, after this lawsuit had been filed.

The Bureauof Prison’s National OccupationalSafety and Health Policy (Program
Statement1600.11)providesthatfor facilities suchasFCI — TerreHaute,“[a]t least10 cubic feet
of freshorrecirculatedilteredair perminuteperperson must bprovidedfor inmate cells/rooms,
officer’s stationsanddiningareas.” Dkt. 158. A ventilation survey must be regularly conducted
in inmate cells and dining areas to ensure that proper ventilatmovided A ventilationsurvey
of FCI - TerreHautewasconductedetweenApril 26 andApril 28, 2016 As part of the survey,
flow rateswererandomlygatheredn differentparts ofFCI — TerreHaute, including the housing
units. Thesurvey concludethatnone of thdlow ratesfell below therequirementsid.

Some cellat FCI —TerreHautecontain pipechaseswhich arepanelghatenable a person
to accesghe pipesysten and are not a part of the ventilation systéimesespipe chasesvere
coveredup dueto securityconcernsasinmateswereusing pipechasego storecontrabandid.

Mr. Blackwell testified at his deposition that he could see asbestos in the smolar a
windowsills, but that he did not know if it was friable. Dkt. 164t50-51 The Bureau of Prisons’
National Occupational Safety and Health Policy (Program Statel660t11) provides guidance

on the management of asbestos in federal prison facilMiesthly inspections are required to



"document needed repairs on known or suspected ACM (asloestiaéning material.).”
Dkt. 151-9.FCI — Terre Haute conducts monthlyspections of the facility. During the time that
Mr. Blackwell was incarcerated at FETerre Haute, these monthly inspections did not identify
any potential friable asbestos in the housing utdts.

Mr. Blackwell also testified at his deposition th&t ¢tould see mold and mildew around
the facility but did not know whether it contributed to any breathing problems. Dkil 451B-
49. Finally, Mr. Blackwell complains that cells at FCC Terre Haute do not have caleass
buttons.The Bureauof Prison’s National Fire ProtectionPolicy (ProgramStatementl600.13)
providesthat“Inmatesin UseConditionlll, 1V, and Vfacilities must be providedith the means
to notify staff of afire or similar emergencyrlhis can beaccomplishedy duressalarms,audibke
supervision, visual supervision, other reliableneans.” Dkt. 158. FCC Terre Haute does not
have duress alarms in cells, but cells are monitored through both audible and visual supervision.
Id.

C. Expert Testimony

Dr. Johanna Sampson, a boardrtified and practicing family physician reviewed
Mr. Blackwell's medical records, amended complaint, administrative remediesjnitiatl
disclosures. She concluded that the medical treatment provided to Mr. Blackwell bydéhiobd,
Dr. Wilson, and PAViata was appropriate and within the applicable standard of medical care. She
also found that these defendants did not ignore any orders from Mr. Blackwell's priogtreati
physicians and that his COPD did not appear to be exacerbated by any exposiuie rroldev,
asbestos or ventilation issues because his frequency of sick calls and iratipital decreased

during his four months at FCC Terre Haute. Dkt. 151-13; dkt. 151-14.



M.
Discussion

At all times relevant to MiBlackwells claim, he was a convicted offender. Accordingly,
his treatment and the conditions of his confinement are evaluated under standhtdhed by
the Eighth Amendment's proscription against the imposition of cruel and unusual puniSeaent.
Helling v. McKinney 509 U.S. 25, 31 (1993) ("It is undisputed that the treatment a prisoner
receives in prison and the conditions under which he is confined are subject to/sander the
Eighth Amendment.").

Pursuant to the Eighth Amendment, prison officials have a duty to provide humane
conditions of confinement, meaning, they must take reasonable measures to guarantety the saf
of the inmates and ensure that they receive adequate food, clothing, shelter, aad caeslic
Farmer v. Brennan511 U.S. 825, 834 (1994). To prevail on an Eighth Amendment deliberate
indifference medical claim, a plaintiff must demonstrate two elements: (1) lerexlffom an
objectively serious medical condition; and (2) the defendant knew about the plaintiffsacondi
and the substantial risk of harm it posed, but disregarded thatdiskt 837;Pittman ex rel.
Hamilton v. Cntyof Madison, Ill, 746 F.3d 766, 775 (7th Cir. 2014)A significant delay in
effective medical treatment also may support a claim of deliberatéeirmiite, especially where
the result is prolonged and unnecessary p@erry v. Peterman604 F.3d 435, 441 (7th Cir.
2010).

The defendants do not dispute that Blackwells COPD constitutes a serious medical
condition. Instead, they argue that theyeveot deliberately indifferent to it.

A. Warden Bell

Mr. Blackwell conceded at his deposition that he did not seek medical carefbefgithe

first request for administrative remedy at issue in this dake.1511 at 15355. The medical



defendants cannot have been deliberately indifferent to a COPD flare they werearmtodw
Farmer, 511 U.S. at 834 (deliberate indifference requires that the defendant knew about the
plaintiff's condition and the substantial risk of harm it posed). Although Mr. Bi@tkomplained

in this first request for administrative remedy that various prison conditions hadbatadehis
COPD, the record shows that the prison conducted regular tests and surgessréoproper
ventilation and that there was no exposed asbaatioat Mr. Blackwell thinks are covered vents

are actually chase pipes that are not a part of the prison's ventilation systéon.patentially
harmful mold and mildew, Mr. Blackwell's observation of mold and mildew is insufti¢®
survive summary judgment on this claim. He has no evidence that what he olpsesaded a

risk of serious harror that itexacerbated his COPWithout such evidence, Mr. Blackwell cannot
demonstrate that the Warden was deliberately indifferent tosabgantial risk to his health.
Farmer, 511 U.S. at 834 (deliberate indifference requires plaintiff to show that defendants knew
of and disregarded substantial risk of harmJhe record demonstrates that, despite the flare in
FebruaryMr. Blackwell'sCOPD generally improved while he was at FCC Terre Haute.

Although Mr. Blackwell believes the prison is required to have duress alarrhasime
designated anevidenceshowingthat the facility's reliance oaudio and visual surveillance of
inmates is unsafe in any way or constitutes deliberate indifference. AndediispBlackwell's
vague assertions in his amended complaint that the warden \ilzerately indifferent to his
mobility needs, he has provided no evidence that the facility failed to accommodatéisitres
of a wheelchair or walker.

For these reasons, Warden Bell is entitled to summary judgment.



B. Medical Defendants

Mr. Blackwdl's February 26, 2016request for administrative remedy alleged that
"Daugherly, MLP" wasot qualified to treat Mr. Blackwell's COPD and had used him as a guinea
pig in treating his infection. The basis of Mr. Blackwell's complaint appears to béAhat
Daughertyprescribed the antibiotic azithromycon February 4, 2016jut the culture results
receivedfrom the OklahomaTransfer Center on January 21, 20itglicated that his infection
would respond well to BactrimThis claim failsbecauseMr. Blackwell hasnot presentedany
evidence that the named medical defendants were responsible for thim detagrving Bactrim

PA Dauglerty is not a defendant inithaction but she is the only medical professional to
treat the plaintiff between the time the culture results were recemddhe time Mr. Blackwell
was prescribed Bactrinbr. Trueblood and Dr. Wilson did not see N&lackwell during his brief
COPD ftare. He reported no respiratory distress wihenvadreated by Dr. Trueblood before the
flare. In his response brief, Mr. Blackwell argues that Dr. Trueblood should have reviewed the
results of the culture performed in Oklahoma, but the prison had in@ogived the results when
Dr. Trueblood treated Mr. Blackwell on January 14, 2016.

PA Matatreated Mr. Blackwell on February 8, 2016, and ordered Bactrim after reviewing
the results of the sputum culture from the Oklahoma Transfer C&htgefacts do not support a
finding of deliberate indifferencagainst PA MataAt his deposition, MrBlackwell alleged that
PA Mata entered the room when he was being treated by PA Daugherty on February 29@016,
that PA Mata looked at a screen, "suppoitednd left the room. Dkt. 151 at 57-58 He argues
that this is evidence that PA Mata was responsible for PA Daugherty's decisicestaber
azithromycin instead of Bactrim initiallyalthough he admits that he did not know what was on

the screemvhenPA Mata looked ait. Id. at158.
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Mr. Blackwell attempts tatrengthen higlaim against PA Mata in his responisaef by
arguing that he now recalls that she directed PA Daugherty to prescribe azithromydimuamy-e
2, 2016. Dkt. 175 at 3. But when repeatedly questioned at his deposition about his basis for
asserting that PA Mata prescribed azithromycin, Mr. BAagdl could only recall that PA Mata
entered the room while PA Daugherty was evaluating Mr. Blackwell, looked at a congpeésr, s
and "supported" whatever was on the scrd2kt. 1511 at 15762. Under the sharaffidavitrule,
the Court disregards anyatements byr. Blackwell in his summary judgment response that
contradict his deposition testimorfyee James v. Hal859 F.3d 307 (7th Cir. 2020) (discussing
and applying sham affidavit rule).

Mr. Blackwell's deposition testimony that PA Mata appeared to support PA Daugherty's
decision to prescribe azithromycin because she supported whatever she saw on a sorepute
is insufficient evidence to survive summary judgmenerEassming that PA Mata supported PA
Daugherty's decision to prescribe one antibiotic over anwitieout reviewing the culture results
this might show, aimost negligence. And negligence alonenigt deliberate indifferencé&ee
Huber v. Andersgrf09 F.3d 201, 208 (7th Cir. 2018) (deliberate indifferéraguires more than
negligence or even gross negligenaeplaintiff must show that the defendant was essentially
criminally reckless, that is, ignored a known riyKinternal quotatioromitted.

Furthermore, e defendants’ expert opined thite initial treatment with azithromycin
was not intended to harm Mr. Blackwell and this antibiotic selection along with stemids
breathing treatments were appropriate for his symptoms. No harm was done in delaying his
treatment and in fact, his overall control of his chronic respiratory conditiorouagrover the
following months."” Oxt. 15114 at 3.

Finally, Mr. Blackwell alleged in his complaint that the medical defendants igjooders

11



by his previous treating physiciariut Mr. Blackwell conceded that his claims in this case were
limited to administrative remedieblo. 850591 and No. 85408CAdministrative remedy
No. 850591 included an allegation that the clinical director, defendant Wilson, prevented
Dr. Trueblood from scheduling Mr. Blackwell to be treated by a specialist. Did. &9. But
Mr. Blackwell failed to provide any evidence to supphbis claim and the evidence in the record
contradictsit. Dr. Wilson's sworn testimony is that the Utilization Review Committee made
decisions regarding outside consultations and none of the individual defendants had the power to
overrule those decisionBkt. 1512 at 6; dkt. 1%-13 at 2 And although Mr. Blackwell disputes
that he asked Dr. Wilson to decrease his care level, the evidence shows that Drdéfileased
Mr. Blackwell's care level because Mr. Blackwelllonger met the criteria for the increasmzae
level rather than due to any request by Mr. Blackwell. Dkt- P5There is no evidence in the
record that any of the named defendants failed to follow orders from his previouisgtreat
physicians or made decisions about Mr. Blackwell's care baseshydhing other than sound
medical judgment.

For these reasons, the medical defendants aremtitied to summary judgment.

V.
Conclusion

The defendantsnotion for summary judgment, dkt. [151], gsanted. Final judgment
consistent with this Ordethe previous Order granting partial summary judgment, dkt. [73], and
the screening Order, dkt. [26], shall now issue.

SO ORDERED.
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Date: 11/10/2020

N Patrachk IHandove

James Patrick Hanlon
United States District Judge
Southern District of Indiana

Distribution:

KEITH L. BLACKWELL
41030-044

560 N. Kingley Dr.

Apt. 217

Los Angeles, CA0004

Rachana Nagin Fischer

UNITED STATES ATTORNEY'S OFFICE (Indianapolis)
rachana.fischer@usdoj.gov
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