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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

MICHAEL P. HEFFERN, )
)

Petitioner, )

No.2:17-cv-00410-WTL-DLP

STATE OF INDIANA,
DICK BROWN,

~— e — N

Respondents. )

Order Denying Petition for Writ of Habeas Cor pus
And Denying a Certificate of Appealability

Petitioner Michael P. Heffern is semg a 75-year sentencerfhis 2010 Jay County,
Indiana convictions for murder amdbbery. He brings this petitiofor a writ of habeas corpus
pursuant to 28 U.S.C. 8§ 2254. For the reasonsfoliatv, Mr. Heffern’s petition for a writ of
habeas corpus tenied and the action idismissed with prgudice. In addition, the Court finds
that a certificate odppealability should not issue.

l. Factual and Procedural Background

District court review of a habeas petition pre®s all factual findingef the state court to
be correct, absent clear and cmeing evidence to the contrarySee28 U.S.C. § 2254(e)(1);
Daniels v. Knight476 F.3d 426, 434 (7th Cir. 2007). Omedt appeal, théndiana Court of
Appeals summarized the relevant facts:

In September 2008, Heffern was stayinghathome of JosefRandall, who lived

at 117 South Munson Avenue in Portland.t®&evening of September 7, Heffern,

Addison Pijnapples, her husband Tom Srattg Rod Berry were at the home of

Tina Whiting, a neighbor of Randall. Tigeoup snorted crushed Valium and then

drove to Ohio, where Berry purchased onéwo thirty-packs of beer. After having

dinner with his girlfriend, Randall went Whiting’s home to watch a football game

on television. Randall’'s young daughter,fiden, Pijnapples, her husband Tom
Smith, and Rod Berry were also there. At some point, while Randall was watching
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television, Heffern and Whiting were talking in the kitchen. Whiting told Heffern
“about a guy that she was having proldewith,” and Heffern “asked her if she
wanted him to beat him up for her, getnhio leave him [sic] alone or leave her
alone.” Transcript at 30. Whiting told Heffetimat if he beat up the guy “he might
have some pills [Heffern] could take from hinhd’ Randall then left the apartment
with his child.

Heffern told Pijnapples, Smith, and Bethat Shawn Buckner had raped Whiting.
Heffern also talked to them about “going to get Shawn so he could beat his ass.”
Id. at 268. The group continued to ingest Valium pills, drank beer, and discussed a
plan to beat up Buckner and take prggmn pills from him.Specifically, Whiting

and Pijnapples were to offer to have mjsexual encounter with Buckner in order

to lure him to Whiting’s apartment. The three men were to wait in hiding in the
apartment and, when Buckner arrived, ldaff wanted to “initiate the action”
against Buckner because he wanted to “beat up Shévat' 275.

Whiting and Pijnapples left to find Buckné\bout the same time, Berry moved his
car from in front of Whiting’'s home sihat Buckner would not know that anyone
else was there. Whiting and Pijnapplesrid Buckner at his uncle’s home, helping
his uncle clean copper for resale. Bucknét ba was busy and asked them to come
back in twenty minutes. When the wommrturned thirty minutes later, Buckner
washed his hands and told his uncle thatwomen had asked if Buckner wanted

to “have a threesome.” Transcript at 42. Buckner borrowed twenty dollars from his
uncle and left with Whiting and Pijnapples.

Whiting, Pijnapples, and Buckner arrdveat Whiting’s home, where Heffern,
Smith, and Berry were hiding in a basdom. When Whiting gave a previously
agreed upon code word, the men came out of hiding, and Heffern began punching
Buckner. Buckner tried to escape, butfggrabbed him and began hitting Buckner

as well. At one point Smith pushed Buer to the kitcheffloor. Heffern, Berry,

and Smith kicked and punched Buckner’s head and body numerous times while he
was on the floor. During the assault,dBaer moaned. The men then removed
Buckner’s clothing and took twenty dollatey had found in his sock. Smith gave

the money to Pijnapples and told her to buy more beer. Smith threatened to cut off
Buckner’s penis, but Heffern would not allow it.

The men wrapped Buckner in blanketglaarried him to Berry’'s Jeep. The men
then left the apartment in the JeepthwBerry driving, Heffern and Smith as
passengers, and Buckner moaning loudly in the back. Smith called Buckner a child
molester. In the rear view mirror, Besgw Heffern reach back and punch Buckner
rapidly at least ten times. Buckneogped moaning. At some point Berry stopped
the Jeep on a secluded road near afiebdn After Heffern and Smith opened the
Jeep’s back hatch and removed BuckBeryy drove down the road to find a place

to turn the vehicle around. When he returteethe site where éhothers had exited

the vehicle, Berry saw no one beside the road. He sidppeeleep and waited, but
when no one appeared, he exited the vehicle.



Berry walked into the cornfield, lookirfgr Heffern and Smith. Eventually he saw

two silhouettes, Heffern and Smith. Baner was lying on the ground nearby. Smith
handed Berry a knife, told Berry he hadldied Buckner, and instructed Berry to

do the same. Buckner was not making any noise, and Berry believed him to be dead.
Berry stabbed Buckner in the lower sinéce. Berry left the knife on Buckner’'s
chest and walked back to the Jeep. Smith and Heffern followed a minute later. As
Berry drove, he began to worry that leaving the knife at the scene could implicate
him, but Smith said he had the knife attbwed Berry that it was sticking out of

his pocket.

When the men arrived at Whiting’s hom&hiting and Pijnapples were not yet
there. Although it appeared that the hdmad been cleaned some since the struggle,
the men worked to clean the sceneaaly evidence of Buckner’'s beating and
gathered anything with blood on it. Wh@thiting and Pijnapples arrived, all five
took off any item of clothing that could hageme into contact with Buckner. They
placed the clothing and items from theuse tainted by the struggle into a trash
bag. When Smith and Berry later left,fié&n was burning something, not food, on
the grill.

Taking the trash bag with them, Berry é&mith drove to a gas station where Smith
bought gas for Berry's Jeep. Berry and Smith threw the knife over a bridge. They
then drove to the country and burned tlsthrbag and its contsnin a cornfield.

From Whiting’s home, Heffern went to eseSierra Ferrara, the mother of his
children. When she saw scrapes on his knuckkesaid that he had been in a fight

on the way to her house. Some days later, Heffern called Ferrara and told her that,
if police questioned her, she should sagt tHeffern had spent the night with her

on September 7.

Two or three days after the murder, Be8with, and Pijnapples used Berry’s Jeep
to move Buckner’s body from the cdield. They buried the body behind a barn
belonging to a friend. Berry had told théend that they were burying a dog. A

missing persons report was filed regardBwgkner, and police officers found the

burial site on or around September 10.

On September 11, the State charged Heffeith murder, a felony, and robbery
resulting in bodily injury, as a Class Bday. The robbery charge alleged in part
that Heffern had knowingly taken propentyoney, from Buckner “by using force,
to-wit: by punching, kicking, and choking; saadt resulting inbodily injury to
Shawn M. Buckner, to-wit: laceratioasd bruising ....” Appellant's App. at 14.

On October 14, 2009, the State moved to amend the robbery count to charge
robbery resulting in serious bodily inyyra Class A felony. Heffern filed a motion

to strike the amendment. Following a hiegr the trial court denied that motion.

On December 10, 2009, the State filed a second amendment to the robbery charge
(“Second Amendment”). The Second Amendment alleged that Heffern had



knowingly taken property from Buckner “laging force, while armed with a deadly

weapon, to-wit: a knife ....Id. at 113. And on January 21, 2010, the State amended

the information by adding count 3, whialleged that Heffern had committed

felony murder. Heffern filed a motion ttrike the amendment adding count 3.

After a hearing, the triadourt denied that motion.

On June 4, 2010, Heffern filed a motion olijeg to the admission of portions of

the transcript of police interrogationschvideotapes of those interrogations. The

jury trial commenced on June 14, at whtame the trial court overruled Heffern’s

objection but agreed to give a “limg instruction and admonishment|[.]”

Transcript at 5. The trial proceededahgh June 17. Following deliberations, the

jury returned a verdict findg Heffern guilty on all three counts. The court entered

judgment on the verdict as to murder and robbery and sentenced Heffern to an

aggregate term of seventy-five years.
Heffern v. State2011 WL 1565999, at *1-3 (Ind. Ct. Apppr. 26, 2011) (footnotes omitted),
trans. denied Dkt. No. 14-5 at 2-7 (Slip Opinion).

Mr. Heffern appealed, raising four issue9:t{fat the amendment to the robbery charging
information violated Indiana law and his rightdoe process; (2) that the trial court should have
given a limiting instruction about the police offisestatements during the recorded interview
under the Indiana Rules of Evidence; (3) thatekiglence was insufficient to convict him of
murder and robbery; and (4) thas convictions for murder andbibery violated federal and state
double jeopardy. Dkt. No. 14-5 at 2. On Af@d, 2011, the Indiana Court of Appeals affirmed
the conviction and sentenceleffern 2011 WL 1565999, at *11. Thadiana Court of Appeals
held that: (1) Mr. Heffern waived his argumehbat the charging informatn by failing to object
at trial and, in any case, he fall®o show fundamental error;)(RIr. Heffern waived his argument
about the jury instruction, but that, in any cabe, Indiana Rules of Evidence did not require the
trial court to provide that limiting instructioto the jury; (3) there wsasufficient evidence to
support his convictions; and (&)r. Heffern waived his fedelalouble jeopardy argument and

there was no violation of Indiana double jeopardty. at *4-11. On June 29, 2011, the Indiana

Supreme Court denied transfer.



On October 3, 2011, Mr. Heffern filed his petitifor post-conviction relief. He filed an
amended petition on December 15, 2014. The triattamnducted a post-conviction evidentiary
hearing on June 23, 2015. On August 9, 2015, thiequosviction court denied his petition.

Mr. Heffern appealed, arguing that his appeltaiunsel was ineffective for not challenging

a sentencing aggravating circumstance. On July 22, 2016, the Indiana Court of Appeals affirmed

the denial of post-conviction relietHeffern v. State2016 WL 3960031 (Ind. Ct. App. July 22,
2016). Mr. Heffern sought review from the Ind@aBupreme Court, but it denied transfer on
October 20, 2016.

On September 25, 2017, Mr. Heffern filed this petition for a writ of habeas corpus.

. Applicable Law

A federal court may grant habeas relief onlyhié petitioner demonstrates that he is in
custody “in violation of the Conigtition or laws . . . ofthe United States.” 28 U.S.C. § 2254(a).
Mr. Heffern’s petition is governed by the prowass of the Anti-Terrorim and Effective Death
Penalty Act of 1996 (“AEDPA”).See Lindh v. Murphys21 U.S. 320, 336 (1997).

The Supreme Court has described AEDPA dsrtaidable barrier to federal habeas relief
for prisoners whose claims have been adjudicatetiate court” and has emphasized that courts
must not “lightly conclude that a State’s crimirjustice system has experienced the ‘extreme
malfunction’ for which federal habeas relief is the remed®uft v. Titlow 571 U.S. 12, 19-20
(2013) (quotinHarrington v. Richter562 U.S. 86 (2011)kee also Renico v. LeB59 U.S. 766,
773 (2010) (“AEDPA . . . imposesteghly deferential standard fevaluating state-court rulings,
and demands that state courtidens be given the benefit diie doubt.”) (internal quotation

marks, citations, and footnote omitted).



Under AEDPA, the Court reviews the last staburt decision to address the merits of a
prisoner’s claim.See Wilson v. Sellerd38 S. Ct. 1188, 1192 (2018Where a claim has been
adjudicated on the merits in statourt, habeas relief is akable under the deferential AEDPA
standard only if the state court’s determinatiaas (1) “contrary to, oinvolved an unreasonable
application of, clearly established federal las,determined by the Supreme Court of the United
States,” or (2) “based on an unreasonable détetion of the facts in light of the evidence
presented in the State court proceeding.” 28 U.S.C. § 225&@Jullen v. Pinholster563 U.S.
170, 181 (2011). Thus, “under AEDPA, federurts do not independently analyze the
petitioner’s claims; federal courts are limitedréwiewing the relevant state court ruling on the
claims.” Rever v. Aceved®90 F.3d 533, 536 (7th Cir. 2010)A state-court decision involves
an unreasonable application of tRisurt’s clearly established preesds if the state court applies
this Court’s precedents to the facts in an objectively unreasonable maBreesfi v. Payton544
U.S. 131, 141 (2005) (internal citations omittedUnder § 2254(d)(2), a decision involves an
unreasonable determination of tfaets if it rests upon fact-finding that ignores the clear and
convincing weight of the evidenceGoudy v. Basingei604 F.3d 394, 399-400 (7th Cir. 2010)
(citing Ward v. Sternes334 F.3d 696 (7th Cir. 2003)). “Thmbeas applicant has the burden of
proof to show that the applicati of federal law was unreasonablélarding v. Sternes880 F.3d
1034, 1043 (7th Cir. 2004) (citing/oodford v. Visciotti537 U.S. 19, 25 (2002)).

1. Discussion

Mr. Heffern raises four grounds in his amengedttion: (1) the trial court violated his due
process rights by allowing the state to amereddharging information after the omnibus date;
(2) the trial court erred by not giving a limitingstruction regarding the officers’ statements;

(3) the evidence was insufficient to support tesdctions; and (4) the entry of judgment and



conviction for both murder and armed robbery aietl double jeopardy. Dkt. No. 7. The Court
will address each claim in turn.

A. Newly Raised Claimsin Reply Brief

In his reply brief, Mr. Heffern raises a new ateof ineffective assistae of counsel. Dkt.
No. 38 at 16-17. Additionally, as part of hisallange to the sufficiencgf the evidence, Mr.
Heffern also newly argues that his convictionsdomed robbery and murdender the theory of
accomplice liability was improper and a violatiohhis due process rights because he was not
properly informed under the charging informatioatthe would be prosecuted in this manrize
id. at 9-15.

Because these arguments were raised on thdifirs in his reply brief, these claims are
waived. SeeRule 2 of theRules Governing Section 2254 Cag@se petition must: (1) specify
all the grounds for relief available to the petitionergyijffin v. Bell, 694 F.3d 817, 822 (7th Cir.
2012) (“arguments raised for the first tinmea reply brief are deemed waivedHgrnandez v.
Cook Cnty. Sheriff's Offic€34 F.3d 906, 913 (7th Cir. 2011) (sanméijted States v. Foste$52
F.3d 776 n. 5 (7th Cir.2001) (“Threply brief is not the appropt@vehicle for presenting new
arguments or legal theories to the court.”). Adatgly, no habeas relief is available on the newly
raised grounds of ineffective assistance of counsel and whaite the theory of accomplice
liability.

B. Ground One: Amending the Charging Information

Ground one asserts that theltdaurt violated Mr. Heffern’slue process rights by allowing
the state to amend the charging information d@fteromnibus date in violation of Ind. Code § 35-
34-1-5(b)(2). The respondent argues thatugdoone is procedurally defaulted, partly not

cognizable, and meritless. Dkt. No. 14 at 8-10.



On this issue, the Indiana CooftAppeals held on direct appeal:

Heffern contends that the trial court erred when it permitted the State to
amend the robbery charge pursuant ®3$kcond Amendment. The State counters
that Heffern waived his challenge to the Second Amendment because he did not
object to the same at trial. We must agsmgé the State. The failure to object to the
amendment of a charging informationteal results in waiver of the issue on
appeal. See Fowler v. State878 N.E.2d 889, 892 (Ind. 2008) (holding that
defendant had preserved for appeal hislehge to amendment of charge by timely
objecting in the trial court). Heffern sawaived his challenge to the Second
Amendment.

Heffern seeks to avoid waiver byiking the fundamental error doctrine.
...The thrust of Heffern’s complaint isaghhe had only six onths to prepare his
defense based on the amended charge. Btgriddnas not shown or even discussed
why having six months to adjust hisfeese resulted in “an undeniable and
substantial potential for harmCoopet 854 N.E.2d at 835. Thus, Heffern has not
demonstrated that the trial court fundanadigterred when iallowed the State to
prosecute him based on the charge in the Second Amendment.

Heffern 2011 WL 1565999, at *3-4 (footnote omitted).

1. Federal Claim Procedurally Defaulted

In his petition, Mr. Heffern alleges thatighground is based on a violation of his due
process rights pursuant to the Fifth and Foutte&mendments of the U.S. Constitution and the
Art. 1, 8 12 of the Indiana Constitution.

“[F]ederal courts will not review a habeas petition unless the prisoner has fairly presented
his claims throughout at least one cdete round of state-court reviewJohnson v. Fostei786
F.3d 501, 504 (7th Cir. 2015) (citations and quotation marks omite€e)also Baldwin v. Reese,

541 U.S. 27, 29 (2004) (“the prisoner shtfairly present’ his clainn each appropriate state court

..., thereby alerting that court to the federal natidre claim”) (internal itations omitted). “Fair
presentment, however, does not require a hypertechnical congruence libewvdaims made in

the federal and state courts;niierely requires that the factual and legal substance remain the

same.” Anderson v. Benjkt71 F.3d 811, 814-15 (7th Cir. 2006¢ge alsd?icard v. Connor404



U.S. 270, 277-78 (1971) (“[W]e do not imply thegspondent could have raised the equal
protection claim only by citing ‘booknd verse on the federal ctihgion.” We simply hold that
the substance of a federal habeas corpus atairst first be presentet the state courts.”)
(citations omitted). “If the facts presented dd eeoke a familiar constitutional constraint, there
is no reason to believe the statourts had a fair opportunity tmnsider the federal claim.”
Anderson471 F.3d at 815.

In state court, Mr. Heffern relied solely uplmiana law regarding the amendment of the
charging information.SeeDkt. No. 14-3 at 19-23 (brief tontiana Court of Appeals); Dkt. No.
14-6 at 4-6 (petition to transferAt no time did he assert a fedkdue process violation, except a
passing cite to the U.S. Constitutias part of a string cite. DK{lo. 14-6 at 5-6. Rather, Mr.
Heffern's arguments focused on Indiana state peecedent and Ind. Code § 35-34-1-5 (relating
to indictments in a criminal matter). Given faets of the case and Mr. Heffern’s argument, which
relies solely on whether the amenehmts to his charging informatievere in violation of Ind. Code
§ 35-34-1-5, Mr. Heffern did not present “the subst of his claim to the state court, which is
why the state court only addredgbe claim under Indiana law.

Mr. Heffern could overcome procedural defaifilhe either demonstrates cause for his
default and prejudice resulting therefrom, or that a miscarriage of justice will rBsuftiquet v.
Briley, 390 F.3d 505, 514 (7th Cir. 2004) (internal cttati omitted). Establishing cause ordinarily
requires demonstrating an external obstaclegmgvg the petitioner from fairly presenting the
federal claim in state court, and actual prejudice,merely a possibility grejudice, is required.
Id. at 514-15. The miscarriage-of-justice-excaptapplies when the petitioner can demonstrate

that he is actually innocenld. at 515. Mr. Heffern has procedily defaulted and has not alleged



that he meets the requirements for these exceptibior does Mr. Heffern address his procedural
default in his reply.SeeDkt. No. 38 at 5-6.
Thus, Mr. Heffern’s federal claims, to the ext¢éhere are any, are procedurally defaulted.

2. State Law Claims Not Cognizable

A writ of habeas corpus may gnissue if the petitioner is “in custody in violation of the
Constitution or laws or treaties of the United 8sdt 28 U.S.C. § 2254(a). Therefore, “[e]rrors
of state law in and of themselves are not cognizable on habeas re@amtiel 525 F.3d at 574
(citation and quotation marks omitted).

As noted above, the state court was presenittdand thus only addressed Mr. Heffern’s
claim Indiana law was violatedt concluded that Mr. Heffern viiged his challenge, under Indiana
law, to the amendment of the charging information by failing to object at trial and was required to
show fundamental error to obtain relief. Heswmable to make such a showing. Because Mr.
Heffern’s argument here is baksolely on an alleged violatiaf Indiana law — Ind. Code 35-34-
1-5(b)(2), he is not entitled to beas corpus relief on this ground.

C. Ground Two: Jury Instructions

Ground two asserts that the trzaurt erred by not giving a limiting instruction about the
police officers’ statements durirsgrecorded interview under thediana Rules of Evidence. The
respondent argues that ground twaad cognizable and procedurathgfaulted. Dkt. No. 14 at
10-11.

On this issue, the Indiana Court of Appeals on direct appeal held:

Heffern next contends that the tr@urt abused its discretion when it did

not give preliminary or final limiting instictions to the jury regarding certain

evidence admitted over his objection. Oumsdtad of review of a trial court’s

findings as to the admissibility evidence is an abuse of discretiBoush v. State
875 N.E.2d 801, 808 (Ind. Ct. App. 2008). An abo$ discretion occurs if a trial

10



court’s decision is clearly against the logic and effect of the facts and circumstances
before the courid.

Heffern argues that the trial court abused its discretion in admitting the
video recording and corresponding wanpt of Heffern’s September 12
interrogation by police. Speadifally, Heffern contends thaihose exhibits contain
statements by police officers “who coranted on guilt or innocence of Mr.
Heffern, credibility of witnesses, andhetr matters prohibited by [Evidence Rule]
704(b).” Appellant’s Brief at 12. Heffern orrect about the adissibility of the
officer’'s statementsSee Washington v. Stag98 N.E.2d 617, 624-25 (Ind. 2004)
(“although a trial court has radfirmative duty to considagiving an admonishment
in the absence of a party’s request, it is error to admit statements by an interrogating
officer without any limiting instruction or admonishment.”). On appeal he argues
that the trial court should have given a preliminaryireal limiting instruction in
addition to the admonition. We cannot agree.

In support of his argument, Heffernlies in part onEvidence Rule 105.
That rule provides: “When evidence whishadmissible as to one party or for one
purpose but not admissible as to anotbeaty or for another purpose is admitted,
the court, upon request, shall restrictéw@lence to its proper scope and admonish
the jury accordingly.” Evid. R. 105. Osupreme court discussed the meaning of
this rule:

The Indiana version of Rule 105 is apgatly the only in the nation to use
the term “admonish” ratir than “instruct.”Cf., e.g., Fed. R. Evid. 105
Judge Miller has opined that the distioa is intended to enable a party to
request a limiting admonition at the tirttne evidence is offered, rather than
waiting until the jury instructions. 12 R. Miller, Indiana Practice § 105.104
at 109-10 (2d. ed.1995). Thus, a limiting admonition under Rule 105
(usually during trial) is to be disguished from a limiting instruction
(usually after evidence has been presentdd)see alsdnd. Crim. Rule 8;

Ind. Trial Rule 51(C) (outlining requements for preserving challenge to a
jury instruction).

Humphrey v. State680 N.E.2d 836, 839 n. 7 (Ind.199%ke also Martin v. State
736 N.E.2d 1213, 1218 n. 8 (Ind. 2000). “Rule Hafs not preclude trial courts
from giving a limiting admonition or instruction sua sponte as a matter of
discretion,[ ] but by its plain terms poses no affirmative duty to do so.”
Humphrey 680 N.E.2d at 839.

Heffern contends that the trial court committed reversible error when it
failed to give a limiting preliminary ortiial instruction regaidg Exhibits 87 and
88. But where “the claimed error is failute give an instruction, ‘a tendered
instruction is necessary to preserve efsecause, without ehsubstance of an

11



instruction upon which to rule, the triaburt has not been given a reasonable
opportunity to consider andhplement the request.’Fry v. State 748 N.E.2d 369,
373 (Ind. 2001) (quotin&cisney v. Statg01 N.E.2d 847, 848 n. 3 (Ind. 1998)).
Because Heffern did not tender a propodiedting instruction regarding the
statements by law enforcement in Exhibits 87 and 88, he has waived any claim of
error by failing to give an instruction on that subj&se id

Further, again, Rule 105 imposes no aféitive duty on the court to instruct
the jury on that issuédumphrey 680 N.E.2d at 839. In any event, at the time the
exhibits were offered, the trial court admonished the jury that law enforcement
officers investigating a crime may makalse statements in order to obtain
information; statements made by law ewntment officers or attributed to third
parties by law enforcement officers couldt be considered; and only Heffern’s
statements in the exhibits could be adased as evidence. That admonishment
adequately addressed the basis of Hefeobjection and instructed the jury
accordingly on what it could consider @gdence. Heffern has not shown that he
was prejudiced by the trialoart’'s admonishing the jurwithout also giving a
similar preliminary or final instruction.

Heffern has not shown thateltrial court was required tzave given a preliminary

or final limiting instruction regarding theatements made by police in Exhibits 87

and 88.

Heffern 2011 WL 1565999, at *4-7 (footnote omitted).

Again, a writ of habeas corpus may only isgube petitioner is “in custody in violation
of the Constitution or laws dreaties of the United States.” 28 U.S.C. § 2254(a). Therefore,
“[e]rrors of state law inad of themselves are not cognizable on habeas reviganiuel v. Frank
525 F.3d 566, 574 (7th Cir. 2008) (¢iten and quotation marks omitted).

As noted above, the state court was presemtgh Mr. Heffern’s claim that Indiana
evidentiary law was violated. €Hndiana Court of Appeals revied the trial court’s findings as
to the admissibility of evidence under the abakeliscretion standard and concluded that Mr.
Heffern waived any claim of error by failing ggve a proposed limiting struction and the trial

court did not violate Indiana Rule of Evidence 10%e Indiana Court of Appeals also noted that

the trial court had admonished the jury regardnggstatements in question, and Mr. Heffern failed

12



to show he was prejudiced by ttr@al court’'s admonishment without also giving a similar jury
instruction. Because Mr. Heffern’s argument hexdased solely on an alleged violation of
Indiana Evidentiary Rules, hig not entitled to habeasnpus relief on this ground.

“Because a state trial court’s evidentiary rulings . . . turn on state law, these are matters that
are usually beyond the scope of federal habeas revieerfuquet 390 F.3d at 511. “However,
a state defendant does have a Fourteenth Amemddue process right & fundamentally fair
trial.” 1d. Erroneous evidentiary rulings can only denyiradividual the right to a fundamentally
fair trial if they “produce[] a significant likelinmd that an innocent person has been convicted.”
Anderson v. Stern243 F.3d 1049, 1053 (7th Cir. 2001) (civatiand quotation marks omitted).
But every evidentiary challenge is not a duecpss claim. The petitioner has to “draw[] enough
of a connection between hight to due process andethrial court’s . . . evidentiary . . . errors to
render his claim cognizable on habeas revieRetruquet 390 F.3d at 512.

To the extent Mr. Heffern is raising a dpeocess claim, becauddr. Heffern focuses
solely on violation of Indiana Rule of Evident@5, Mr. Heffern has failed to show that the trial
court’s ruling “produed a significant likelihood that annocent person hadseen convicted,”
Anderson 243 F.3d at 1053, and has therefore failedréov enough of a connection between his
right to due process and the trial court’s allegeiientiary error to rera his claim cognizable
on federal habeas review. Accordingly, Mr. Heffexmot entitled to habea®rpus relief on this
ground.

D. Ground Three: Insufficient Evidence

Ground three asserts that there was insuffioeedence to convidilr. Heffern of both

murder and armed robbery. The respondent arpaeground three is meritless. Dkt. No. 14 at

13



11-14. In his reply, Mr. Heffern elaborates ohywhe believes there was insufficient evidence to
convict him. Dkt. No. 38 at 9-15.

1. Standard for Challenging the Sufficiency of the Evidence

In Jackson v. Virginiag43 U.S. 307, 319 (1979), the Supreme Court sets forth the clearly
established federal law governing a challengeh¢osufficiency of the evidence. Undixckson
the relevant inquiry is whether “after viewingetievidence in the light most favorable to the
prosecutionany rational trier of fact cod have found the essentiaépients of the crime beyond
a reasonable doubtld. The Supreme Court has explained that claims uratsksoriface a high
bar in federal habeas proceedings because thesubject to two layers gtidicial deference.”
Coleman v. Johnsgb66 U.S. 650, 651 (2012) (per curium)rskion direct appeal, “[a] reviewing
court may set aside the jury’s verdict on the graofridsufficient evidence only if no rational trier
of fact could have agreed with the juryld. (quotingCavazos v. Smittg65 U.S. 1, 2 (2011))
(internal quotations omitted). “And second, ondebreview, ‘a federalourt may not overturn
a state court decision rejectinguficiency of the evidence challenge simply because the federal
court disagrees with the stateuct. The federal court insteaslay do so only if the state court
decision was ‘objectively unreasonable.lt. (quotingCavazos565 U.S. at 2) (internal quotation
omitted).

On the issue of challenging the sufficiencyesfdence, the Indiana Court of Appeals on
appeal recited the followingastdard, consistent with tllacksorstandard:

When reviewing the claim of sufficien@f the evidence, we do not reweigh the

evidence or judge the credity of the witnessesJones v. Stat&/83 N.E.2d 1132,

1139 (Ind. 2003). We look only to the prolva evidence supporting the verdict

and the reasonable inferences therein to determine whether a reasonable trier of fact

could conclude the defendant was guilty beyond a reasonable tbubthere is

substantial evidence of probative valuestpport the convictiont will not be set
aside.ld.
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Heffern, 2011 WL 1565999, at *7. It then appliedathstandard to both of the challenged
convictions. Id. at *8-9.

2. Robbery with a Deadly weapon

Mr. Heffern argues that themas insufficient evidence to owict him of robbery with a
deadly weapon because the evitkeshowed that he was unawtrat anyone in his group had a
weapon when he beat up Buckner, the victimg sobbed him of $20. Dkt. No. 7 at 8. The
respondent argues that the Indiana Court ppeals reasonably found sufficient evidence to
support Mr. Heffern’s robbery conviction because Mr. Heffern had told the police that he had
stopped one of his co-assailants from cutting offk®er’'s penis. Dkt. No. 14 at 14. In reply, Mr.
Heffern argues that the statement was merelyrazent, and that another-agsailant had testified
that there was no weapon in theuse. Dkt. No. 38 dtl. Mr. Heffern furtheexplains that his
statement to the police that “Smith had the knifeiewas in his pocket” wataken out of context.
Mr. Heffern explains his statemereferred to his belief that Smith must have retrieved a knife
after the robbery have been completed but before the mudier.

On this issue, the Indiana Court of Appeals on direct appeal held:

Robbery with a Deadly Weapon

Heffern contends that the evidence isufficient to support his conviction for

robbery with a deadly weapon. Specificalig, argues that thei®no evidence that

he or anyone else was amnwith a knife until the time of the murder. We cannot

agree.

To prove robbery, as a Class B felotlye State was required to show beyond a

reasonable doubt that Heffeknowingly took property from Buckner by use of

force and while armed with a deadly weap8eelnd. Code § 35-42-5-1(1). A

defendant may be convicted as a principake knowingly or intentionally aided,

induced, or caused another persondmmit the offense. Ind. Code § 35-41-2—4.

In Heffern's September 10 interview wipolice, Heffern stated that Smith took

twenty dollars that heofind in Buckner’'s sock while Heffern, Smith, and Berry
were beating Buckner in Whiting’'s kitcheHeffern also stated that, during that
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beating, Smith had threatened to cutBdfickner’s penis, but Heffern had stopped

him. The jury could have reasonablyfarred that Heffern and the others who

jointly attacked Buckner were armed with a knife at the time of the robbery. And

the jury could have found Heffern culpalds a principal forobbery based on

accomplice liability.Seelnd. Code § 35-41-2—-4. Thus, the evidence is sufficient

to support Heffern’s conviction for robbery while armed with a deadly weapon.
Heffern,2011 WL 1565999, at *8.

Consistent with the federdhcksorstandard, the Indiana CowftAppeals reviewed the
evidence and cited to two piecafsspecific evidence in support bis conviction of robbery with
a deadly weapdn (1) that Mr. Heffern confessed toljpe that Smith took $20 from Buckner’s
sock while Mr. Heffern and the other co-assaild@at up Buckner in Whiting's kitchen; and (2)
Smith had threatened to cut off Buckner’'s pebig, Mr. Heffern had stopped him. Based on the
evidence, the Indiana Court of Appealsncloded that a reasdola trier of factcould have
concluded that Mr. Heffern anus co-assailants robbed Bucknesing force and while armed
with a knife. Additionally, Mr. Heffern could Heund culpable for another’s possession of a knife
based on accomplice liability.

Although Mr. Heffern argues that his statetsecould be constraedifferently and he
was not aware that any of his co-assailants possessed a knifackiserstandard only requires
an inquiry as to whether a rational trier of fact could have feactl essential element of the crime
beyond a reasonable doubt. “A rewing court may set aside they’s verdicton the ground of
insufficient evidence only if no rational trier f#ct could have agreed with the juryColeman

566 U.S. at 651. Under the facts of the case, WwhileHeffern presents a potential alternative

interpretation of the facts, he fails to show thatrational trier ofact could have agreed with the

! Pursuant to 28 U.S.C. § 2254(e)(1), “a deteatitm of a factual issue made by a State court
shall be presumed to be correct,” unless Meffern rebuts the presumptions by clear and
convincing evidence. Mr. Heffern aot disputed the factual findings.
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jury or that the Indiana Coudf Appeals’ holding on this iseuwas “objectively unreasonable.”
Accordingly, Mr. Heffern is not entitled to habeas relief on this ground.
3. Murder

Mr. Heffern argues that thereas insufficient evidence to convict him of murder because
the evidence showed that he wanted to assawkrigw, not murder him. Dkt. No. 7 at 8. The
respondent argues that the Indiana Court ppeals reasonably found sufficient evidence to
support Mr. Heffern’s murder owiction because Mr. Heffern Haplanned the assault, took
Buckner to a cornfield, and was standing with his €gadants as they repeatedly stabbed Buckner.
Dkt. No. 14 at 12-13. In reply, Mr. Heffern argubat his co-assailant, Bg, testified that Mr.
Heffern never possessed a weapon and never stdhlmkner. Dkt. No. 38 at 10. Mr. Heffern
argues that the evidence shows that he waxdstg a couple feet away when Smith and Berry
stabbed Buckner. Mr. Heffern also cites topha¢hologist’'s statementkat Buckner would have
survived all 20 stab wounds ancttimjuries sustained from theating, all 20 stab wounds likely
came from one assailant, and that Bwer died from a cub his neck. Id. at 11-12. Mr. Heffern
asserts that he cannot be guilty of aiding inimernf he did not know that the crime was going to
happen. He argues that mere presence at a does not make you guilty — actions before, during
and after do.ld. at 13. In his defense, he argues that he stopped Smith from hitting Buckner in
the head with a statue and stopped Smith from cutting off Buckner’'s penét.13-14.

On this issue, the Indiana Court of Appeals on direct appeal held:

Murder

Heffern next contends that the evidence is insufficient to show that he committed

murder. To prove the offense of murdire State was required to prove beyond a

reasonable doubt that Heffeknowingly killed BucknerSeelnd. Code 8§ 35-42—

1-1(1). Again, under a theory of accompliebility, Heffern could be convicted

as a principal if he knowingly or intaahally aided, induced, or caused another
person to commit the offens&eelind. Code § 35-41-2-4. Specifically, he
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acknowledges that under accomplice liability a defendant need not have
participated in each and every element of an offense.

The evidence shows that Heffern initiated and participated in the beating of
Buckner in Whiting’s apartment. When Buckner failed to escape Heffern’s initial
attack, Heffern, Smith, and Berry kicked and punched Buckner’'s head and body
repeatedly as he lay on the floor \Whiting’s kitchen. The men then removed
Buckner’s clothes, wrapped him in a blanketd carried him to Berry’s vehicle. In
transit, Buckner was moaning loudkleffner reached around and punched him
several times, and the moaning stoppedeklivthey reached a cornfield, Heffern
and Smith unloaded Buckner and carried him into the cornfield while Berry turned
the car around. When Berrgturned, he found Hefferand Smith standing near
Buckner’'s body a few rows into the comlfi. Smith told Berry that Buckner had
already been stabbed, and then Smith gave Berry a knife and told him to stab
Buckner. Berry stabbed Buckner twice irs lower side and then returned to his
vehicle. Heffern and Smith soon followed. The men returned to Whiting’s
apartment and began cleaning up evidence related to Buckner.

Dr. Paul Mellen, a pathologistestified that the causd# death was “blunt force
injuries to the head and sharp force irgsrio the neck and dbmen[.]” Transcript

at 197. Buckner had twenty puncture wounds in his abdomen as well as a one-and-
one-half-inch “cutting mark” on the base oétleft side of thgenis. He also had

two cuts to his neck: on the right sideupearficial four-inch cuand on the left side

a wound that “cut the greater vessels, agtualt the trachea or the windpipe area

and went down as far as the cervical spine or vertebral coluchrat 199. Dr.

Mellen testified that the wound on the Isitle of the neck was not survivable.

The evidence shows that Heffern purgthend kicked Buckner repeatedly, and
helped transport him to a cornfield. Hefiavas alone with Smith next to the body
when Berry turned his vehicle around. Wilerry walked back to his vehicle after
stabbing Buckner in the cornfield, Heffern and Smith remained in the field for
several minutes. There isilsstantial evidence showing that Heffner assisted in
punching and beating Buckner about thech&erry testified that he only stabbed
Buckner twice in the lower back, btite evidence shows multiple stab wounds,
including a fatal neck wound? jury could reasonably haveferred either that
Heffern stabbed Buckner in the abdomen or neck or that he knowingly or
intentionally aided, induced, or caused Smith to stab Buckner in the abdomen or
neck. The evidence is sufficient topport Heffern’s conviction for murder.

Still, Heffern maintains:

There was no indication Michakffern knew anyone in the group
had a knife until Smith, Berry, and he were at the cornfield, long
after the initial confrontation occurred in Whiting’s apartment.
There was no indication Mr. Heffern had any reason to suspect a
deadly weapon would be used bge of the others in the group.
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Therefore, the judgment of convmh for murder, as against him,
was not supported by sufficient evidence.

Appellant’s Brief at 25. Heffern does nogain how his alleged lack of knowledge
that anyone was armed with a knife suppdhe reversal of his conviction for
murder as an accomplice. Moreover, discussed above, the jury could have
reasonably inferred that Heffern, as the wi® had planned the assault, knew that
someone had a knife. First, he did notwal®mith to carry out on his threat to cut
off Buckner’s penis in Whiting’s kitchee Second, he was standing by the body in
the cornfield when Smith gave Berry a krafied told him to stab Buckner. Finally,
Berry testified that he only stabbed Buoer twice in the lower back, but Buckner
had sustained twenty stab wounds to fdaamen, a cut at the base of his penis,
and two cuts on his neck, one of them IfaAgain, the jurycould have reasonably
inferred that Heffern either caused Ruoer’s death or aided, induced or caused
another to kill Buckner.
Heffern,2011 WL 1565999, at *8-9.

Consistent with the federdhcksorstandard, the Indiana CowftAppeals reviewed the
evidence and cited to several pieces of evidence in support of Mr. Heffern’s conviction for
murdef: (1) Mr. Heffern planned thassault on Buckne(2) Mr. Heffern punched and kicked
Buckner repeatedly; (3) Mr. Heffern helped tqamg Buckner to a cornfidl (4) Mr. Heffern was
left alone with Smith next to the body while lBeturned the vehiclaround; (5) Berry stabbed
Buckner twice in the lower backnd returned to the car, leag Mr. Heffern and Smith with
Buckner for several more minutes; (6) Buckner suffered from over twenty stab wounds to the
abdomen, two cuts to the neck, and a cut to thespand (7) the cut to the left side of Buckner’'s
neck was fatal. Based on the evidence, theatraCourt of Appeals colucled that a reasonable
trier of factcould haveconcluded that Mr. Heffern directstabbed and sliced Buckner, causing

his death. Alternativelya reasonable trier o€t could have concludedat Mr. Heffern was not

himself responsible for the killing blow, but ther. Heffern aided, induakor caused Smith or

2 Pursuant to 28 U.S.C. § 2254(e)(1), “a deteatiim of a factual issue made by a State court
shall be presumed to be correct,” unless Meffern rebuts the presumptions by clear and
convincing evidence. Mr. Heffern aot disputed the factual findings.
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Berry to kill Buckner by organing the assault, assistj with the transport to the cornfield and
being physical present when Buckner was stabbed over twenty times.

Although Mr. Heffern raises several arguments in his defense, none is exculpatory or
makes it so that “no rational tri®f fact could haveagreed with the jyr” Although his co-
assailant, Berry, may have testifithat he never saw Mr. Heffewith a weapon or stab Buckner,
Berry also testified that Mr. Hefffie and Smith were left alonatw Buckner’s body in the cornfield
for several minutes on two separate occasions. Berry therefore could not testify as to what
transpired during that ped. Additionally, Berry only testiéd as to two of the stab wounds,
leaving an open question as to who stabbed Budkeether additional twenty times. The Indiana
Court of Appeals held that a rational trierfatt could conclude MrHeffern was responsible
directly or through accomplice liability by aidjninducing or causing Smith or Berry to stab
Buckner. Because Mr. Heffern fails to show thatrational trier of factould have agreed with
the jury or that the Indianad@rt of Appeals’ holding on thisssie was “objectively unreasonable,”

Mr. Heffern is not entitled thabeas relief on this ground.

E. Ground Four: Double Jeopardy

Ground four relates to whether Mr. Hefferwenvictions for murder and armed robbery
constitute double jeopardy under the Indiana Constitution and the U.S. Constitution. The
respondent argues that ground four is partly nghzable and partly procedurally defaulted and
meritless. Dkt. No. 14 at 15-17.

On this issue, the Indiana Court of Appeals on direct appeal held:

Last, Heffern contends that the entryjafigment of conviction for both robbery

and murder violates his right to deee from double jeopardy. The Indiana

Constitution provides that “[n]o person shall be put in jeopardy twice for the same

offense.” Ind. Const. art. 1, 8 14. Doabjeopardy analysis involves the dual

inquiries of the statutory elemeriest and the actual evidence t&vis v. State
770 N.E.2d 319, 323 (Ind. 2002) (citirigichardson v. State717 N.E.2d 32
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(Ind.1999)). The standard for evaluating aleged double jeopardy violation is
well-settled:

In Richardson v. Staté1999) Ind., 717 N.E.2d 32, our Supreme Court
established a two-part test foradyring double jeopardy claims under the
Indiana Constitution and concluded:

“two or more offenses are the ‘same offense’ in violation of Article
I, Section 14 of the Indiana Coitgtion, if, with respect to either
the statutory elements of the challenged crimes or the actual
evidence used to comij the essential elements of one challenged
offense also establish the essdrgi@ments of another challenged
offense.”Richardsonsupra at 49.

Thus, even if there was no double jeamjyaviolation in the present case
based upon the essential statutory elémen the crimes of forgery and
theft, a violation may still have occurrédhe actual evidence presented at
trial demonstrates that each offensas not established by separate and
distinct facts. The defendamust demonstrate a reasonable possibility that
the evidentiary facts used by the féiader to estalidh the essential
elements of one offense may also hbeen used to establish the essential
elements of a second challenged offense.

Williams v. State892 N.E.2d 666, 668—69 (Ind. Ct. App. 2008) (some
citations and quotations omittedans. denied

Again, to prove the offense of robberjthva deadly weapon, a Class B felony, the
State was required to show beyond a realslendoubt that Heffern knowingly took
property from Buckner by use of foraed while armed with a deadly weap&ee

Ind. Code 8§ 35-42-5-1(1). And it is sufficieéhthe State showed that Heffern
knowingly or intentionally aided, indude or caused another to rob Buckner.
Heffern argues that the overriding causeleath was established by evidence of
the stab wound to Buckner’s neck. Appellairief at 26—27. The knife that was
used to inflict that wound was also used to elevate the robbery charge from a Class
C felony to a Class B felony. He states that there was evidence of only one knife
being used in the offenses. Thus, he aahes that the elevation of the robbery
charge violates his right toe free from double jeopardy.

In support Heffern citeyValker v. State758 N.E.2d 563 (Ind. Ct. App. 2001),
trans. denied There, the State used Walkedst of shooting his victim with a
handgun to establish both voluntary nmlaoghter and robberwith a deadly
weapon. We held that the evidence usedstablish voluntary manslaughter was
“clearly intertwined” with the evidence @d to establish robbery with a deadly
weaponld. at 567. As such, we noluded that the elevat of the robbery charge
from a Class B felony to robbery with deadly weapon, as a Class B felony,
violated double jeopardyd.
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Here, as discussed above, the evidestuews that Heffern, Smith, or Berry was
armed with a knife when they were biag Buckner in Whiting’s kitchen and Smith

took twenty dollars from Buckner's sk. Thus, the robbery was supported by
evidence that the perpetrators were armed with a knife. But the murder was later
accomplished by the use of a knife, namely, stabbing Buckner in the neck, severing
his vessels and windpipe, @t entirely different lodséon from where the beating

had occurred. The evidence of being armed with a weapon is not the same as
evidence of use of that same weapon. Thialkeris inapposite. Heffern has not
shown that the elevation of the robbery charge to a Class B felony based on being
armed with a deadly weapon violated hight to be freércom double jeopardy.

Heffern 2011 WL 1565999, at *10-11 (footnote omitted).

1. Federal Claim Procedurally Defaulted

Mr. Heffern alleges in his amended petititvat his convictionsiolate Double Jeopardy
under the U.S. ConstitutiorSeeDkt. No. 7 at 10. However, iNr. Heffern’s direct appeal, the
Indiana Court of Appeals noted: “Heffemaises double jeopardy under both the Indiana
Constitution and United States Constitution. Butdhses he cites explaining the analysis pertain
only to the state constitution, and he nmkeo independent argument under the federal
Constitution. As such, we limit our review to double jeopardy under the Indiana Constittion.”
at *10, n.5. Thus, Mr. Heffern failed to argueamralyze how his sentence would violate double
jeopardy under the U.S. Constitution in state coBeeDkt. No. 14-3 (Mr. Heffern’s direct appeal
brief); Dkt. No. 14-6 (Mr. Heffern’slirect appeal petitioto transfer). Givethe facts of the case
and Mr. Heffern’s argument, it is unlikely that ttate courts would haveen alerted to a federal
constitutional issue. Indeedgtindiana Court of Appeals noted that Mr. Heffern failed to raise a
federal constitutional issue. Thus, Mr. Hefferfégleral claims, to the ént there are any, are
procedurally defaultedJohnson 786 F.3d at 504. Additionally, Mr. Heffern has failed to allege
that he meets the requirementot@rcome proatural default.Perruquet 390 F.3d at 514. Nor

does Mr. Heffern address his pealtiral default in his replySeeDkt. No. 38.
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2. State Law Claims Not Cognizable

Mr. Heffern’s claim that he was subject to double jeopardy under the Indiana Constitution
when he was convicted of both robbery andrdeu is based solelpn state law grounds.
Additionally, the decision by theate court here focused solelystate law precedent and whether
there was a violation of the Indiana ConstitutioAccordingly, Mr. Heffern is not entitled to
habeas corpus relief on this grourflee Samugb25 F.3d at 574 (“Errors attate law in and of
themselves are not cognizable on habeas review.”).

IV. Conclusion

This Court has carefully reviewehe state record in light &fir. Heffern’s claims and has
given such consideration to those claims as the limited scope of its review in a habeas corpus
proceeding permits. Having applied the appropstdadard of review, and having considered the
pleadings and the record, Mr. Heffern’s fieti for writ of habeas corpus must thenied.

Judgment consistent with this Entry shall now issue.

V. Certificate of Appealability

Pursuant to Federal Rule of Appellate Prhae 22(b), Rule 11(a) difie Rules Governing
§ 2254 proceedings, and 28 U.S.C. § 2253(c), thertdinds that reasobée jurists would not
find this Court’s “assessment of the constitutionaimk debatable or wronggpt find “it debatable
whether the petition states a vatidim of the denial of a constitutional right” and “whether [this
Court] was correct in its procedural rulingSlack v. McDaniel529 U.S. 473, 484 (2000). The
Court thereforelenies a certificate of appealability.

IT ISSO ORDERED.

Date:  11/13/18 {))(.dev\ JKW

Hon. William T. Lawrence, Senior Judge
United States District Court
Southern District of Indiana
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