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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MICHAEL LEECH, JR., as Personal )
Representative of the Estate of Michael Jay )
Leech, Sr., DeceasealhndDEBBIE MARSHALL, )
as CourAppointed Conservator of the Estate of)
and Next Friend of A.L., a Minor,

Plaintiffs,

V. No. 217-cv-0508WTL-MJD
NATIONAL INTERSTATE INSURANCE
COMPANY, INTACT INSURANCE
COMPANY, ECONOMICALMUTUAL
INSURANCE COMPANY, KAMALJEET
SANGRA, and J&R LOGISTICS, INC.,

N N N N N N N N N N N N N

Defendants.

REPORT AND RECOMMENDATION

This matter is before the Court Beonomical Mutual Insurance Company’s Motion to
Dismiss Plaintiff's Amended Complaint fdeclaratory Judgmen{Dkt. 59] Defendant
Economical Mutual Insurance Compani€¢bnomicdl) seeks an order dismissing Plaintiffs’
Amended ComplaintDkt. 22 for lack of personal jurisdictior©On July 16, 2018District Judge
William T. Lawrence designated the undersigned Magistrate Judge to isperteand
recommendation pursuant28 U.S.C. § 636(b)(1)(B]Dkt. 89] For the reasons set below, the

Magistrate Judge recommends that Econonsiddbtion beDENIED.
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I. Background

The following factsare not necessarily objectively true. But as required when reviewing
amotionto dismiss, the Court accepts as true all factual allegations in the Amended Complaint
and draws alfeasonablénferences in favor of the Plaintiffs as the non-moving
parties.SeeBielanski v. Cty. of Kané&50 F.3d 632, 633 (7th Cir. 2008)

On December 29, 2018amaljeet Sangra wdsansporting goods by sertractor trailer
in his capacity as a driver for J&Bgistics, Inc. ("*J&R”) [Dkt. 22 at 2] While transporting
these goods, he drove in the wrong direction in the north-bound lanes of Indiana State Road 63
near Cayuga, Indian&d. By driving south in the north-bound lanes, Sanwrgligentlycaused a
headon collision with a vehicle operated by Michael Jay Leechw8ro was properly driving
north in the north-bound lands. As a result of th collision, Leech, Sr., died, and A.L., a minor
who was also in the vehicle, sustained personal injudes.

According to Plaintiffs, there are three insurance companies involved, all of whom
insured J&R and, by extension, Sandiational Interstate Insurance Company (“NII@&)an
insurance company organized under the laws of Ohio and is registered to do budntkasan
[Dkt. 26 at 1] IntactInsurance Company (“Intact”) is a Canadian insurance compaayized
under the laws oDntario,Canada.Dkt. 26 at 1] Economical is an insurance company
organized under the laws of Waterloo, Ontario, Canddld. P2 at 1] Plaintiff Michael Jay
Leech, Jr.as the Personal Representative of the Estate of Michael Jay Leebhings. this
action seeking aourt order declaring which Defendant insurance compasyprimary
coverage for the automobile accidantd which Defendant insurance company has secondary
coverage.Dkt. 22 at 3 1 14] Plaintiff Michael Jay Leech, Jr., has asserted negligence and

wrongful death claims against Sangra and J&R in a state court fartidamages resulting from
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the motor vehicle accidenDkt. 29.] Similarly, Plaintiff Debbie MarsHahas assertei state
courtnegligence claimsn behalf of A.Lagainst Sangra and J&R for damages resulting from
theaccident [Dkt. 30]

II. Procedural History

Michael Leech, Jr., as personal representative of the Estate of Michael JaySreech
brought suit in Vermillion County state court against Intact, NIIC, J&R, andr&ajit. 1-2 at
1] Intact and NIIC removed thease to federal cours¢eDkt. 1] andproperly pleaddsubject
matter jurisdiction pursuant to the Court’s Order regarding their jurisditidiegations Dkt.
88]. Plaintiff Leech, Jr., moved to amend his initial Complaint in order to add Edoabas a
defendant in the caséAifnended ComplainbDkt. 22] Intact moved to join Debbie Marshall as
an additional Plaintiff pursuant to Rule 19 of the Fed. R. CiVMDRL. [27.] Debbie Marshall, as
the Conservator of the Estaiteand Next Friend of A.L., had brought a negligeacton arising
out of the same incident involving Sangra and Leech, Sr., on behalf of A.L., a rBk2T at
30.] The Court granted Intact’s joinder motidDkt. 47].

Economical has now moved to be dismissed as a petgsting that this Court lacks
personal jurisdiction over Economicalit. 59] In support of its motionEconomical asserts
that it is domiciled and has its principal place of businessatewo, Ontario, Canaddkt. 60
at 2 Dkt. 60-1 at 1] Economical further asserts that it has not “maintaineaff@e in Indiana,
maintained a registered agent in Indiana, conducted print, radio, or televisiotisadvent in
Indiana, or owed or had to pay taxes in Indiana” and also is not “authorized to do business in
Indiana.” Dkt. 60 at 2] Therefore, according to Economical, this Court may not exercise either

general or specific jurisdiction over Economical in this case.
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. Legal Standard

A motionto dismissunder Rule 12(b)(2) is a pre-answer motion asserted by defendants
who wish to challenge a district court’s exercise of personal jurisdictientbg defendant as a
party. Typically for a Rule 12(b) motion to dismiss, a court must “accept alipletdided
allegations in th plaintiff's complaint as true and draw all reasonable inferences in favoe of t
plaintiff.” Tobin for Governor v. lll. State Bd. of Electio268 F.3d 517, 521 (7th Cir. 2001)
However, a court ruling on a Rule 12(b)(2) motion to dismiss for lack of personal jtiasdic
“must decide whether any material facts are in disptitgdtt Int’l Corp. v. Cocp302 F.3d 707,
713 (7th Cir. 2002)If there any material facts are in dispute and if thetomles on the motion
based on written materials and affidavits submitted rather than on an evideeéianghthen
the plaintiff must make out a prima facie case of proper personal jurisdietioiue Research
Found. v. Sanofi-Synthelabo, S.238 F.3d 773, 782 (7th Cir. 200&)nder the prima facie
standard, “the plaintiff is entitled to have any conflicts in the affidavits (@p@ting materials)
resolved in its favor.1d. at 783

V. Discussion

Because this is a casemoved to federal court based on diversity jurisdictsaeDkt.
6], this Court may only exercise personal jurisdiction over Economical itectart in Indiana
would have jurisdiction oveEconomical as welPurdue Research Foun®38 F.3d at 77%ee
alsoFed. R. Civ. P. 4(k)(1)(A)*Serving a summons or filing a waiver of service establishes
personal jurisdiction over a defendant who is subject to the jurisdiction of a courieoéigen
jurisdiction in the state where the district court is locdjedhis requires a twatepinquiry.
First, the Court must determine whether Indiana’s long-arm statute, Indiah&dle 4.4(A),

subjects Economical o personamjurisdiction.ld. Second, the Court must determine “whethe
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the exercise of jurisdiction over [Economical] comports with the requiremefaderal due
process.’ld. Whether this Court’s exercise of personal jurisdiction over Economical comports
with the requirements of federal due process requires an analysis of both geiseliatipn and
specific jurisdictionHyatt Int'l Corp., 302 F.3d at 713f the Court determinehat Indiana’s
long-arm statute reaches Economical and that Economical is subject to either gesjeealfe@
jurisdiction, then this Court may exercise personal jurisdiction over Econlpamchthe Motion
must be denied.

A. Indiana’s Long-Arm Statute

Indiana’s long-arm statute, codified in Indiana Trial Rule 4.4, governs thdiqtios of
courts within Indiana over anyone who is “a nonresident of this state, a residentstditénisho
has left the state, or a person whose residence is unknown.” Plaintiff DebbleMars
specifically points to Indiana Trial Rule 4.4(A)(1), (4), and (6), which statestlen
nonresidents submit to the jurisdiction of Indiana cowasstd any actioarising from the
following acts committed by him or her or his or her agent

(1) doing any business in this state

(4) havingsuppliedor contracted to supply services rendered or to be rendered or

goods or materials furnished or to be furnishetthis state

(6) (Eggtracting tonsureor act as surety for or on behalf of any person, property or

risk located within this state at the time the contract was [mjade
In addition,Indiana Trial Rule 4.4(A) states that “a court of this state exaycisgurisdiction
on anybasisnot inconsistent with the Constitutions of this state or the United Statess.”

Indiana Supreme Court’s interpretation of the state’s bimngstatute facilitates the analysis. The

statute “reducels] analysis of personal jurisdiction to the issue of artbexercise of

personal jurisdiction is consistent with the Federal Duedas Clausel’inkAmericaCorp.v.
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Cox 857 N.E.2d 961, 967 (Ind. 200@)herefore, the only determination that musinhade is
whether this Court’s exercise of personal jurisdiction over Economical vidhed3ue Process
Clause.

B. General Jurisdiction

With both general and specific jurisdiction, a defendant mhastécertain minimum
contacts with [the forumstate]such that the maintenance of the suit does not offend ‘traditional
notions of fair play and substantial justicdrit’l Shoe Co. v. State of Wash., Office of
Unemployment Comp. Rlacement326 U.S. 310, 316 (1945) (quotiMilliken v. Meyer 311
U.S. 457, 463 (194D)A corporate defendant’s contacts are deemed to be sufficient for general
jurisdiction purposes if it is incorporated in that state or if it has its principaekf business in
that stateDailer AG v. Bauman571 U.S. 117, 137 (2014n addition, f a corporate
defendaris contactswith a state are sdcontinuous and systematias to render them
essentially at home in the forum Statégodyear Dunlop Tires Operations, S.A. v. Bros6y
U.S. 915, 919 (2011(guotingInt’l Shoe Co.326 U.S. at 31)/ then a court magonstitutionally
“justify suit against it on causes of action arising from dealings entirely distnt those
activities.”Int’'l Shoe Co, 326 U.Sat 318 This means that if Economical is subject to general
jurisdiction in Indiana, “it can be sued for essentially any cause of act{tndiana].” Martin v.
Maurer, No. 1:15ev-01471RLY-MJD, 2016 WL 3198117, at *2 (S.D. Ind. Feb. 3, 2016)

In the present case, Economical has presented affidavits to show that les neit

incorporated in Indiana nor s principal place of business Indiana [SeeDkt. 60-1, Dkt. 60-
2.] It is uncontested that Economical is based out of Canada and is organizeGamaltdian
law. [See Amended Complaitkt. 22 at 1 Economical Mutual Insurance Company’s Brief

Support Motion Dismiss Plaintiff's Amended Complaint for Declaratory Judgm&nt60 at 2]
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Neither are Economical’s contacts with Indiana so “‘continuous and systeasat®
render them essentially at home in the forum St&eddyear Dunlop Tires Operations, S.A. v.
Brown 564 U.S. at 919quotingInt’l Shoe Co. 326 U.S. at 31)7/ The affidavits showhat
Economical has little contact within Indianatside of the insurance policy issued to Sangra and
J&R. [SeeDkt. 60-1(stating that Economical has not maintained an office in Indiana, maintained
a registered agent in Indiana, conducted print, radilevision advertisement directed to
Indiana, owned or leased real or personal property in Indiana, or paid anynténgiama);Dkt.

60-2 (stating that none of Economical’s representatives have traveled to Indiadacted any
activities in Indiana for reasons related to J&R’s insurance policy, ordeste¢o or received
from Indiana any policyelated communications).] In response, IRiéfs state that Economical
has “purchase[d] some goods and/or services from the United States” andnaamabsite
that it accessible to persons located in the United St&tks.[7 at 5] Plaintiffs alsostatethat
Economical has filed lawsuits in the United States in the past ten {&rSY at $ and that
Economical’s business model relies on issuing insurance policies to truckingreesnpaolved
in interstate commerce in the United Stafekt] 77 at 2. “The threshold for general jurisdiction
is quite high,” and the facts here do not support a finding that Economical has enough contacts
with Indiana for this Court to consider Economical essentially at home in Inéielheand v.
Clifton, 682 F.3d 665, 673 (7th Cir. 2012)

Aside from the written materials and affidavits tatnot support a finding @feneral
jurisdiction, PlaintiffMichael JayLeech, Jr., recognizes that general jurisdictiomthana likely
does not apply to Economical and consequently spends the entirety of his brief agdressin
specific jurisdiction. Dkt. 77.] Similarly, Plaintiff Debbie Marshall, although not spically

distinguishing between general and specific jurisdictamgues fothis Court’s exercise of
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personal jurisdiction by addressing Economical’s contacts in Indianagaast of the
underlying action, which points to an argument for specifisgliction rather than general
jurisdiction. [Dkt. 80] ConsequentlyPlaintiffs fail to makea prima facie case for general
jurisdiction

C. Specific Jurisdiction

As both Plaintiffs’ andEconomical’sbriefs recognize, a determination based on specific
jurisdiction is the more appropriate analysis in this case because the ungdeayse of action
“arise[s] out of” the collective Defendants’ activities in Indiadalicopteros Nacionales
de Colombia, S.A. v. HalKk66 U.S. 408, 414 (1984)ike general jurisdiction, a finding of
specific jurisdiction requirefirst that the defendant haveertain minimum contacts with [the
forum state].”Int’'l Shoe Co. 326 U.S. at 318Vinimum contacts are established for the
purposes of specific jurisdiction “where (1) the defendant has purposefulltedita@s activities
at the forum state or purposefully availed himself of the privilege of condumtisiness in that
state, and (2) the alleged injury arises out of the defendant'’s fetated activities. Tamburo v.
Dworkin, 601 F.3d 693, 702 (7th Cir. 201(@)ting Burger King Corp. v. Rudzewic471 U.S.

462, 472 (1985) Second, these minimum contacts must “comport with traditional notions of fair
play and substantial justice as required by the Fourteenth Amendmeaatrécess Clausdd.
(citing Int’l Shoe Co, 326 U.S at 316

1. Minimum Contacts

The minimum contacts analysis in this case is different fovdheus defendants. While
Plaintiff Debbie Marshall brings negligence claims against Sangra andad&ffeir role in the

vehicular collision, Plaintiff Michael Jay Leech, Jr., seeks to have the Coertilet the
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maximum policy coverage payout for Sangra an& &d which Defendant insurance company
is liable for that coverage.

While Sangra and J&R are being haled into court for their role in the vehiollision,
Economical is being haled into court as one of the Defendant insurance compahniedtit
can properly exercise personal jurisdiction over Economical, the exerciggsdigtion must be
in relation to the claims brought against it. In this case, Plaintiffs ask the Coejeco r
Economical’s Motion to Dismiss because Economical must laetg fo this action if proper
adjudication of insurance liability arising frotfime automobile accident is to be determined.

As this Court has noted in the past, “[tlhe minimum contact analysis is different
depending upon the types of claims allegédittin, 2016 WL 3198117at *4. Depending on
the type of claim brought, the minimum contact analysis turns on whether the aeférada
purposefully directed his activities at the forum statewhether the defendant has
“purposefully availed himself of the privilege of conducting business in that"stambuo,

601 F.3d at 702n cases of intentional torts, the Court looks at whether the defendant’s actions
as they relate to the suit were purposefully directed at the forumSgatdartin, 2016 WL

3198117 at *4 (“In cases such as this one involving an intentional tort, however, the inquiry
focuses on whether the conduct underlying the claimpwamsely directeat the forum

state.”). However, for breach of contract claims, “personal jurisdiction . . rajlgn@rns on

whether the defendant purposefully availed himself of the privilege of condictangess in the
forum state.’Felland 682 F.3d at 67.4Nhile the present case does not involve any breach of
contract claimsa finding of personal jurisdiction over Economical woaide out of the

insurance policy it issued to J&R aitsl employee Sangiance the policy is a type of contract
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In their briefs in opposition, both Plaintiffs assert thabnomical could foresee being

haled into court in IndianaSgeDkt. 77 at 2 Dkt. 80 at 4] Plaintiff Debbie Marshall citeEli

Lilly & Co. v. Home Ins. Cp794 F.2d 710, 721 (D.C. Cir. 198@&) support of her personal
jurisdiction claims:

The commercial interest of the insurer in knowing of the contacts of its insufred wi

the forum state provides the rationale for the rule that an insurer should foresee

being sued in a jurisdiction where its insured has substantial contacts. . . . In this
case there can be no question but that Eli Lilly’s insuneare aware of the nation

wide scope of Lilly's product distribution. They cannot now claim that it was

somehow unforeseeable that they would be haled into court in a jurisdiction where

Lilly would likely be subject to suit.

In response, Economical points out that “foreseeability’ almsenever been a sufficient
benchmark for personal jurisdiction under the Due Process ClaDge.'8¢ at 5(quoting
World-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 295 (1980) Economical claims that
it has not “purposfully availed”itself of the privilege of conducting business in Indiana as
contemplated by the Supreme Court in casesHieson v. DecklandBurger King Corp. v.
RudzewiczEconomicabssertghat Plaintiffs fail the first part of a specific jurisdiction finding
because it believes that Plaintiffs cannot establish that Economical has ikga@guimum
contacts with Indiana.

Economical is correct in asserting that foreseealaliypehasnever been enough to
establish the requisite minimum contasitscethe Supreme€ourt has stated such on several
occasionsSee, e.gBurger King Corp 471 U.S. at 474[T]he Court has consistently held that
this kind of foreseeability is not a ‘sufficient benchmark’ for exerciserg@nal jurisdictiori).
Rather, foreseeability relates to whether the defendant would “reasonablyaeteing haled

into court” in the forum stat&Vorld-Wide Volkswagen Corp444 U.S. at 297For claims

arising out of a contract such as this one, a defendant’s minimum contacts witluthestiatie
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would mean that the defendant should anticipate being haled into court there because the
defendant has purposefully availed itself of the privilege of doing business tatiénéds The
Seventh Circuit, following Supreme Court precedent, has stated that for contracepurpos
minimum contacts must be established taking a “highly realistic” approach;utieracst “take
into account prior negotiations, contemplated future consequences, the terms of et andtr
the parties' course of actual dealing with each otlffentiue Research Foun®38 F.3d at 781
(citing Burger King Corp, 471 U.S. at 47879). Thus, Plaintiffs must make a prima facie
showing of minimum contacts based on Economical’s contractual dealings with J&Reand t
other Defendant insurance companies.

Economical asserts that “[a] foreign insurer does not purposefullyitedilof
conducting business within a single state just by issuing an insurance policyositerage
territory that includes the United StateDkf. 84 at 5n.3.] Citing Ninth Circuit precedent,
Economical claims that while “an insurer purposefully avails itself of a wiaga ‘[i]ts policy
coverage extends into [the state] and an “insured event” occurs there,” Econoasaabtw
insuring J&R at the time of the vehicular collisi¢i. (quotingFarmers Ins. Egh. v. Portage
La Prarie Mut. Ins. Cq.907 F.2d 911, 913 (9th Cir. 1990)According to Economical, “the
auto involved in the accident was removed from coverage under Economical’s Polieythefor
accident and J&R was insured by another company at the time of the vehicllisioco [Dkt.

84 at 5-6 n.3.]Because this is a Rule 12(b)(2) motion, any conflict in factual allegations must be
resolved in favor of the Plaintiffs as the non-moving parkesdue Research Foun®38 F.3d

at 782 Plaintiff's Amended Complaint states that J&R and its employee Sangra waetihy
Economical. Dkt. 22 at 2] The accident occurred on December 29, 2@4.[22 at 2, and

Plaintiff MichaelLeech, Jr., offered a policy statement issued by Economical to J&R as an
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exhibit [Dkt. 22-7. The policy statement states that it is effective from June 30, 2016, to June 20,
2017, showing thal&R was insured by Economical at the time of the vehicular collisiki. |
222 at 1]

For the purposes of this Motion, the Court must resolve this conflict in factual imlfegat
in favor of Plaintiffs, meaning that the Court must decide this Motion as if Economasal
insuring J&R and Sangra at the time of the underlying accident. This mear€Eit@miomical
has purposefully availed itself of doing business in Indiana, it stest from its insurance
policy with J&R and Sangra. Economical cites Florida and Pennsylvania stateas®s in
support of its assertion that issuing a policy with a coverage territory binilted States is
insufficient to establish minimum contactSeeDkt. 84 at 6] Insurance companies typically
agree to indemnify and represent their clients in court if they are sued gtl@ngnnvolving
their insurance policy. However, thesue of whether these insurance companies are amenable to
suits themselves for claims in state court arising out of the underlying suiffsrard analysis,
and thefederalcircuit courts have approached it with largely the same analysis but witrediffe
results due to different fact patterighile Economical is correct in stating that Plaintiffs
“conflate issues of coverage with issues of personal jurisdidtiiaheir briefs Dkt. 84 at 5n.3],
there is no singular answer to the issue, parties point to no Seventh Circuit authoritg, and t
Court is unaware of any controlling authoritythis particular situation

In theD.C. Circuit, the court found that D.C. courts could exercise jurisdiction over a
drug manufacturer’s insurers for claims arising out of a suit brought atjzendtug
manufacturer by plaintiffs whose daughters had developed cancer in connection tthene of
manufacturer’s drugs made foregnant womergli Lilly & Co., 794 F.2d at 722.3. The

insurers had issued paksto Eli Lilly that provided for ndemnity and representation in any
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state in the country if Eli Lilly was sued in relation to its policy coverihéhe courtrelying
largely on foreseeability, ruled that the insurers could be amenable ito @yt state where Eli
Lilly also conducted business related to the insurance ptdicgt 726-21.

In a similar fact pattern to the present case, the Fourth Circuit ruled thiai@a
insurance company could be held amenable to suit in Virginia following an aideratdo
Virginia that resulted imnjuries to one Virginia woman and the death of another Virginia
woman.Rossman v. State Farm Mut. Auto. Ins.,@82 F.2d 282 (4th Cir. 1987Apn appeal,
State Farm challenged thsstrict court’s exercise of personal jurisdiction over the insurance
company in the plaintiffs’ declaratory judgmeation to determine the rights and obligations of
the involved insurance carrietd. at 284 The Fourth Circuit upheld thestrict court’s
jurisdiction, saying that State Farm intentionally marketed a national autorinsyralicy to
make it more appealing andattState Farm could have foreseen being haled into court in any
state where an insured held a State Farm pdticyt 286-87. Because the underlying accident
occurred in Virginia and therefore the insured was liable to suit where deelying accident
occurred, State Farm could be held liable in Virginia where it had to defenduitedris.

In the Ninth Circuita California insurance company Farmers Insurance Exchange
brought suit in a Montana federal court against Canadian insurance compang BParagirie
Mutual Insurance Company for an insurance breach of contract disputeers Ins. Exch907
F.2d at 912The Canadian insurance company appealedistréct court’s exercise of personal
jurisdiction over it as a defendant, arguing that the court may not exercssbgtion over the
Canadian company because its only contacts with Montana stemmed from iisessiute
insurance policy to one of the drivers involved in the underlying auto accidefihe Ninth

Circuit upheld the @trict court’s jurisdiction, finding that the dispute between the two insurance
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companies arose out of each compaagreement to defend injuries in any state, including
Montana, that it was foreseeable that Portage would be haled into court in argnstabet it
was reasonable undire Ninth Circuit's personal jurisdiction factor test to adjudicate a dispute
betweea the two insurance companiés. at 912-15.

The Tenth Circuit has been more hesitant to rely heavily upon forelggeaben it
comes to holdingninsurance comparamenable to suit in any state in which it agrees to
defend an insured. @MI Holdings, Inc. v. Royal Ins. Co. of Canad2MI Holdings, an lowa
corporation with its principal place of business in Minnesota, sued several inscoamuanies
over the insurance companies’ refusal to defend OMI Holdings in an underlyerg pait.149
F.3d 1086, 1089-90 (10th Cir. 1998Wwo of the Canadian insurance companies appealed the
Kansadlistrict court’s exercise of personal jurisdiction. The Tenth Cirdisiagreed with the
other circuit courts’ analysis by finding thainimum contacts had been established for the
purposes of personal jurisdiction but that such an exercise of jurisdiaiatedthe Due
Process Clauséd. at 109Q According to the Tenth Circuit, otherauit courts relied too heavily
on foreseeability; while it may be foreseeable for an insurance comphayhadednto any
state’s court where the insurance company has agreed to defend an insuredot dogan that
the insurance company has agreed to subject itself to suit in any staesak af issuing those
insurance policiedd. at 1095 Instead, the Tenth Circuit relied upon the Supreme Court’s factor
test set forth iBBurger King Corp. v. Rudzewiciinding that OMI Holdings offered insufficient
evidence to outweigh Canada’s interest in adjudicating this suit over its domsstarnice
companiesld. at 1096-98.

The Eighth Circuit returned to the arguments set forth by otteenitacourts of appeals in

finding that the District Court for the Western District of Arkansas couldceseepersonal
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jurisdiction over a Wisconsin insamce companyterrell v. West Bend Mut. Ins. C893 F.3d
786 (8th Cir. 2005)In an action by a creditor seeking to enforce a judgment against West Bend
Mutual Insurance Company as the commercial general liability insurardompany that had
sold faultymanufactured farming tools, the Eighth Circuit stated that West Bendisuntsu
policy’s territory-of-coverage clause, which included the whole country, established minimum
contacts, and thestrict court did not violate West Bend’s due process rights by exercising
personal jurisdiction for reasons of foreseeability and apjatepess of the litigating forund.
at 796-91. West Bend relied on the Tenth Circuit’'s argumeQMi Holdingsin assertinghat
thedistrict court could not exercise jurisdiction over it, and in respahgekighth Circuit stated
that the Tenth Circuit’'s analyst®ncludingthat such an exercise of personal jurisdiction
violated the Due Process Clause was limiteithéofacts of that caskl. at 791

In the Eleventh Circuit, the question was presented on appeal “whether a fateim st
can properly exercise personal jurisdiction over an insurer . . . whose only relevantuiiin
the forum are (1) the inclusion of the forum state within the covered territding afisurer's
policy and (2) the occurrence of the relevaniceant in the forum stateMcGow v. McCurry
412 F.3d 1207, 1214 (11th Cir. 200&brogation on other grounds recognizedigmond
Crystal Brands, Inc. v. Food Movers Int'l, In&93 F.3d 1249 (11th Cir. 2010)he court held
that the District Court for the Northern Dist of Georgia had properly exercised jurisdiction
over a Michigan insurance company, explicitly stating its agreement withht@eadntuit courts
of appeals in the cases previously mentioned heréccording to the court, “not only was it
foreseeable that [the insurer] might be sued in Georgia in connection with derhaeiGeorgia
covered by its policy, but tHexpectationof being haled into court in a foreign state is an

express feature of its policy.ltl. at 1215(quotingRossman832 F.2d at 456
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In the present casthe Courtagres with the majority offederal darcuit courts in finding
that minimum contactsave been established by Economical’s terridmirgoverage clause in its
contract with J&R. In its insurance policy issued to J&R, Economical states that

1.2  Where You Are Covered

This policy covers you and other insured persons for accidents occurring in Canada,

the United States of America and any other jurisdiction designated in the $tatutor

Accident Benefits Schedule, and on a vessel travelling between ports of those

countries. All of the dollar limits described in this policy are in Canadian funds.

[Dkt. 80-2 at 23 While Section 1.2 sets out the territoryamverage clause, Section

3.3.1 sets out the policy’s liability coverage where Economical agrees tald&® in
jurisdictions covered by the territonf-coverage clause:
3.3.1 If Someone Sues You
By acceping this policy you and other insured persons irrevocably appoint us to
act on your or their behalf in any lawsuit against you or them in Canadayited U
States of America or any other jurisdiction designated in the Statutoryehtcid

Benefits Schedularising out of the ownership, use or operation of the automobile.

[Dkt. 80-2 at 40 On the next page, Economical states that it will “provide a defence and cover

the costs of that dehcé for any suit arising out of Section 3.3.DHKt. 80-2 at 41] Section 1.2

is substantively the same sort of territafycoverage clause that otha@rcuits have found
establisheaninimum contacts with the adjudicating District Court for the purposes of personal
jurisdiction. Economical is in the business of insuring trucking companies involvedristatde
commerce, and it agreed to defend J&R if J&R were sued in any state’sisthie suit relates

to the insurance policy. WhilEconomicalmay not have expressly agreed to be haled into any
state’s court in connection with the insurance policg, still foreseeable that Economical would

have to act on the insured’s behalf myaourt in the United States.
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Because in this case the underlying suit involves J&R as the defendant iroan acti
arising out of an automobile accident in Indiana, Economical would have to lingie
Southern District of Indiana pursuant to its a&gnent with J&REconomical agreed to litigate
on behalf of J&R in Indiana under Section 3.3.1, it purposefully issued a policy that included
coverage in Indiana under Section 1.2, and it profited from having a broad terrimoyearvgge
clause in its agreement with J&FSde generallipkt. 80-2] Therefore, Plaintiffs have made a
prima facie showing of Economical establishmgnimum contacts with Indiaras the forum
state.

2. Due Praess Clause

The second step of the specific jurisdiction inquiry involves a determination tievhe
thedistrict court would violate Economical’s due process rights if the Court exercised personal
jurisdiction over Economical as a defendant. According to the Supreme Qaojude it has
been decided that a defendant purposefully established minimum contacts within the forum
State, these contacts may be considered in light of other factors to detesneither the
assertion of personal jurisdiction would comport with ‘fair play and substantiagusurger
King Corp, 471 U.S. at 47€citing Int'l Shoe Cq.326 U.S. at 320 The Supreme Court has set
forth a factor test to help evaluate whether a defendant’s due processvogltde violated by
an assertion of personal jurisdictiod. For the second step of the specific jurisdiction inquiry, a
court may consider “the burden on the defendant,” ‘the forum State's interestdicatipg the
dispute,’ ‘the plaintiff's interest in obtaining convenient and effectivefyeliee interstate
judicial system's interest in obtaining the most efficient resolution of comsiesg and the
‘shared interest of the several States in furthering fundamental substati@epolcies.” Id. at

477 (quotingWorld-Wide Volkswagen Corp444 U.S. at 292 In weighing these factors, the
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goal is to ensure thapdrisdictional rules [are] ndl employed in such a way as to make
litigation ‘so gravely difficult and inconvenient’ that a party unfairly is at a fedissadvantage’
in comparison to his opponentd. at 478(quotingBremen v. Zapata Off-Shore C407 U.S. 1
(1978). Each of théBurger King Corpfactors will be considered individually.

The burden on Economicial defending itself in the District Court for the Southern
District of Indiana is small. Economical has already agre@daaide a defense tb&R in any
state in the United States, and regardless of how this Court decides this Motiemissiiine
policy appears to obligate Economitalprovide a defense to J&R in the underlying suit in
Indiana. While Economical is a Canadian company, several otheit courts ofappeals have
found it constitutional to hold a foreign insurance company amenable to ani state that its
own territoryof-coverage clause reaches. Because Economigkitadyobligated by the policy
to provide a defense to J&R in Indiana due to the underlying suit, its burden to litigeteom i
behalfhere is not great.

Indiana las a great interest in adjudicating this dispute. The underlying automobile
accident occurred in Indiana, and the insurance dispute arising out of that autonuithetac
should be decided in the same forum state. In the interest of judicial efficieisoyeclaratory
judgmentaction should be litigated in the same state as the underlying automobile accident
giving rise to the insurance dispute.

Plaintiffs have a great interest in litigating this dispute in the same state the automobile
accident occurredvidence relating to the automobile accident between Michael Jay Leech, Sr.,
and Sangranaybe relevant to il actioninvolving the several insurance companies. In addition,

for the same reasons outlined by Defendant Intact for joining PlaintibideMarshall, litigating
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this action in another forum like Canada may result in inconsistent outcomes and thalpotenti
for relitigated issuesJeeDkt. 27 at 4]

For the reasons given for why Indiana has an interest in adjudicating thiedisput
interstate judicial system also has an interest in this action remaining indndifas action and
all of its related controversies may be efficiently litigated and adjudicatki idction remains
in Indiana. Given the diverse nature of the Defendants, it is difficult to imagine anmfother
than the location of the accident in which the various insurance companies might be brought
together to adjudicate their respective obligations.

While there are no substantive social policies explicitly at work in this Motion to
Dismiss, the collective states do have an interest in litigating insurance dispitesame state
where the underlying accident triggering the several insurance provisiams.deor the same
reasons given in the interest of judicial efficiency, the states sharddhesirin keeping this
declaratory action in the same state as the other related actions.

Finally, if the goal of this factor test is to ensure no party is unfaisigdiantaged by the
chosen forum, then denying Economical’s Motion to Dismiss ultimately supportgoiddaFirst,
Economical estblished minimum contacts by issuing insurance policies with broad tefitory
coverage clauses to interstate truckers in the interest of increasingrsssu§iecond, pursuant
to its agreement with J&R, Economical inevitably has to litigate in Indraneder to fulfill its
obligations to J&R and defend J&R in the underlying suit. In addition, every factor weighs
favor of this action remaining in Indiana so the Court may determine the Viadfigach

insurance company involved in the underlying automobile accident.
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V. Conclusion

Based on the foregoing, the Court finds that it may exercise specific pgrgigdittion
over Economical in Indiana. As such, the Magistrate Judge recomifaeodsmical Mutual
Insurance Company’s Motion to Dismiss Plaintiff's Amended Complaint for Declaratory
Judgmen{Dkt. 59 be DENIED.

Any objections to the Magistrate Judge's Report and Recommendation shall betfiled wi
the Clerk in accordar with28 U.S.C. § 636(b)(1andFed. R. Civ. P. 72(b), and failure to
timely file objections within fourteen days after service shall cons@tutaiver of subsequent

review absent ahowing of good cause for such failure.

Dated:7 AUG 2018 W M@

Marl!]. Dinsﬁre
United States{¥agistrate Judge

Southern District of Indiana

Distribution:
Service will be made electronically

on all ECFregistered counsel of record
via email generated by the Court’s ECF system.
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