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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
MICAH L'MINGGIO,
Plaintiff,
V. No. 2:17€v-00571JRSDLP

WEXFORD HEALTH, et al.

N N N N N N N N N

Defendants.

Order Granting in Part and Denyingin Part
Medical Defendants’ Motion for Summary Judgment

Plaintiff Micah L’'Minggio, an inmatef the Indiana Department of Correction (“IDOC”)
at the Wabash Valley Correctional FacilityvVCF"), brings this action pursuant4@ U.S.C. §
1983 alleging that he received inadequate medical care for pain in his foot. Haesuneelical
providers responsible for his car&Samuel Byrd, Mary ChavegZar Kuenzli,Kimberly Hobson,
Barbara Riggs, Wexford Health, and Corizon Health {fiedical Defendants™} as well as two
state officials who allegedly reviewed his grievances on the matter. The MedieadBefs have
moved for summary judgment on Mr. L'Minggio’s claims against theMr. L'Minggio
responded and the Medical Defendamase replied. For the following reasons, the motion for
summary judgment igranted in part and denied in part

I. Summary Judgment Standard

A motion for summary judgment asks the Court to find that a trial is unnecessary because
there is no genuine dispute as to any material fact and, instead, the movant is entitlgohém§
as a matter of lawseeFed. R. Civ. P. 56(a)/Vhether a party asserts that a fact is undisputed or

genuinely disputed, the party must support the asserted fact by citing to particular plaets of

! The State Defendants were previously granted summary judgment on the claimssthgai. Dkt. 139
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record, including depositions, documents, or affidavits. Fed. R. Civ. P. 56(c)(1)(A)reFal
properly support a fact in opposition to a movant’s factual assertion can result in th’ siiaca
being considered undisputed, and potentially in the grant of summary judgment. Fed. R. Civ. P.
56(e).

The moving party is entitled to summary judgment if no reasonabtéridetr could return
a verdict for the nomoving partyNelson v. Miller 570 F.3d 868, 875 (7th Cir. 2009). The Court
views the record in the light most favorable to the-nwving party and draws all reasonable
inferences in that party’s favogkiba v. lllinois Cent. R.R. C&84 F.3d 708, 717 (7th Cir. 2018).
It cannot weigh evidence or make credibility determinations on summary judgmentebtemes
tasks are left to the fatinder. Miller v. Gonzalez761 F.3d 822, 827 (7th Cir. 2014). The Court
need only consider the cited materials, Fed. R. Civ. P. 56(c)(3), and the SeventhCoincuof
Appeals has repeatedly assured the district courts that they are naeddquiscour every inch
of the record” for evidence that is potentially relevant to the summary judgmeionhrbefore
them.Grant v. Trustees of Indiana Universig/Z0 F.3d 562, 5734 (7th Cir. 2017). Any doubt
as to the existence of a genuine issue for trial is resolved against the movingpaetgon 477
U.S. at 255.

Il. Facts

A. The Defendants

The Medical Defendants are severaddical providers and their employers.

Dr. Byrd is a physician avVCF. He was employed by Corizon, LLC (“Corizon”) until
April 1, 2017, when Wexford of Indiana, LLC (“Wexford”) took over the provision of medical

care to inmates in the IDOOkt. 108-4, | 3.



Dr. Chavez also was a physicianVet/CF. She sawMr. L'Minggio three times in late
2016 and early 2017. Dkt. 108-5, 1 2.

During the eventsat issue in this cas®r. Kuenzli was Regional Medical Director for
Wexford. Dkt. 1088, T 2. In this position, Dr. Kuenzli would review and approve requests for
offsite medical care made by onsite physicians, including thoseVifg@F. Id. { 3. If there were
any questions or concerns, Dr. Kuenzli could discuss the referral during a collegetitalie
onsite phgician.ld.

Barbara Riggs is a registered nurse employed aCW/irst by Corizon and then Wexford.
Dkt. 1086, 11 2. She is often assigned to perform sick call at the fadilityf. 3. IDOC directives
require patients to submat written health careequestform (“HCRF”) for any noremergent
medical needs they may have. § 4. For norurgent requests, a patient is most often scheduled
for an initial evaluation by a nurse during nurse sick ¢dllff 4. During these visits, it is the
nurse’s respongility to triage and assess the patient to determine if their medical needs can be
appropriately managed through use of nursing protocol orders or if a referral to a pragstione
required.ld. As a registered nursblurseRiggs does not have the authority to diagnose a patient
or order specific medical treatmehd. § 5. However, she can triage patients, discuss medical
concerns, provide certain types of treatment in accordance with nursing protocolgeaminde
if the medical need requires an evaiom by a practitionend.

To Nurse Riggs knowledge, the majority of her interactions with Mr. L’'Minggio have
come during nurse sick call assessments. Dkt-61086. During all ofthese assessments, she
would discussvith him the medical concerns as written on HCRF and determine if any treatment
pursuant to the protocol was indicated or if a referral to a physician wasargckeissn addition,

she would respond to HCRFs in writing with the responses sent back to the fhtfeBt.\When



Nurse Riggs performed an assessment or reviewed HCRFs, she looked for signstmnadita

a new injury, a change in symptoms or circumstances, or other abnormality that required an
evaluation by a practitionend.  16. The medical records are clear that the physicians onsite were
aware ofMr. L’'Minggio’s complaints of ankle and foot discomfdd. Where there was no change

in his circumstances or exacerbation of his condition, Nurse Riggs provided Mr. L’'Minggio
information in the response and advised him to discuss these concerns in his upcoming chronic
care appointmentsd. Her interactions with him will be discussed in more detail below.

Kimberly Hobson is a registered nurse and the tHeaérvices Administratot HSA”) at
WVCF. As with Dr. Byrd andNurseRiggs, she was employed by Corizon and then Wexford as
HSA.Dkt. 1087, 9 2. HSA Hobson did not treltr. L’Minggio. Id. 1 5. Instead, she would submit
certain paperwork as ordered by tbhysicians, such as requests for-faamulary medications
or requests for outside consultatiolts. HSA Hobson also reviewed, as part of her administrative
duties, dormalgrievance filed byMr. L’'Minggio. Id. § 6. However, it was not part of her dgti
as HSA and is beyond the scope of her practice as a registered nurse to diagnoseoa edent
a patient to a specialigd. 71 45.

B. Mr. L’'Minggio’s Foot Injury

During a prior incarceration in the IDO@®Ir. L’'Minggio suffered a significant injury to
his right foot while playing basketball. Dkt. 1:-@81 5. Dr. Ertle evaluated L’'Minggio on June 23,
2009, and diagnosed him with a talotarsal dislocatioki. 1082, p. 13031. A talotarsal
dislocation occurs when the ankle bone (the talus) idadieg from the hindoot bones, the
calcaneus and navicular bonB&t. 1084, 1 5. For reference, the following diagram identifies the

relevant bones in the fodee id.
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To repair the dislocation, Dr. Ertlgerformed surgery to fuse the talus to the navicular
bone, and the navicular bone to one of the cuneiform bones. D4, JGBDr. Ertle used internal
fixation hardware as part of the surgery. Dkt. 108-2, p. 130-31.

C. Treatment Outside of the IDOC

After his release from the IDO®Ir. L’'Minggio went to the Emergency Department of
Community Howard Regional Health (“Community”) on September 5, 2010, due to foot pain
lasting a monthDkt. 1082, p. 119. He had swelling and a painful range of motion ifobisDkt.
1082, p. 119. The hospital staff tookrays and recommended an orthopedic follow up, but
otherwise sen¥Ir. L’'Minggio home for selfcare.Dkt. 1082, p. 11921.He was provided crutches
and medicationld. Mr. L’'Minggio did not make an appointment with an orthopedic surgeon
because he did not have health insurance. Dkt91(@8 8L.2 He hoped to return to the hospital
that had performed the surgery and get something ¢ibne.

On January 16, 201Mr. L'Minggio returned to Community. Dkt. 168 p. 12. He
reported pain in his right foot, progressively worsening over the last several mbths.

L’'Minggio stated that he had an appointment at Wishard for loose screws and a breaking meta

2 Citations toMr. L’Minggio’s deposition are to the original transcript page numbers, not the page numbers “stamped”
on the document when it was filed@M/ECF



plate, but no transportation to geere.ld. Hewas disclarged with instructions tdollow- up with
orthopedic surgeon [thf] week for repair of foot and chronic pain managenidbkt. 1082, p.
124. The hospital staff prescribed Lortab, a narcotic, for severe pain and ibufoofess severe
pain.id.

On February 8, 201Mr. L’'Minggio returned to Communitygain Dkt. 1084, 1 9; dkt.
1082, p. 125. He requested hydrocodone for padnMr. L’'Ming gio had not scheduletlis
appointment with an orthopedic doctor as direckedMedical staff releasellr. L’'Minggio and
directed him to follow up with the orthopedic surgeon, “for recommended surfpey 1082,
p. 127.He was instructed to rest, eléedis foot, use crutches, and take Tylenol and Ibuprofen.
Id.

C. Treatmentt Plainfield Correctional Facility

Mr. L’'Minggio re-entered IDOC and resided at the Plainfield Correctional Facility
(“I'YC”). Dkt. 1084, § 11. On June 14, 2012, he saw a nurse forquogical foot painDkt. 108
1, p 67 He reported that the pain was seve&lg/10,” constantand had been present since surgery
Id. Mr. L’'Minggio could not stride fully or bend his foot. Dkt. Q8 p. 68. The nurse noted muscle
weakness in theght foot when compared to the left, a limited range of motion (“ROM”), and pain
with palpation on top of the fooDkt. 1081, p. 68.The right foot was swollen, particularly on
top. Id. The nurse referreir. L’'Minggio to a provider and scheduledrays Id. The xrays
showed the fusion involving the talus, navicula, and first cuneiform in L’'Minggio’s rightidot.
1082, p. 82. There were degenerative changes, but no indication that the fusion or the hardware
had failedld. Based on his symptoms and theay, Mr. L’'Minggio appeared to have degenerative
joint disease“(DJD") in his foot and ankleDkt. 1084, I 13. Traumatic injury with surgery, such

as Mr. L'Minggio experienced, is known to cause osteoarthritis and joint degeneration with



associated pain and reduced range of moktbidJD and arthritis are treated conservatively first,
through pain medications and remainingygibally active.ld. If the joint deteriorates, more
invasive methods of treatment can be pursued, such as injections or sladgétgpwever,
considering that potential surgical complications are often irreversiblgrdacsually start with
conservativdéreatmentld.

On January 1, 2013, a nurse saw Mr. L’'Mingépo foot pain. Dkt. 108, p. 83.He
reported unbearable pain and difficulty walkiangd thathe thought that a metal plate in his foot
had brokenld. She provided Tylenol and referred him to a provitter.

A nurse practitioner evaluatédr. L’'Minggio on January 8, 2013. He reported ttthere
is something wrong” with his surgical repair. Dkt. 108p. 47. The nurse practitioner noted his
history and reviewed the latestay, which showed nigsue with the fusion and only minor post
surgical changedd. She noted tha¥ir. L’'Minggio walkedwithout assistance and had no other
issuesld. She provided education, but no other treatnidntp. 49.

After further time in the communityyir. L’'Minggio re-entered the IDO®n December 5,
2013,and he remains incarcerated. Wlolg of prison Mr. L’'Minggio testified that he did not
take any over the counter medications beyond what the outside hospitals had provided to manage
pain.Dkt. 1089, p.84-85 He did not use a brace on his ankle, although his aunt would wrap it in
an ACE bandagdd., p. &. At the Reception and Diagnostic Center (“RDQW. L’'Minggio
reported a history of surgical repair and that the hardware broke in 2010. Dit, 1.039.The
nurse practitioner advised him to follow up at his kbagn facility if he did not improved., p.

30.



D. Treatment at WVCF

On December 26, 201Bjr. L’'Minggio arrived atWVCF. Dkt. 1084, Y 18. The nurse who
performed his intakscreeningioted thahehad no disability and could perform activities of daily
living. Dkt. 1081, p. 5. He did not use a cane or other assistive devigalkold. The nurse did
not see any indication thistr. L’'Minggio required referral to a provideld., p. 8.Mr. L’'Minggio
testified that he did not have trouble walking. Dkt. -B0$.89. Mr. L’'Minggio then complained
of pain from late 2014 through 2017.

1. Treatment in 2015

On January 9, 20158JurseRiggs sawMr. L’'Minggio for evaluation of foot pain. Dkt. 188
1, p. 113. He reported the pain began on December 29, 2014, and that his foot hurt constantly and
sometimes “locks up.ld. He thought that a plate in his foot was broKdn.p. 114 NurseRiggs
contacted Dr. Martirior ordersand advised Mr. L'Minggido call sick call if symptoms did not
subside or if theyvorsered Id., p. 114. Dr. Martin ordered-pays ofMr. L’'Minggio’s foot and
ankle andprednisone 20 mg. twice a day for ten ddgis.p. 11617. The x-ray did not show any
acute bony abnormality iteright foot, and théhardware was intadDkt. 1082, p. 87.There was
a persistent space in the talonavicular joint, but the tarsal elements were miealaadtignment
Id. This may indicate that the fusion etinever occurred or later failedkt. 108-4, q 20.

On Januang, 2015, Dr. Byrd first evaluatelir. L'Minggio. Dkt. 1081, p. 118.Mr.
L’'Minggio reportedthat he injurechis foot in 2009 and received surgery with hardwhteDr.
Byrd thought thaMr. L’Minggio had probablyexperienced a dislocation at the time of injudy.
Since surgeryMr. L’'Minggio had reported chronic paihatwas sharp andometimesurning.
Id. He associated difficulty walking with swelling and pduoh.Mr. L’'Minggio stated that he was

told in 2012 that a screw had broken loose and that it “must conidduNo doctor told him this;



rather,Mr. L’'Minggio assumed it from the-ray. Dkt. 1089, p. 87. The June 2012-ray showed
fusion of the talus, navicular, and first cuneiform, but no saeplate fractureDkt. 1081, p.
118.Dr. Byrd noted some mild midfoot swelling and some deformitivim L’'Minggio’s mid
foot. He diagnosedcutemidfoot arthritis. Dkt. 1084, § 21.Based on thenost recenk-ray, Dr.
Byrd determined that one screw attached to the plawr.im’Minggio’s midfoot had fractured,
but the screw was contained in the bone and unlikely to cause pain because it would bt intera
or impact on the soft tissue or nervigk, 1 22. It was essentially part of the bone at this phnt.
The hardware alignment was excellelt. Dr. Byrd prescribedVir. L’Minggio ten days of
prednisone 20 mg twice a day to reduce acute inflammatioGonsidering there was no fracture,
bony deformity, or other acute abnormalityMn. L’'Minggio’s foot, Dr. Byrd did not think referral
to a surgeon or foot specialist was warranted at this tane.

Mr. L'Minggio thought he needed surgery as of January of 2015, because he knew his own
body and his condition was not improving. Dkt. 10&. 9091. Mr. L’Minggio agreed that it was
reasonable for Dr. Byrd to first try less invasive treatment before reachingysumggdre believes
it took too longld., p. 92-93.

On February 11, 2015, Dr. Byrd followed up witi. L’'Minggio. Dkt. 108-1, p. 110Dr.

Byrd noted that recentpays showed an attempted fusion of talonavicular and naviculocuneiform
joints with persistent talonavicular spaté Mr. L’'Minggio reported instability at times which
seemed to correspond with increased swelling and fgkiHe reported that winter, standing, and
walking increased pain and swellingl. He had weakness dfis foot, some swelling, and
decreased range of motidd. These symptoms are consistent with osteoarthritis and DKID

1084, § 23. Dr. Byrd noted no significant improvement on prednisone, so he planned to prescribe

Pamelor (nortriptyline), a tricyid antidepressant used to manage chronic pain. Unlike narcotics,



the effects of Pamelor are not immediate. Instead, a patient must to stay on théionefdica
period of time before experiencing the analgesic properties. Dki#4 3083. He also contieal
Mr. L’'Minggio on prednisoneld. Dr. Byrd thought a lacep ankle brace would benefitr.
L’'Minggio and he received the brace on March 12, 20d.5 23 Dkt. 108-1, p. 109.

When Dr. Byrd followed up on May3l 2015,Mr. L’'Minggio did not report sigrficant
improvement with prednisone and Pamelor; however, he was not in apparent distress.-Dkt. 108
p. 10607. Dr. Byrd notedgait disturbancesomeswellingin the right foot, a decreased range of
motion, and tenderness with palpatitth.p. 107-08.Dr. Byrd ordered Tegretol (carbamazepine),
200 mg, twice a dayd. This is an anticonvulsant that also has analgesic properties. Dkt. 108-4, |
24.He planned to reschedule Mr. L’'Minggiothe chronic care clinic for his ankle pabkt. 108
1, p. 108.

On dly 1, 2015, NirseRiggs sawMr. L’'Minggio during a nursing sick calDkt. 1081,

p. 10003. She noted that L’'Minggio walked without difficulty, worked in the production kitchen
(“PK”), and stood most of the ddg. p. 101.Mr. L’'Minggio worked four days a week, five or six
hours a dayid., p. 100.He would stand two and a half or three holdsNurse Riggshoted that

he was not responding to protocol aeterredhim to a provider for evaluatioid., p. 101.

On July 9, 2015, Dr. ByrdawMr. L’'Minggio in the chronic care clinic. Dkt. 108, p. 97
99.Mr. L’'Minggio had not tried Tegretol yet because he did not realize that he needed to go to the
med window to receive it. Dkt. 108 p. 97. Dr. Byrd assessbftt. L’'Minggio with osteoarthitis.

Id., p. 98. He planned to hawdr. L’'Minggio return in one month to see how he responded to
Tegretolld., p. 99.Like Pamelor, it can take several weeks for the analgesic properties of Tegretol

to be appreciated by patients. Dkt. 108-4,  26.

10



On Auwgust 12, 2015, Dr. Byrd revaluatedvir. L’'Minggio. Dkt. 1081, p. 94.He noted
that Mr. L'Minggio had a decreasddOM and tenderness to palpation in his right foot, but no
bruising or swellingld., p. 96. Mr.L’'Minggio did not seem to have improved onnsteroidal
antrinflammatories (NSAIDS’), prednisone, Pamelor, or Tegretddl. Dr. Byrd planned to
prescribe Neurontin (gabapentin), one 300 mg tab twice ddidyeurontin is an anticonvulsant,
similar to Tegretol.Dkt. 1084, { 27. Unlike Tegretol, though, Neurontin is subject to abuse
because it causes sedation when taken in large quantities and is commonly abuspdsarthe
setting.ld. Thus, providers will first try a patient on other anticonvulsants less subject to abuse
before proceeding to Neontin.ld. Often a patient may respond better to one type of medication
in a clasghananotherld. This is why Dr. Byrd decided to tiyir. L’'Minggio on Neurontin.Id.
Neurontin initially helped L’'Minggio’s pain. Dkt. 108-9, p. 97.

Dr. Byrd requested renewal of Neurontin regularlyVas L’'Minggio responded well to
the medication. Dkt. 108,  30.When he sought renewal on December 23, 2015, Dr. Byrd had
obtained labs foMr. L’'Minggio to assess the level of Neurontin in his systéng could signal
misuse of the medicatiomd. Mr. L’'Minggio’s Neurontin levelswere somewhat lowd. Mr.
L’'Minggio told Dr. Byrdthat he had difficulty reaching the medication window for his morning
dose as he worked in PK, so Dr. Byrd arranged for him to receive his dosécdearly.

2. Treatment in 2016

In February of 2016Mr. L’'Minggio filed a grievance concerning his chronic foot pain.
Dkt. 1087, 1 6.HSA Hobson responded to tigeievanceld. In his grievanceMr. L’'Minggio
requestedsurgery.ld. HSA Hobson reviewedhis record and noted he had received evaluation
extensively in 2015 concerning his ankle pain, but he had not submitted a HCRF since November

17, 20151d. The onsite physiciardecidewhether surgery is indicateld. § 7. AsMr. L’'Min ggio

11



had not recently reported any issues with his amkBA Hobson directethim to submit a HCRF
so that he could be evaluated by his provitter.J 7. HSA Hobson, as a registered nurse, could
not approve a referral to a surgeon or order surdgbry.6.

On March 24, 2016, Dr. Byrd evaluathbtt. L’Minggio. Dkt. 1082, p. 77.At this point,
nurses were deliveriniglr. L’'Minggio’s medications to his cell daily, $eedid not need to walk
to the med windowld. Dr. Byrd ordered an increase in the Neurontin dose to 600 mg twice a day
and requested Neurontin levdls. He also ordered a laag ankle brace and insolég. Dr. Byrd
did not see any significant alteration in Mr. L’'Minggiatendition which would intate his
internal fixationhad loosened or broken, or that his foot could not be managed conservatively.
Dkt. 1084, 1 32. The Neurontin prescription continued to be renewed at 600 mg twicelxktay.
108-2, p. 67.

On September 19, 2018lr. L’'Minggio submitted aHCRFasking if he could receive his
Neurontin medication at different time3kt. 1086, T 11.NurseRiggs reviewed the request and
responded indicating that medications such as Neurontin could only be given at two sepesate tim
morning and evening, absent an order by the practititchen this HCRF, Mr. L’'Minggio was
not complaining of any exacerbation of his injury, or increase in pain, and as\susbRiggs
did not believe a referral to the practitioner was requickd.

On September 21, 2016, Dr. Chavez $4arvL’Minggio for the first time. Dkt. 108, p.

55; dkt.1085, 1 4.She reviewedhis history and confirmed his Neurontin levels were appropriate.
Dkt. 1085, T 4. At the time of this appointment, Dr. Chavez understood the foll@@mgerning
Mr. L’'Minggio’s medical history: he reported consistent right ankle pdahadexperienced a
severe fracture to the right ankle while playing basketball. He reported that he haallddiest t

the hardware was broken, and he believed this is why he had persistent pain and swelling in his

12



right ankle and the proximal aspect of his right fétewanted surgenjd. Dr. Chavez noted that
the recent xay showed an attempted arthrodesis of the talonavicular and naviculocuneiform joints
with persistent talonavicular joint spadgkt. 1082, p. 55.Mr. L’Minggio reported a feeling of
instability at times and this seemed to coincide with increased pain and swdllidg.reported
difficulty walking distances due to paiil. Dr. Chavez planned to use both Tylenol and Neurontin
together to improve pain contrdd. She prescribed Tylenol 500 mg, two tabs, twicdag,
instructing thahe should take the medications at 5:30 am and at 5:3@Ip@n October 4, 2016,
Dr. Chavez also requested renewal of the Neurontin 600 mg twiceld day51. Mr.L’Minggio
testified that the Tylenol helped. Dkt. 108-9, p. 186.asked to renew itd., p. 101.

On December 7, 2016,rDChavez saw Mr. L’'Minggio agairDkt. 1082, p. 47.He had
improvement with Neurontin. He reported that the Tylenol also helped, particularlyntothang.
Id. As his current course of medication improves condition, Dr. Chavez requested renewal of
the Tylenol two 500 mg tabs, twice dailg. Mr. L’'Minggio also remained on Neurontikal.

3. Treatment in 2017

On March 7, 2017, Dr. Chavez-ewaluatedMr. L’'Minggio for foot pain as part of a
chronic care visitDkt. 1082, p. 22.He reported right foot pain of eight out of ten, improved to
4.5 out of ten with medicationd., p. 25.This indicated that the pain medication was effective.
Dkt. 1085, | 7. After significant trauma and the development of osteoarthritis, it may not be
possible to reach aompletely pairfree state without overmedicating the patielck. Mr.
L’'Minggio reported that he could not do squats, jumping jacks, running, qrésgesDkt. 108-

2, p. 26. When the pain was at its worst, he reported difficulty walkihdHe reported that he
could not perform his home exercise pldrflexing/extendng/rotating his ankle in the morning.

Id. Dr. Chavez noted thditis right foot wasslightly swollen Id. Sheordered an xay due to

13



suspected osteoarthritis as his most recematyg were on January 9, 2018. Mr. L’'Minngio
remained on Tylenol 500 twice a day and Neurontin 600 mg twice ddd&r.. Chavez did not
seehim after this Dkt. 108-5, 1 7.

The xray revealed a possible issue with the hardware in Mr. L’'Mingdiadd: lucency
surrounding hardware at the anterior process of the talus suggesting looB&hiig82, p. 91.

Dr. Byrd states that this is the first concerning issugdwed on an xay.Dkt. 1084 { 40. Thee
new findings factored into the decision to seek a surgical evaluation. Dk, 10&, 89; dkt.
108-5,1 9.

On April 1, 2017, Wexford began to provide medical services to the inmates at IxDC.
108-4,1 41. On May 15, 2017,raurse evaluatellr. L’'Minngio for foot pain, noting swelling and
referredMr. L’'Minggio to a physician. Dkt. 168, p. 18.0n May 23, 2017, NrseRiggs noted
the medical status classification fdr. L'Minngio as G2: any stabilized, permanent, or chronic
physical or medical conditiorwhere the offender demonstrates an appropriate degree of
knowledge and motivation and is able to perform sait.ld., p. 14. In addition, Mr. L’'Minngio
was provided crutchefd., p. 293.

On June 13, 2017, Dr. Byrd evaluatdd L’Minggio regarding his persistent right ankle
pain.Dkt. 1082, p. 10 Although hehad reported Neurontin improved his condition, his Neurontin
levels were not detectibkuggesting that Mr. L’'Minggio was not takjit. Dkt. 1082, p. 10.In
reviewing the most recentnays, Dr. Byrd noted the radiologist’'s assessment of lucency around
the hardware, suggesting possible looserohgVir. L’'Minggio reported less pain and swelling,
but he also stated that some days the pain was so severe that he could barBlgtwedg2, p.

8. Dr. Byrd noted thaMr. L’'Minggio had a compensated gditkt. 1082, p. 11. His right foot

and ankle had swelling and a moderately redi@M. Id. Dr. Byrd planned to discuss the request

14



for an operation in a collegial caltl. Dr. Byrd noted that Mr. L’'Minggio was threatening to sue
and counseled hirto be patient sbe could review his chart in its entirety and formulate a fong
term strategyld., p. 10. Dr. Byrd providetiim with passegor bottom range and bottom bunk.
Id., p. 11.At this point,Dr. Byrd testifies thathere was a change Mr. L’'Minggio’s objective
signs and symptoms, including a deterioratiorhis activities of daily living, and in his-pay
results, so thawir. L’'Minggio may have required more than medication management. Dk#,108
1 46.

On June 29, 2017, Dr. Byrd requested the orthopedic appointment. Di&, p089. Dr.
Kuenzli did not approve this request. Dkt. 1P8p. 113. He advised Dr. Byrd to obtain the old
surgical notes so that they could be reviewed in the collegial call in onelddek. Kuenzli does
not recall the specifics of this telephone call, but the records indicate #rad . Byrd discussed
Mr. L’'Minggio’s medical history and noted that they did not have any records regarding the prior
injury, surgery, or medical care following surgery, from Mr. L’'Minggiptsor admission to the
IDOC. Dkt. 1088, 1 6.Dr. Kuenzli recommended that they hold off on making any final decision
regardingoutpatient referrals while they obtained and reviewed the prior surgical and outpatient
records, as well as complete ardigpth review of the most recent recorifs,

On July 3, 2017, based upon the records that had been submitted, it was clear that
L’'M inggo’s ankle condition was a chronic condition, as he had received surgery almostea deca
prior. Moreover, they had no knowledge of any complaints or significant abnormalities following
the original surgery. It would be expected that if there were problems with the ymgarys
notations would be in the surgical records. As such, Dr. Kuenzli did not believe that he and Dr.
Byrd had a sufficiently complete medical picture. For these reasons, he recommetdad th

referral wait for a few weeks, so thaistinformation could be obtained and reviewiedq 9.
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On July 18, 2017, Dr. Byrd evaluat®étr. L'Minggio. Dkt. 1082, p. 4.He advisedVr.
L’'Minggio that he would be discussing whether to skimdto a specialist with his colleagues in
the near futurdd. During this appointmenMr. L’Minggio had much less pain since the last visit
and minimal swellingld. Dr. Byrd noted to request Mobic, another NSAI®, p. 5.He assessed
Mr. L’'Minggio with nonrunion/malunion of fracturdd. Mr. L’'Minggio reportedthat, whilehe
was out of prison, he received hydrocodone for pain and arrangements were being made for
surgery.Dkt. 1082, p. 5. Dr. Byrd planned to obtalns outside medical record®kt. 1084,

49. On August 4, 2017, Dr. Kuenzli and Dr. Byrd had a collegial discussion regarding Mr.
L’'Minggio’s care. Dkt. 1088,  10. The onsite staff had obtained copies of emergency room
records following L’'Minggio’s2009 surgery, but not yet a copy of the operative repoktr.

Kuenzli was informed these records had been requested and should be obtained soon, and Dr. Byrd
and Dr. Kuenzli agreed to discuss once again the potential referral after thevepegts were
receivedld.

On August 7, 201Mr. L’'Minggio submitted aHCRF stating that he would like stronger
pain medication. Dkt. 108,  10.NurseRiggs reviewed the chart, noting tihat. L’'Minggio had
just recently been evaluated by Dr. Byrd and that Dr. Byrd was discussing an outsidé teegerr
specialistld. At this time, L’'Minggio had also received a number of accommodations, including
a low bunk permit, a low gallery assignment, as well as cruttthele was also scheduled to
follow up with Dr. Byrd in the coming days to discuss the potential outside refiekrdlurse
Riggs noted thatir. L’'Minggio should continue his medications as ordetdd.

On August 18, 2017, Dr. Kuenzli and Dr. Byrd discussed the case and rewawed
L’'Minggio’s records, including the surgery that Dr. Ertle performed on June 23, 2009. Dkt. 108

2, p.296.At this time, the doctors had copies of the prior outpatient records, ER records, and the
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operative report®kt. 1088, 9 11. The operative report indicated thit L’Minggio’s prior 2009
surgery did not go quite as planned, and the operative report outlined the extensive nature of the
hardware that had been inserted for the internal fixation of the prior fractuvéhile the records
indicated thatMr. L’'Minggio had not complained of any significant or serious discomfort, the
records documented a history of ankle discomféd. Dr. Kuenzli agreed with the
recommendation of Dr. Byrd for Mr. L’'Minggito receive an outpatient orthopedic examination
regarding his arlk discomfort.d.

On August 28, 201Mr. L’'Minggio submitted eHCRFasking to followup with Dr. Byrd
regarding treatment of his foot, and also requesting results ofan Rkt. 1086, T 12 Nurse
Riggs reviewed the medical chart, noting thaiaxs had been completed, and attached ttag x
resultsfor Mr. L’'Minggio’s review.Id. Further, sincélr. L’'Minggio was not complaining of any
change in circumstance or significant exacerbation of his phaaalid not refer him to a provider
Sheinstead instructed him that he could follayw with the provider during a chronic clinic
appointment, which she confirmed was upcomidgAccording to her review of the recorddr.
L’Minggio was seen during a chronic clinic appointment approximately three weekddater

On August 29, 2017, Dr. Byrd ordered neways ofMr. L’'Minggio’s ankle.Dkt. 1082,

p. 1. The xrays showed no acute bony abnormalities in the right ankle, but he had mild
degenerative changeDkt. 1082, p. 139This indicated thawir. L'Minggio had some arthritis in
his ankleld.

On September 13, 2017, Dr. Kleinman, a podiatrist, evalbdted’Minggio. Dkt. 1082,

p. 140. Mr. L’'Minggio reported aching and throbbing to his foot and tbhahal activity was
difficult due to constant paind. Dr. Kleinman noted thdtis right ankle was tender to toudu.,

p. 141.There was somewelling and enlargement of théone in theright mid-foot. I1d. Mr.
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L’'Minggio’s limped because oight foot pan. Id. Reviewing xrays,Dr. Kleinman noted evidence
of the prior surgery with attempts at fusion in the talonavicular joint. The intexatibfi was well
positioned. There was a nonunion of the talonavicular joint and moderate osteoarthritis. Dr
Kleinman diagnosed neuanion of the prior fusion in talonavicular joint. Dr. Kleinman did not see
any indication of broken hardwaire., p. 341.
Dr. Kleinman discussed his plan and theays withMr. L’Minggio. His notes state:
Patient Counseling:
1. Reviewed with the patient my impressions.
2. Reviewed x-ray studies.
3. Reviewed nature of nonunion talonvicular joint. Reviewed rationale for
his prior surgery. Reviewed treatment options, both conservative and
surgical. This included benign neglect, physical therapy, injections of
cortisone and revision surgery. Pros and cons of each were reviewed.
Dkt. 1082, p. 142. “Benign neglect” is another way of stating no intervention in the foot at all, so
that it can be managed conservatively as it had bednpaih medications. Dkt. 108 { 53.
Surgery often includes significant risks, so that providers and their patients sayalely decide
that it is best to manage conservatively and not perform surgerr. Kleinman specifically
addressed witMr. L’ Minggio the possible complications of surgery and emphasized the need for
postoperative complianc®kt. 1082, p 142.Mr. L’'Minggio decided to pursue surgeiy. Dr.
Kleinman recommended a revision of the fusion of the right foot. Dr. Kuenzli agrdedidorgery
on September 15, 2017. Dkt. 1@8p. 141. MrL’Minggio testified that Dr. Kleinman told him
that he needed to have surgery, and that Dr. Kleinman’s recommendation of alternativeafourse
treatment, including benign neglect, was not whakzinman told him at the appointmeibtkt.
108-9, p. 47.
On October 10, 2017, L’'Minggio submittedHCRF indicating that his foot was in pain.

Dkt. 1086, T 9.NurseRiggs reviewed the records, noting that Mobic had been prescribed for pain,
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that he had been approved for surgery, and that he should continue his medication as ordered by
the physicianld. Nurse Riggs advised L'Minggio of this in the response, and thereafter this
response waprovided to himon October 12, 2017d. Mr. L’'Minggio underwent stgery on
November 22, 2017. Dkt. 108-2, p. 183-84.
[1l. Discussion

The defendants move for summary judgment on Mr. L'Minggio’s claBasause he was
a convicted inmate at the time giving risg¢heseclaims Mr. L’'Minngio’s treatment isvaluated
under standards established by the Eighth Amendment’s proscription against the imposition of
cruel and unusual punishme8eeHelling v. McKinney509 U.S. 25, 31 (1993) (“It is undisputed
that the treatment a prisoner receives in prison amddhditions under which he is confined are
subject to scrutiny under the Eighth Amendment®§.prevail on an Eighth Amendmeciaim
based ondeliberate indifferencéo serious medical needa, plaintiff must demonstrate two
elements: (1) he suffered froan objectively serious medical condition; and (2) the defendant
knew about the plaintiff's condition and the substantial risk of harm it posed, but disredeided t
risk. Farmer v. Brennan511 U.S. 825, 88(1999; Arnett v. Webste658 F.3d 742, 750 (7th Cir.
2011).“[Clonduct is ‘deliberately indifferent’ when the official has acted in aerntbnal or
criminally reckless manneig., ‘the defendant must have known that the plaintiff was at serious
risk of being harmed [and] decided not to do anything to prevent that harm from occurring even
though he could have easily done s@®8ard v. Farnham394 F.3d 469, 478 (7th Cir. 2005)
(quotingArmstrong v. Squadritd52 F.3d 564, 577 (7th Cir. 1998)).

For purposes of summary judgment, the defendants do not argue that Mr. L’'Minggio’s foot
pain was not a serious medical need. But they argue that they were not deliberatelye mdidf

that need.
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A. Dr. Byrd

Dr. Byrd argues that he was not deliberateidifferent to Mr. L’'Minggio’s foot pain
because he did not exacerbate his injury or unnecessarily prolong hig/paim Mr. L’Minggio
arrived at WVCF in December of 2013, he walked without assistance, was notngqeaim
medication, and his priorpays did not show broken hardware or any other issues with his surgery.
Mr. L’'Minggio started complaining of pain in late 201@t. Byrd points out that he regularly
evaluated Mr. L’Minggio’s pain and attempted to treat it by prescribing alternatideaiens
and providing him with an ankle bracde concludes that conservative treatment with pain
medications was reasonable.

Dr. Byrd concedes thatmison official may be deliberately indifferent if he or she persists
in a course of treatment known to leffective, chooses an easier or less efficacious course of
treatment, or there are “inexplicable delays” in treatnfeettis v. Carter836 F.3d 722, 7280
(7th Cir. 2016)But he argues that he did not persist in an ineffective course of treatmanser c
any inexplicable delay in Mr. L'Minggio’s treatment. According to Dr. Byrd, in September of
2016, when Mr. L’'Minggio’s xray showed loosening of the hardware, this was the first concerning
issue Dr. Byrd viewed on anmay. Dr. Byrd also emphasizes the fact that when Mr. L’'Minggio
did see Dr. Kleinman, Dr. Kleinmaroted that benign neglect was an option for Mr. L'Minggio’s
treatment.

Dr. Byrd’'s argument understates facts that are key to Mr. L’Minggil@ins. First, Dr.
Byrd himself testifies that in January of 2015, Mr. L’'Minggio*say showed persistent space in
the talonavicular joint, which “may indicate that the fusion either never occurrateofdiled.”

Dkt. 1084, 1 20. The purpose of the 2009 surgery was to “fuse the talus to the navicular bone, and
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the navicular bone to one of the cuneiform bonkk.{ 6. A reasonable jury might conclude that
if Dr. Byrd could see in January 2015 that the fusion may have failed, he persisted isemtcour
treatment he knew would not work when he continued treating Mr. L’'Minggio with pain
medication for more than two yeargthout referring him to a specialist

Next, despite the conclusion of the January 201&yxthat the previous fusion had not
workedor had failed, Dr. Byrd testifies that Mr. L’'Minggio’s March 201-7ay, which showed
possible loosening in the hardware was the first concerning issue that he viewedray.aDkt.

1084, 1 40. But Dr. Byrd still did not request a referral to a specialist until June of 2017. Dkt. 108
4, § 47. At that time, Dr. Kuenzli instructed Dr. Byrd to obtain Mr. L’'Minggio’s a#snedical
recordsld., 1 49. A reasonable jury might conclude based on these facts that the delay from March
until June in requesting specialist was an unnecessary delay and therefore evidence of deliberate
indifference.

In addition, to the extent that Dr. Byrd rests his argument on the fact that Dr. Kieinma
counseled Mr. L'Minggio regarding benign neglect in 2017, there is at &asisue of fact
regarding Dr. Kleinman’s recommendations. Dr. Byrd refers to Dr. Kleinman’s wbiek state:

Patient Counseling:

1. Reviewed with the patient my impressions.
2. Reviewed x-ray studies.
3. Reviewed nature of nonunion talonvicular joR¢viewed rationale for his prior
surgery. Reviewed treatment options, both conservative and surgical. This included
benign neglect, physical therapy, injections of cortisone and revision surgery. Pros
and cons of each were reviewed.
Dkt. 1082, p. 142. Dr. Byrd relies on this note to conclude that Dr. Kleinopamedthat benign
neglect was a reasonable course. But these notes simply say that benign negiecoptas.

They do not say whether it was a good option for Mr. L’'Minggio or an option tha€l€nman

recommended. There is no other indication in tteeord regarding Mr. Kleinman's
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recommendations to Mr. L’'Minggio regarding this option. This note is insufficienfdw ¢he
Court to conclude that Dr. Kleinman endorsed benign neglect for Mr. L’'Minggio.

Because a reasonable jury might conclude that Dr. Byrd persisted in a course ohtreatme
that was not working and prolonged his pain, he is not entitled to summary judgment on Mr.
L’'Minggio’s claims.

B. Dr. Chavez

Dr. Chavez also seeks summarggment arguing that her actions set Mr. L’'Minggio on
the road to surgical revision. But, again, she had the same information available to Ber that
Byrd had — namely that Mr. L’'Minggio underwent surgery in 2009 meant to fuse the bones of his
foot. She knew that he had difficulty walking distances, occasional instability, and tieat heen
complaining of persistent and severe pain for years. She saw him on September 21, 2016,
December 7, 2016, and March 7, 20BWt it was not untiMarch of 2017, bcause he was still
reporting painthatshe ordered newrays.Based on these facts, a reasonable jury might conclude
that Dr. Chavez’s actions also unreasonably prolonged Mr. L’'Minggio’s pain. She is tberatfor
entitled to summary judgment.

C.Dr. Kuenzli

Next, Dr. Kuenzli seeks summary judgment arguing that he did not refuse Mr. L'Minggio
surgery. Rather, he and Dr. Byrd obtained his outside medical records and reviewed tinem bef
deciding to seek a specialist consultation. There is no evidence that Dr. Kuennly kadwaledge
of Mr. L’'Minggio’s condition until Dr. Byrd requested an orthopedic consultation on June 29,
2017. Dkt. 108-2, p. 7-9. On July 2, 2017, Dr. Kuenzli asked Dr. Byrd to obtain Mr. L’'Minggio’s

previous medical records. Dkt. 1839 7. When the outside records had been obtained, Dr. Byrd
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and Dr. Kuenzli again discussétf. L’'Minggio’s condition. Id., I 11. Dr. Kuenzli then agreed
with Mr. Byrd’s recommendation that Mr. L’'Minggio receive a consultatidn.

Based on these facts, Dr. Kuenzli is entitled to summary judgment on Mr. L’'Minggio’s
claims.There is no evidence that Dr. Kuenzli's request to see all of Mr. L’'Minggiosaedefore
seeking a consultation was improper, caused unnecessary delays of Mr. L’'Minggio’smiteatm
demonstrates any deliberately indifferent state of mind on his part.

D. Nurse Riggs

Nurse Riggs argues that she is entitled to summary judgment on Mr. L’'Minggiaissclai
because she appropriately considered his HCRFs and referred him to a provider videdie\siud
it to be necessary. In fact, when he complained ofgfamt in January of 2015, Nurse Riggs sought
orders from Dr. Martin. Dkt. 168, p. 11314. In July of 2015, when he complained of pain that
was not responding to treatment, she referred him to a datige. 101. In August and October
of 2017, when sheeviewed an HCRF from Mr. L’Minggio, she reviewed the records, determined
that he was receiving care from the provider and would be seen again in chronic care. Dkt. 108-6,
11 910. Mr. L'Minggio argues that Nurse Riggs was not qualified to diagnose him and should
have referred all of his complaints to a doc®ut he has pointed to no evidence to support a
conclusion that she did not exercise her medical judgment when considering his reaqukste A
did, in fact, refer him to a doctor regularly when gle¢ermined that his pain treatment was not
working. As a matter of professional conduct, nurses may generally defer to instructionisygive
physicians, “but that deference may not be blind or unthinking, particularly if it is apparent that
the physiciars order will likely harm the patientBerry v. Petermar604 F.3d 435, 443 (7th Cir.
2010).There is no evidence to support a conclusion that Nurse Riggs did not exercise judgment

when she considered Mr. L’Minggio’s complaints. She is therefore entitled to syjudgment.
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E.HSA Hobson

Next, HSA Hobson seeks summary judgment arguing that when she responded to his
grievance, she reviewed his medial record to see what care he was receiving. Shehad\tsed
submit a HCRF so that he could be seen by a doctor. She argues that the onsite doctors decide
whether a patient should be referred to a surgeon. Mr. L’Minggio argues that iHdIS#on had
reviewed his entire file, she would have seen that he had submitted multiple H&RFSENng his
pain and his request for surgery. But because it is undisputed that only a doctor, and not HSA
Hobson, can make a referral to a specialist, HSA Hobson’s act in advising Mr. L’Miogsge t
a doctor was not deliberate indifference and she is entitled to summary judgment.

F. Wexford and Corizon

Finally, Wexford and Corizon seek summary judgment on Mr. L’'Minggio’s claims against
them.To prevail on an Eighth Amendment claim against Wex@r@orizonunder § 1983, Mr.
L’'Minggio must show (1) that Wexford or Corizamad anexpress policy that, when enforced,
caused a constitutional deprivation, (2) that Wexford or Cotizmha practice so widespread that,
although not authorized by written or express policy, was so permanent and well settled as
constitute a custom or usage with the force of law, oitt§@} his constitutional injury was caused
by a person with final policy making authorifgice ex rel. Rice v. Corr. Med. Sen&75 F.3d
650, 675 (7th Cir. 2012Mr. L’'Minngio has presented no evidence that his treatrmeas the
result of a policy or practice on the part of Wexford or Corizon. Accordingly, they are eritled t
summary judgment on his claims.

IV. Conclusion
For the foregoing reasons, the defendants’ motion for summary judgment, dkt. [107], is

granted in part and denied in part The motion igranted as to Nurse Riggs, HSA Hobson, Dr.
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Kuenzli, Wexford, and Corizon. Thaerk shall terminate these defendants dhe docket. No
partial judgment shall issue as to these claims.

The motion igdeniedas to Dr. Byrd and Dr. Chavez. The claims against these defendants
shall proceed to settlement or trial if necessary. The Guartspontgeconsiders its previous
denid of Mr. L’'Minggio’s request for assistance with recruiting counsel. Thatanetikt. [53],
is nowgranted. The Court will attempt to recruit counsel to represent Mr. L’'Minggio. The Court
will set further proceedings when this step has been taken.

IT 1S SO ORDERED.
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