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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
JIM WESLEY DAVIS,
Plaintiff,
V. No. 2:18ev-00002JRSMJID

UNITED STATES OF AMERICA,

N N N N N N N N N

Defendant.
Entry Granting Motion for Summary Judgment
and Directing Entry of Final Judgment

Plaintiff Jim Wesley Davisa federainmate alleges that the medical staff at the Federal
Correctional Institution in Terre Haute, Indiarf&=Cl Terre Haute”) provided him inadequate
medical treatment following hernia surgeryJaly 2017 Davis claims that as a result of this
inadequate treatment he developed an infection antlegpitalized for several dayBavis brings
this suitfor morey damageagainst the United States of Amerigader the Federal Tort Claims
Act (“FTCA"). The United States seeks resolution of this action through summary judgiment.
the reasons explained below, the motion for summary judgment, dkt [§idnied.

|. Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of lansed~ed. R. Civ. P. 56]aAs the current version of Rule 56 makes clear, whether
a party asserts that a fact is undisputed or genuinely disputed, the party mustteepgsserted
fact by citing to particular parts of the record, including depositions, documentisavits. Fed.

R. Civ. P. 56(c)(1)(A). A party can also support a fact by showing that the rnsatéeal do not

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/insdce/2:2018cv00002/80566/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/2:2018cv00002/80566/47/
https://dockets.justia.com/

establish the absence or presence of a genuine dispute or that the adverse parpyadurcet
admissible evidence to support the faeed. R. Civ.P. 56(c)(1)(B).Affidavits or declarations

must be made on personal knowledge, set out facts that would be admissible in evidence, and show
that the affiant is competent to testify on matters st&tedl. R. Civ. P. 56(c)(4Failure to properly

support a fact in opposition to a movant’s factual assertion can result in the mowerivsirig
considered undisputed, and potentially in the grant of summary judgireehtR. Civ. P. 56(e).

See alsd.ocal Rule 561(e) (citations to supporting facts required) andl8§ (Notice to Pro Se

Litigant at dkt. 33).

In deciding a motion for summary judgment, the Court need only consider disputed fact
that are material to the decisioh.disputed fact is material if it might affect the outcome of the
suit uncer the governing lavVilliams v. Brooks809 F.3d 936, 9442 (7th Cir. 2016)'A genuine
dispute as to any material fact exists ‘if the evidence is such that a reasanabtaijd return a
verdict for the nonmoving party.’Daugherty v. Page906 F.3d 606, 6620 (7th Cir. 2018)
(quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the evé&w&as v. Vasilaes 814 F.3d 890, 896
(7th Cir. 2016).The moving party is entitled to summary judgment if no reasonabldiridetr
could return a verdict for the nenoving party.Nelson v. Miller 570 F.3d 868, 875 (7th Cir.
2009).The Courtviews the record in the Iig most favorable to the nanoving party and draws
all reasonable inferences in that party’s fa&kiba v. lllinois Cent. R.R. G&84 F.3d 708, 717
(7th Cir. 2018)It cannot weigh evidence or make credibility determinations on summary jntdlgme
becaue those tasks are left to tfect-finder. Miller v. Gonzalez 761 F.3d 822, 827 (7th Cir.

2014).The Court need only consider the cited materials, Fed. R. Civ. P. 56(c)(3), and thih Seve
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Circuit Court of Appeals has repeatedly assureddtiict courts that they are not required to
“scour every inch of the record” for evidence that is potentially releeahetsummary judgment
motion before thenGrant v. Trustees of Indiana Universi8z0 F.3d 562, 5734 (7th Cir. 2017).
Il. Factual Background

Applying the standard set forth above, the following facts are accepted dsrtihe

purpose of resolving the pending motion for summary judgment.
A. Background

Davis is a federal inmate incarcerated at FCI Terre Haldgés not aphysician, has no
medical training, and has never worked in any job relating to medicine

In 2006, Davis had a liver transplant operation at Baylor All Saints Hospfalrt Worth,
Texas. As a result of the liver transplant, Davis has a compromised ensyatem. He takes
cyclosporine, an immunosuppressive drug that is used to prevent organ rejection.

B. Davis'sHernia Surgery and PostSurgical Medical Treatment

On May 1, 2017, while a federal inmate, Davis underwent surgery to repaira entia.
This surgery was conducted by Dr. Mark Lynch at Union Hospital in Terre Hautanénddurimg
the May 1, 2017, surgery, Dr. Lynch replaced a piece of exhaustédines Davis’s prior Brnia
surgery) with a new piece of mesh. Dr. Lynch informed Davis that it was normaiio fleid
and have swelling near the surgical area following surgery.

After the hernia surgery, Davis returned to FCI Terre Haute on or aroupnd,N2817. On
May 8, 2017, Davis was seen at sick call by Heather Mata, a physician’s asdigtan Terre
Haute. During this appointment, Davis requested an increase in his prescriptierctme®. Davis
claims that, during this appointment, h&ltBA Mata that the surgical area was swollen with fluid

and purple.



OnMay 24, 2017 Davishadafollow-up appointmenat FCI Terre Hautewith Dr. Lynch
andTracieBixler, aregisterechurseto assessis recoveryrom surgery.Dr. Lynch’s notesfrom
theMay 24 appointmenteflectthatDavis was‘doing well.” Dr. Lynch also noted that there was
“no sign of infection” and “[t]he repair seem[ed] very soliDKt. 31-7 (medical recoryl

Nurse Bixler inspected Davis’s surgical site during the May 24 appent. Davis claims
that the surgical site was swollen and “black and blue” at this time. DchLgnd Nurs@ixler
advised Davis that it was normal to experience swelling and discoloration folldweimga
surgery.

The records from the May 24 appointrhetate that, while there was no sign of infection
to Davis’s surgical site, there was a seroma present. A seroma is éia@oltgdluid under the
surface of the skin, which commonly occurs near the surgical site in the weeksnigliothernia
surgeryDkt. 31-19 at p. 2. fn. 2ZThepresence of a seroma does not necessarily indicate infection.
Dkt. 31-18 at p. 3.

On June 5, 2017, Davis was seen again by PA Mata. During this appointment, Davis told
PA Mata that his surgical site was swollen and seembd tivaining fluid. Davis further told PA
Mata that he believed the area may have become inféotexsponsé@®A Mata swabbed the area
near the hernia surgical site and had a culture performed on this swab. The resultsuttiutiea
and swab showed a normal staph skin variant, which is typical of normal skinFlrslata
prescribed Davis Bactrim DS, an oral antibiotic used to treat differerg tfpefection caused by
bacteriaSeedkt. 318 (clinical encounter record).

On June 12, 2017, Davis had another appointment with PA Mata. PA Matatheted
following:

Inmate was seen in sick call for recheck on incision and hernia repair sitee Inmat
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has already had one follow up with the surgeon and a seroma was noted at that visit.

It appears that the seroma is still present and this is what the inmate is edncern

about. A culture was taken at last visit and normal staph skin variant was-found

inmate was put on Bactrim due to his past medical health history.
Dkt. 31-9 (clinical encounter recordhn order to detect whether Davis had any infection, PA Mata
had a comlete blood count (“CBC”) drawn on June 12, 2017. The CBC results showed that
Davis’s white blood cell count was not outside the normal rddkje31-19 at 2 (Trueblood Expert
Report at 2)Dkt. 31-10 (Hematology report). The fact that the CBC did notxsha elevated
white blood cell count indicates that Davis did not have an infection as of June 12d2017.

C. Davis’s Treatment at Union Hospital

Davis did not report that he was having any other problems until nearly two weeks later,
on July 2, 2017, when he reported to Nurse Haddix that he was experiencing chest painss,dizzines
and vomitingDkt. 312 (Davis Dep. 994101:20) Nurse HaddixsentDavis to the Union Hospital
emergency roonfor evaluation and treatment. Dkt. 31-Tdigical Encounter Recd).

Davis was admitted to Union Hospital, where he received intravenous antiliddic31-
9 at p. 3. While at Union Hospital, Davis was seen by an interventional radiologist rdroneel
a CT guided aspiration dluid collectionon hisabdomenld. The pathologyresults ofthefluid
collectedfrom Davis's abdomen showed no malignacells or bacterialgrowth.ld. See alsalkt.
31-15.

Davis was evaluatedby Dr. Lynch at Union Hospital.Dkt. 31-16. Dr. Lynch noted no
warmthor rednessor othersignsof infectionin the areaof Davis’s herniasurgery.ld. He noted
incidentalcellulitis below the surgicalarea,but indicatedsuchincidentalcellulitis “could happen

justaboutanyplaceon[Davis] with his alteredimmunity.” Id.

Daviswasdischarged from Union Hospital and returned to USP Terre Haute on July 11,



2017.Dkt. 31-17.Dauvis felt better after he was discharged from Union Hosjitdl.31-2 (Davis
Dep. at 111:20-112:4).
[1l. Discussion

The United States argues that Mr. Davis cannot prevail because he has no gtkpertye
in support of his allegations of negligent medical treatment and becaudeitibe Stateséxpert
reports in the record reflect that there was no breach of the standard obc&ehereany
evidence of causation to link Davis’s pasirgical medical treatment with any infectidr. Davis
opposes the United States’ motion $ommary judgment.

Pursuant to the FTCA, “federal inmates may bring suit for injuries they susteiistody
as a consequence of the negligence of prison officiBlsethel v. United State$46 F.3d 753,
758 (7th Cir. 2014). State tort law of the state where the tort occurred, in thiadiase ) applies
when determining “whether the duty was breached and whether the breach was timatproxi
cause of the plaintiff's injuriesParrott v. United State36 F.3d 629, 637 (7th Cir. 2008ge
also28 U.S.C. § 1346(b). Theedical care at issue in Davis’s suit occurred in Indiana, so Indiana
law applies to this case. Under Indiana law, Davis must prove (1) that the Utaited Sved a
duty to him; (2) that the United States breached that duty; and (3) that the bredoraialy
caused Davis’s injuriesSiner v. Kindred Hosp. Ltd. P’shipl N.E.3d 1184, 1187 (Ind. 2016)
There is no dspute thatthe United States owed Davis a duty of care in providing adequate medical
treatment during his incarceration.

A. Standard of Care

The Indiana Supreme Court has explained that, “except in those cases whéiandemna

the standard of care is a matter commonly known by lay persons, expert mesticabny is

necessary to establish whether a physician has or has not complied evishatidard of a
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reasonably prudent physiciarCulbertson v. Mernitz602 N.E.2d 98, 104 (Ind. 199Fee also
Perry v.Driehorst 808N.E.2d 765, 768 (Ind. CtApp. 2004 (“Without the presentation of [an]
expert medical opinion, the trial court could only conclude that there was no genumefiss
material fact and that summary judgment should be entered for [the medicdkepdyi

The United States argues that lavis cannot show there was a breach of the standard of
care because he didtrisclose any expert in this action. In respoiée,Davis argues that no
expert witness testimony is necessary because he is relying oocthieedofres ipsa loquituito
establish there was a breach of care.

The doctrine ofres ipsa loquitur‘allows an inference of negligence to be drawn from
surrounding facts.Thomson v. Saint Joseph Reg. Med.,Q8.N.E.3d 89, 94 (Ind. Ct. App. 2015)
(citation omitted).Cases that “do not require expert testimony generally involve thecysi
failure to remoe surgical implements or foreign objects from the patient's bo8iims v.
Schweikher651 N.E.2d 348, 350 (Ind. Ct. App. 199Sge, e.g, Ciesiolka v. Sell2p1 N.E.2d 95
(1970) (finding that jury did not need expert testimony to conclude thatrawglaently left mesh
in patients abdomen). “The rationale underlying these cases is that the facteltremmare
sufficient to raise an inference of negligence without expert testim8imrhs 651 N.E.2d at 350.

The United States argues that the doctrineesfipsa loquituthas no applicability to the
sort of allegations Davis advanc&ee Gearnhardt v. United Stagtés17cv-00186JRSDLP,
2018 WL 5923923, at *6 (S.D. Ind. Nov. 13, 2018) (holding doctringesfipsa loquitur
“inapplicable” in suit involving medical decision about treatmenhtgdation).

In this case, th&nited Stategpresentecexpert testimonyhat states thagiven Davis’s
suppressed immunity an infection could have resulted even in thecabsé negligence.

Specifically, Gregory Pulawski, M.D., F.A.C.S., is a graduate of Mas$itern University Medical
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School. He is licensed to practice law in Indiana and is board atifiehe American Board of
Surgery. Dr. Pulawski testified thAtivishas a history of spontaneous skin ulcerations and that any
signs of possible infection could be due to “immunosuppression in thenpeeskchronic skin
issues.” Dkt. 3118 at p. 4In this fa® of this testimonyDavis cannot rely on the doctrine refs
ipsa loquiturto defeat summary judgment

Moreover, the undisputed evidence in this case demonstinate¢kere was no breach of
the standard of care with respect to Davis’s ysosgical treatmeniThe facts in this case reflect
the medical staff at FCI Terre Haute provided Davis with appropriate medicaldérgdiyngiving
him antibiotics and Bactrim in light of his compromised immune system and had him tedhsfer
to the Union Hospital Emergency Room for further evaluatm.Pulawski opined,Based o
my education, training, and experience as a boartified surgeon withspecialization in
gastrointestinal surgery, it is my opinion that the care admiedt® Mr. Davisrelating to his
hernia surgery and pesutrgical treatment, from May 2017 through July 201@s medically
appropriate and consistent with the standard of cBie. 31-18 at p. 4Pulawski Expert Report

B. Causation

Next, the United States argues that even if there was a biadh,cannot prevail in this
case because hasino evidence to prove causation between the United States’ actions and Davis’s
alleged injuriesSiner, 51 N.E.3dat 1187. ‘To prove causation, a plaintiff must present specific
facts that would demonstrate that defendant’s allegedly negligent behavied ¢thegplaintiff's
injuries” Gearnhardt v. United Statedlo. 217-cv-00186JRSDLP, 2018 WL 5923923, at *5
(S.D. Ind. Nov. 13, 2018citing Midwest Commerce Banking Co. v. Living68 N.E.2d 1010,
1013 (Ind. Ct. App. 1993} opp v. Leffers838 N.E.2d 1027, 1032 (Ind. Ct. App. 2005) (stating

that proving proximate causation requires that the plaintiff show “a reasonablection between
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a defendant’s conduct and the damages which a plaintiff has sufjered”)

The evidence in this case reflects thawis did not have an infection in the surgical area.
Davis repeatedly complained to FCI Terre Haute staff that he believed the seainfeadh
developed in the surgical area was evidence of an infection. However, a-sesbinch is merely
a collection of fluid—is normal following hernia surgery and is not evidence of infecbéh.31-

19 at 2 (Trueblood Report at ajkt. 312 (Davis Dep. 67:185). The FCI Terre Haute staff
performed a culture on the seroma, the results of which showed no infection. Likewesbaoms
was admitted to Union Hospital, the seroma was again tested via guidedaspihich showed
no malignant cells or bacterial growibkt. 31-19 at 3 (Trueblood Report at 3)kt. 3118 at 2
(Pulawski Report at 2)Jnder these circumstancd3avis cannot show he had an infection by
pointingto the seroma.

Additionally, FCI Terre Haute medical staff monitored and tested Davis dois sof
infection. Several weeks after his surgery, on June 12, 2017, FCI Terre Haute mefiibaldsa
complete blood count drawn from Davis. The results of that test showed that Davis did not have
an infection at the time

After Davis was admitted to Union Hospital in July 2017, he exhibited some redness of the
skin that raised concerns about possible infection. However, that redness “wasniellfagvay
from the actual surgical site and not related tobtkt. 31-18 at 2 (Pulawski Report at 2). And, as
the physician who examined Davis at the time noted, given Davis’s alterednitgmsuch
infection “could happen just about any place on [Daviskt. 31-19 at 3 (Trueblood Reporikt.
31-16at p. 1(Dr. Lynch’s Consultation Report). Thabnclusionsuggests that any infection that
Davis did experience was unrelated to his hernia surgery angyrgstal careThe hernia mesh

in the surgical site “did not getfected” and “did not have to be remove@kt. 31-18 at 2
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(Pulawski Report).
IV. Conclusion
In the absence of evidence of a breach of duty or causation, the United Statdsdistentit
summary judgmeniThe motion for summary judgment, dkt [31jgisanted. Judgment consistent
with this Entry shall now issue.

IT 1S SO ORDERED.

-
Date: 8/20/2019 M @RM%

JALQMES R. SWEENEY II, I&;]/)GE
United States District Court
Southern District of Indiana

Distribution:

JIM WESLEY DAVIS

30453-138

TERRE HAUTE- FCI

TERRE HAUTE FEDERAL CORRECTIONAL INSTITUTION
Inmate Mail/Parcels

P.O. BOX 33

TERRE HAUTE, IN 47808

Jackson Taylor Kirklin

UNITED STATES ATTORNEY'S OFFICE (Indianapolis)
tkirklin@usa.doj.gov
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