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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

PAUL E. KELLER,
Plaintiff,
V. No. 2:18¢v-00056JRSDLP
YVONNE PORTER ,MHP;

BRION BERTSCH, MD;
WEXFORDMEDICAL SERVICES

N N N N N N N N N N N

Defendants.

Order Granting Defendants’ Motion for Summary Judgment
and Directing Entry of Final Judgment

Indiana prison inmate Paul E. Keller brought this action asserting 42 U.S.C. § 1983 and
state law claims against two prison medical providers, Yvonne Porter, MHP, and BrisolB
MD, and their employer, Wexford Medical Services. Wexford contracts vh Ihdiana
Department of Correction (IDOC) to provide medical services to Indiana esma@he three
defendants seek summary judgment on all claims against them. For thesresgglained in this
Order, the defendants’ motiongsanted.

Mr. Keller alleges that he was medicated against his will on September 17 and October 17,
2017, with injections of the medication Haldol. He alleges that defemBanDaniel Bertsch,
MD, and Yvonne Porter, Mental Health Professiprordered the injections. Mr. Kellersal
alleges that Wexford Medical Serviceshe IDOC contractor who employs Dr. Bertsch and Ms.
Porter—failed to train and supervise them and had policies and practices in place that danied hi
a hearing on forced medication. The Court allowed Eighth Amemt deliberate indifference to
serious medical needs and Indiana state law claims for assault, batteryenmegland negligent

infliction of emotional distress to proceed. Dkt. 5.
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I. Summary Judgment Standard

Summary judgment is appropriate “if the vant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter ofHaw.’R. Civ.
P.56(a). The movant bears the initial responsibility of informing the district cddie basis of
its motion anl identifying those portions of designated evidence that demonstrate theeabisanc
genuine issue of material fa8ee Celotex Corp. v. Catre#77 U.S. 317, 323 (1986). After “a
properly supported motion for summary judgment is made, the advengenpattset forth specific
facts showing that there is a genuine issue for triahderson v. Liberty Lobby, Inci77 U.S.
242, 250 (1986) (quotation marks and citation omitted).

A factual issue is material only if resolving the factual issue might chiegeutcome of
the case under the governing IgBee Clifton v. Schafe®69 F.2d 278, 281 (7th Cir. 1992). A
factual issue is genuine only if there is sufficient evidence for a reasgugble return a verdict
in favor of the normoving party on the evidence presentsde Andersqmd77 U.S. at 248. In
deciding a motion for summary judgment, tbeurt may not'assess the credibility of witnesses,
choose between competing reasonable inferences, or balance the relative weighicthgon
evidence."Sokes vBd. of Educ. of the City of Chb99 F.3d 617, 619 (7th Cir. 2010). Instead, it
must view all the evidence in the record in the light most favorable to themaweimg party and
resolve all factual disputes in favor of the non-moving p&ége Aderson 477 U.S. at 255.

Mr. Keller failed to respond to the defendants’ summary judgment maiibradmissible
evidence or a rebuttal of the defendants’ statement of uncontrovertedAeasdingly, facts
alleged in the motion are deemed admitted sg las support for them exists in the rec@ede
S.D. Ind. LR. 564 (“A party opposing a summary judgment motion must . . . file and serve a

response brief and any evidence . . . that the party relies on to oppose the motion. The response



must . . . identif[y] the potentially determinative facts and factual disputshe party contends
demonstrate a dispute of fact precluding summary judgme8triith v. Lamz321 F.3d 680, 683
(7th Cir. 2003) (“[F]ailure to respond by the nonmovant as mandated by the local sulés ire
an admission”)Brasic v. Heinemanns, ¢n 121 F.3d 281, 2886 (7th Cir. 1997) (affirming grant
of summary judgment where the nonmovant failed to properly offer evidence disputing t
movant’s version of the facts). The Seventh Circuit has “repeatedly heldhéhadistrict court is
within its discretion to strictly enforce compliance with its local rules regarding summary
judgment motions.Patterson v. Indiana Newspapers, .[re89 F.3d 357, 360 (7th Cir. 2009ge
also Pearle Vision, Inc. v. Rom&¥1 F.3d 751, 758 (7th Cir. 2008)cNeil v. United States508
U.S. 106, 113 (1993). This does not alter the summary judgment standard, but it does heduce t
pool” from which facts and inferences relative to deéendantsimotion may be drawrSmith v.
Severn129 F.3d 419, 426 (7th Cir. 199%7).
Il. Facts of the Case

The following statement of facts was evaluaéed formed pursuant to the standard set
forth above. That is, this statement of facts is not necessarily objectivelipuies the summary
judgment standard requires, the undispuiéats andany disputed evidence are presented in the

light reasonably most favorable to Mteller as the normoving party with respect to the motion

tMr. Keller filed two collections of random papers, emails, court orders, andgg;ithone
of which were sworn or confronts with competent evidence the uncontroverted fdotshsby
the defendants. Dkts. 49 & 5W/hile the Court has made a diligent effort to review and synthesize
assorted statements relevant to the motion for summary judgimer@ourt need only consider
the cited materials, Fed. R. Civ. P. 56(c)(3). The Seventh Circuit Court of Afpsalspeatedly
held that district courts are not required to “scour the record” for evidence that is pbyentia
relevant to the summary judgment moti@rant v. Trustees of Indiana Universig70 F.3d 562,
573—74 (7th Cir. 2017) (quotingHarney v. Speedway SuperAmerica, |.b€6 F.3d 1099, 1104
(7th Cir. 2008)). Any doubt as to the existence of a genuine issue for trial is resgédwest she
moving party Anderson477 U.S. at 255.



for summary judgmentSee Reeves v. Sanderson Plumbing Products,386.U.S. 133, 150
(2000).

At all times material to this lawsuit, Mr. Keller was an inmate at the Wabash Valley
Correctional Facility (WVCF), held in the Special Needs Unit (SNU). Dkts. 1 & 44 Rdrter, a
mental health professional, and Bertsch, a psychiatrist, were employees of Wekbf Indiana,
LLC, the contract medical provider for the IDOC (named in this case as Welkfedical
Services). Dkt. 44, pp. 2,5, & 9; dkts. 1 & 5.

Mr. Keller had been transferred from the New Castle Correctional Facilitpmgblefore
he met Ms. Porter. Ms. Porter was assigned to be Mr. Keller's primary steandimet him for
the first time in October 2016d., p. 3. At this first meeting, Mr. Keller signed consent for
treatment forms and they discussed his condition and treatmenPoker wold remain
Mr. Keller’s therapist and continue to treat him in 20d7.

Before his transfer to WVCF, Mr. Keller had been receiving involuntary Haigedtions
at his prior facilityld. These involuntary injections continued after his move to WVCF tlnauigy
the first six months of 2017Td. He met regularly with Ms. Porter during this time and expressed
his displeasure with receiving the injectiotts. Ms. Porter encouraged him to participate in the
SNU program, engage in his treatment plan, and maintain compliance with histroeditd

To this end, on July 3, 2017, Ms. Porter met with Mr. Keller and informed him of the
upcoming meeting of the involuntary treatment teltm.p. 4. Mr. Keller declined to attend the
meeting, a decision documented by Ms. Porter and a correctional dtfiédthen the involuntary
treatment team met two days later, Mr. Keller refused to attend at that time dd \Vidle team
discussed the continuation of the order for involuntary administration of psychotropatied

for Mr. Keller. It was noted thaWr. Keller was a diagnosed paranoid schizophrenic with panic



disorder and depressive disordit. While on his medications, Mr. Keller was successfully
participating in the SNU treatment program which was designed to instill skillssaegder
reintegrdion into the general population without medicatidd., pp. 45. The involuntary
treatment team decided to continue Mr. Keller’s involuntary psychotropic niedsaue to his
serious mental illness and history of becoming “gravely disabled andrdaege himself and
others” if he went off his medicationsl., p. 5.

Following the July 3, 2017 team meeting, Dr. Bertsch, a staff psychiatrist, wversa
involuntary injections given to Mr. Kelletd. Dr. Bertsch soon tapered off the injections while
Mr. Keller voluntarily took his medications as order&tl.But by Auwgust 24, 2017, Mr. Keller
was acting erratic and agitated while in groupls.He appeared distressed and was unable to
organize thoughts or statements.Mr. Keller admitted he was not taking his medicatiddsHe
was placed on a temporary mental hHeahold. Id. Similar incidents were observed on
Septembed, 20, and 14, 2017, where each day Mr. Keller was observed acting strangely or in an
agitated mannetd., pp. 5-6.

On September 22, 2017, after Ms. Porter had met with Mr. Keller several dayswn a
and Ms. Porter learned that he had written several letters to others that threatemdds. Porter
and Dr. Bertsch agreed that Mr. Keller should again receive an involuntarionje€ Haldol.

Id., p. 6. The injection was given later that diay.

Ms. Porter and Dr. Bertsch met on September 28, 2017, and decided that Mr. Keller should
continue to receive regular involuntary injections of Halddl. When Ms. Porter met with
Mr. Keller on October 25, 2017, he showed her grievances he had subefldeting an intention

to sue her for placing him on the involuntary injectiddsDuring the next few months, Mr. Keller



continued to display erratic behavior and sometimes admitted that he was not haking
medications as ordered.

On January 4, 2018he treatment review committee miet, p. 8. The seven members of
the committee, of which four are doctors, considered Mr. Keller's condition. Mr.rkégfeared
at this meeting where he stated that the light might cause him a seizure, calledtdtsa Rar,
stated he did not have depression, and disputed the diagnosis of schizopthréria. entire
committee’s decision was that Mr. Keller would benefit from continued involuathnynistration
of psychotropic medications and individual and grtheyapy.Id.

Ms. Porter and Dr. Bertsch submitted affidavits, cited in the brief referebhose,ao
support these factSeedkts. 47 (affidavit of Ms. Porter) & 48 (affidavit of Dr. Bertsch). These
facts have not been disputed by Mr. Keller with adrhlssevidenceSeefn. 1, supra.

Mr. Keller testified in a deposition that he has been diagnosed as schizophrenic, but he
believes that is wrong. Dkt. 45 p. 19. He has been receiving involuntary injections of Haldol
since 2016, and monthly since September 20l 7pp. 18-19, 67.

[1l. Discussion

At this stage of the case, because discovery has concluded and the defendantshatntend t
they are entitled to summary judgmant provide evidence supporting their argument,Kétler
must respond and provide evidence or argument to show that the case should proceed tb trial. Fe
R. Civ. P.56. Thus the summary judgmerstageis often described as the “put up or shut up”
moment in a lawsuitSee, e.g., Grant v. Trustees of Indiana UrBv0 F.3d 562, 5687th Cir.

2017).



A. Federal Constitutional Claims

Mr. Keller asserts Eighth Amendment medical care claims againstinttigidual
defendants. At all times relevanths claims, Mr. Keller was a convicted offender. Accordingly,
his treatment and the conditions of his confinement are evaluated under standéidhed by
the Eighth Amendment’s proscription against the imposition of cruel and unusual punisbeeent.
Helling v. McKinney 509 U.S. 25, 31 (1993) (“It is undisputed that the treatment a prisoner
receives in prison and the conditions under which he is confined are subject toysander the
Eighth Amendment.”).

Pursuant to the Eighth Amendment, prison officials have a duty to provide humane
conditions of confinement, meaning, they must take reasonable measures to guaraatetythe
of the inmates and ensure that they receive adequate food, clothing,, simeltenedical care.
Farmer v. Brennan511 U.S. 825, 834 (1994). To prevail on an Eighth Amendment deliberate
indifference medical claim, a plaintiff must demonstrate two elements: (1) lerexlffom an
objectively serious medical condition; and (2) the defendant knew about the pacutiftlition
and the substantial risk of harm it posed but disregarded thatdiskt 837;Pittman ex rel.
Hamilton v. County of Madison, llI746 F.3d 766, 775 (7th Cir. 2014).

“To determine if the Eighth Amendment has been violated in the prison medicattconte
[courts] perform a twestep analysis, first examining whether a plaintiff suffered from an
objectively serious medical condition, and then determining whether the individuadidetevas
deliberately indifferent to that conditiorPetties v. Carter836 F.3d 722, 727-28 (7th Cir. 2016)
(en banc) [C]onduct is ‘deliberately indifferent’ when the official has acted in aantibnal or
criminally reckless manneig., “the defendant must have known that the plaintiff ‘was at serious

risk of being harmed [and] decided not toato/thing to prevent that harm from occurring even



though he could have easily done s@8ard v. Farnham394 F.3d 469, 478 (7th Cir. 2005)
(quoting Armstrong v. Squadritdl52 F.3d 564, 577 (7th Cir. 1998)). “To infer deliberate
indifference on the basaf a physician’s treatment decision, the decision must be so far afield of
accepted professional standards as to raise the inference that it was not aagedllyrba medical
judgment.”’Norfleet v. Webstert39 F.3d 392, 396 (7th Cir. 2006gealso Plummer v. Wexford
Health Sources, Inc609 F. App’x 861 (7th Cir. 2015) (holding that defendant doctors were not
deliberately indifferent because there was “no evidence suggesting that theadefdatded to
exercise medical judgment or responded ingppately to [the plaintiff's] ailments”). In addition,

the Seventh Circuit has explained that “[a] medical professional is entitledfeoedce in
treatment decisions unless no minimally competent professional would haverjrended the
same] under thoseircumstances.”’Pyles v. Fahim 771 F.3d 403, 409 (7th Cir. 2014).
“Disagreement between a prisoner and his doctor, or even between two medicalqnalgssi
about the proper course of treatment generally is insufficient, by itsel§tablish an Eiglht
Amendment violation.d.

Mr. Keller's allegations that he was medicated with Haldol against his will implicate the
Fourteenth Amendment due process clausepri8oner has “a significant liberty interest in
avoiding the unwanted administration of godychotic drugs under the due process clause of the
Fourteenth AmendmentWashington v. Harped94 U.S210 (1990). The IDOC has a policy for
the involuntary administration of psychotropic medicatisee IDOC Health Care Service
Directive 4.10, “Involuntey Psychotropic Medication Administratidnquoted inPerry v. Sims

2019 WL 1168110 at =3 (S.D. Ind. March 12, 2019), but Mr. Keller has not challenged the

policy.



The unrebutted evidence is that Mr. Keller was provided an opportunity to attend the
meetings of the involuntary treatment review committee before the two instncesluntary
administration of which he complains (September 17 and October 17, 2017). He declined to attend
the September meetingut he attended the October meeting. Thmmittee members included
physicians, but Dr. Bertsch was not one of them. The committee knew of Mr. Kelbegisodis
of schizophrenia, his erratic behavior when not medicated, and his potential for gngaginons
that threatened or harmed other atgs or staff. The committee unanimously decided that
Mr. Keller should be involuntarily treated with psychotropic medications. Mr. Kelkeptavided
no evidence that this decision was erroneous.

Finally as to the federal constitutional claims, Mr. Kelhas provided no evidence that
either Dr. Bertsch or Ms. Porter were deliberately indifferent to hisusemedical needs. Insofar
as Ms. Porter is concerned, the evidence is that while she is a mental healgigmralfeshe does
not prescribe or admister medication.

Dr. Bertsch and Ms. Porter are entitled to summary judgment against Mr. &ellas
constitutional claims. These claims are dismissed with prejudice.

B. Policy and Practice Claim

Next, Mr. Keller alleged that Wexford’s policies apicctices, including a failure to train
its employees, violated his constitutional rights. However, he has not provided a polioydo pr
his claim, and presents no evidence to demonstrate a practice of custom thative \0blais
constitutional rights

To survive summary judgment on this claim, Meller musthaveproducecdevidence of
“the existence of an ‘official policy’ or other governmental custom that not enlges but is the

‘moving force’ behind the deprivation of constitutional rightegesdale v. City of Chj 690 F.3d



829, 83334 (7th Cir. 2012) (quotingity of Canton, Ohio v. Harris489 U.S. 378, 3889
(1989)). Evidence of a failure to make a policy can also support such a@l&san v. Indiana
Dep't of Corr, 849 F.3d 372, 381 (7th Cir. 2017). But without an actual policy to point to, a
plaintiff must produce evidence of multiple incidents of unconstitutional activity inr dade
maintain a claim again$¥exford Calhoun v. Ramsey08 F.3d 375, 380 (7th Cir. 2005).

Foremost, there is no evidence of an unconstitutional action. Even if there desoevio
support a constitutional claim against Dr. Bertsch or Ms. Porter, there is na@vigdesupport a
policy or practice claim. Wexford is therefore entitled to summary judgngaimst Mr. Keller on
this claim. This claim is dismissed with prejudice.

C. State Law Claims

Now that Mr. Keller’s federal claims have been dismissed, the Court ecisedvhether
it should exercise supplemental jurisdiction over his state law claims. The Qouetely has
discretion whether to exercise supplemental jurisdic@arlsbad Tech., Inc. v. HIF BIO, Inc
556 U.S. 635, 639 (20098ee28 U.S.C. § 1367(c) (“The district courts may decline to exercise
supplemental jurisdiction over a claim .. if . . . the district court has dismissed all claims over
which it has original jurisdiction . . . .”). When deciding whether to exercise suppigime
jurisdiction, “a federal court should consider and weigh in each case, andratstage of the
litigation, the values of judicial economy, convenience, fairness, and contitigy’of Chicago v.
Int’l Coll. of Surgeons522 U.S. 156, 173 (1997) (quotit@rnegieMellon Univ. v. Cohill 484
U.S. 343, 350 n.7 (1988)). “When all federal claims in &iaudiederal court are dismissed before
trial, the presumption is that the court will relinquish federal jurisdiction over @gppglemental

statelaw claims.”Al's Serv. Ctr. v. BP Prods. N. Am., In699 F.3d 720, 727 (7th Cir. 2010).
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In Mr. Keller's case, the relevant factors clearly weigh in favor of the Court @ogep
supplemental jurisdiction. Because there is no evidence to support any of theastasentes, it
would be a waste of judicial economy, convenience, and fairness, to the defenddahésstate
courts to have to address legal claims with no evidentiary support. Mr. Ketlea hdl and
complete opportunity in this action to preseatneevidence to defeat the motion for summary
judgment,but he was unable to do so. The defendants and the state courts should not have to
relitigate these claims. Accordingly, the Court will accept supplemental jurisdaiir the state
law claims.

In contrast to Mr. Keller'dack of evidence, the defendants have put forth evidence and
argument to demonsite that there is no factual basis for these claims and they are entitled to
judgment. MrKeller's state law claims essentially depended on whether the defendants had
wrongfully administered Haldol to him involuntarily. The discussion in Sectief #bove shows
that no constitutional violation has occurred. For the same reasbasthey were entitled to do
so —Mr. Keller’s state law claims fail. Additionally, Mr. Kellg@rovided no evidence of emotional
distress or negligence, and he did not respuitid his own evidence to the defendants’ evidence
that there was no assault or batte@gefn. 1, supra The Court has attempted to find relevant
argument, authority, or relevant record references in Mr. Keller’s filingsfitmlg none. These
claims wee asserted in Mr. Keller's complaint, dkts. 1 & 5, but evidence to support them was
never filed. Because there is a lack of evidence to support any of th&agtataims, the Court
does not need to address the defendants’ potential liability individually. Without ewitenc
support these claims, they cannot proceed against any potential defendant. Aggadmglary
judgment is granted to all defendants and against Mr. Keller on all of théastat&aims. These

claims are dismissed with prejudice.
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V. Conclusion

For the foregoing reasons, defendants Brian Bertsch, Yvonne Porter, and Wexford Medica

Services’ motion for summary judgment, dkt. [43]gnted. All claims are dismissed with

prejudice. Judgment consistent with this Order shall now be entered.

IT 1S SO ORDERED.
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