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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
JOHNNIE M, 1
Plaintiff,
V. No. 2:18¢ev-00066MJID-IJMS

NANCY A. BERRYHILL, Acting Commissioner
of theSocial Security Administration,

Defendant.

N N N N N N N N N N

ENTRY REVIEWING THE COMMI SSIONER’S DECISION
Plaintiff Johnnie Mapplied for disability insurance benefft®IB”) and/or supplemental
security income (“SSI”)from the Social Security Administration§SA’) on July 24, 2014

alleging an onset date of July 10, 201filing No. 92 at 21] His applicatiors wereinitially

denied on March 27, 2015;i[ing No. 94 at 2 Filing No. 94 at §, ard upon reconsideration on

July 31, 2015, filing No. 94 at 16 Filing No. 94 at 23. Administrative Lav Judge Robert Long

(the“ALJ”) held a hearing on Ma§, 2017. [Filing No. 92 at 4381.] The ALJ issed a decision

on July 5, 2017concluding that Johnnie Mvas not entitled to rece DIB or SSI [Filing No.

9-2 at 18] The Appeals Council denied review on November 15, 2Q&ifing No. 92 at 7] On

February 12, 2018, Johnnie Mmely filed this civil actionasking the Court to review the denial

of benefitsaccordingto 42 U.S.C. § 405(g¥ [Filing No. 1]

1 In an attempt t@rotect the privacy interests of claimants for Social Security benefitsistent
with the recommendation of the Court Administration and Case Management Committiee of
Administrative Office of the United States courts, the Southern Districticdria has opted to use
only the first name and last initial of ngovernmental parties in its Social Security judicial review
opinions.

2 Johnnie M. requested an extension with the SSA to file this adfiting[No. 92 at g, which
was granted, allowing him to file through February 12, 202@8nf No. 92 at 3.
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l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insurance ibenef to
individuals with disabilities.” Barnhart v. Walton535 U.S. 212, 214 (2002)*The statutory
definition of ‘disability’ has two parts.First, it requires a certain kind of inability, namely, an
inability to engage in any substantial gainful activi§econd, it requires an impairment, namely,

a physical or mental impairment, which provides reason for the inabilitg.statute adds that the
impairment must be one that has lasted or can be expected to last ... not less than 12 donths.”
at 217

When an applicant appeals an adverse benefits decision, this Court’s roléed ton
ensuring that the ALJ applied thercect legal standards and that substantial evidence exists for
the ALJ’s decisionBarnett v. Barnhart381 F.3d 664, 66&thCir. 2004)(citation omitted).For
the purpose of judicial review, qgbstantial evidence is such relevant evidence as a reasonable
mind might accept as adeate to support a conclusiond. (quotation omitted) Because the ALJ
“Iis in the best position to determine the credibility of witnessésaft v. Astrue 539 F.3d 668,

678 (7#h Cir. 2008) this Court must accord the AlsJtredibility detemination “consideable
deference,” overturning only if it is “patently wrondg. Prochaska v. Barnhard54 F.3d 731,
738 (th Cir. 2006)(quotations omitted).

The ALJ must apply the fivetep inquiry set forth in 20 C.F.R. § 404.1520(a)(4)))
evaluating the following, in sequence:

(1) whether the claimant is currently [un]jemployed; (2) whether the claimant has a

severe impairment; (3) whether the claimant’'s impairment meets or equals one of

the impairments listed by the [Commissioner]; (4) whether the claimant can

performhis past work;and (5) whether the claimant is capable of performing work
in the national economy.
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Clifford v. Apfe] 227 F.3d 863, 8667th Cir. 2000)(citations omitted) (alterations in origindl).
“If a claimant satisfies steps one, two, and thrie] {vill automatically be found disabledt a
claimant satisfies steps one @na, but not three, then [he] must satisfy step f@ince step four
is satisfied, the burden shifts to the SSA to establish that the claimant is cdpadtoming
work in the national economy.Knight v. Chater55 F.3d 309, 313 (7th Cir. 1995)

After Step Three, but before Step Four, the ALJ must determine a claimesitisial
functional capacity RFC’) by evaluating “all limitations that arise from medically determinable
impairments, even those that are not sevevélano v. Astrue556 F.3d 558, 56Fth Cir. 2009)

In doing so, the ALJ “may not dismiss a line of evidence contrary to the rulidg. The ALJ
uses the RFC at Step Four to determine whether the claimant can perform Ipasbwelevant
work and if not, at Step Five to determine whether the claimant can performwathke See20
C.F.R. 8 404.1520(iy)Vv). The burden of proof is on the claimant for Steps One through Four
only at Step Five does the burden shift to the Commissi@exClifford, 227 F.3d at 868

If the ALJ committed no legal error and substantial evidence exists to suppoititse A
decision, the Court must affirm the denial of benefitgsrnet; 381 F.3d at 668When an ALJ’s
decision is not supported by substantial evidence, a remand for further proseetypically the
appropriate remedyBriscoe ex rel. Taylor v. Barnhard25 F.3d 345, 355 (7th Cir. 2005An
award of benefits “is appropriate where all factual issues have been reaot/éte record can

yield but one supportable conclusiorid. (citation omitted).

3 The Code of Federal Regulations contains separate sections relating tad>&Shthat are
identical in all respects relevant to this case. For the sake of simplicity, ttmis demerally
contains citations to DIB sections only.
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Il
BACKGROUND

Johnnie Mwas 38years of agat the time happlied forDIB andbr SSI [Filing No. 95

at 2] He completed a high school educatiandwas previoushselfemployed doing lawn care

and snow removal.Fjling No. 9-6 at 19*

The ALJ followed the fivestep sequential evaluation set forth by the Social Security

Administration in20 C.F.R. § 404.1520(a)(&nd ultimatelyconcluded that Johnnie Masnot

disabled. [Filing No. 92 at 34] Specifically, he ALJ found as follows:

At Step One, Johnnie Madnot engaged in substantial gainful activigince July 10,
2014 the alleged onset datriling No. 9-2 at 23

At Step Two,he had the following severeampairments: I[schemic heart disease with
normal left venticular systolic functioning, herniated disd&tSlI, cervicalradiculopathy,
lumbosacral spondylosis without myelopathy, rheumatoiditisthsciatica, obesity, major
depressive disorder, panic disorder, and generalized anxiety disofgging No. 92 at
23 (internal citations omitted)

At Step Threehe didnot have an impairment or cémnation of impairments that met or
medically equalethe severity of one of the listed impairmen{siling No. 9-2 at 24

After Step Three but before Step Fouehadthe RFC “to lift and carry up to 10 pounds
occasionally, lesser weights more frequently, stand and/or walk about 2 hourshown 8
workday,and sit about 6 hours in arh®ur workday with normal breaks$de must never
climb ladderg] ropes or scaffolds, or crawl, but can occasionally climb ramps and stairs,
balance, stoop, kneel, and crouchhe claimant is capable of tolerating only occaalo
exposure to extremes of heat or cold, humidity, vibrafmr,pulmonary irritants such as
fumes, odors, dusts, gases, and poor ventilattsom a mental perspective, the claimant
can understand, remember, and carry out simple instructions, andrespond
appropriately to brief supervision and interactions with coworkers. He is ablal twitle
changes in a routine work settinghe claimant must be allowed the occasionalja§ea
cane for ambulation.From a dexterity standpoint, he can frequently but not constantly
reach in all directions bilaterally, and frequently but not constantly handkctsbj

4 The relevant evidence of record is amply set forth in the parties’ briefs andatdesinepeated
here. Specific facts relevant to the Court’s disposition of this case ares#iddoelow.

5> Substantial gainful activity is defined as work activity that is both substangalifvolves
significant physical or mental activities) and gainfué.( work that is usually done for pay or
profit, whether or not a profit is realized}0 C.F.R. 8§ 404.1572(a)
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bilaterally. The claimant is to perform no overhead reaching, and must avoid all work
around hazards such as unprotected heights and movingnmachHe is also not to
perform the operation of any motor vehicle as an aspect of wookn a social standpoint,

the claimant must avoid all interaction with the public, and is limited to only occasional
interaction with coworkers ansupervisors.” [filing No. 92 at 27 (internal citations
omitted).]

e At Step Four, relying on the testimony of the vocational exp®E{) and considering
Johnnie Ms RFC, he was incapable of performing hipag relevant work as a
groundskeeper.Fjling No. 9-2 at 39

e At Step Fiverelying on VE testimonyndconsideringlohnnie M.’s age, education, and
RFC, there were jobs thakisted in significant numbers in the naibeconomy that he
could have performed through the dat¢he decision [Filing No. 92 at 33]

.
DiscussIoN

Johnnie M.makes fourassertions that the ALJ erred in (1) evaluating his subjective
symptoms, (2) weighing the opinion evidence, (3) evaluating his physical RFC, asddd3iag
his mental RFC without utilizing the special technigldae Court will consider the arguments as
necessary to resolve the appeal, beginning with the last assignment of error.

A. Mental Impairments

The ALJ failed to document use of the special technique described in the cegulesed
to evaluate a claimant’s mental impairmentdnder thespecial technique, we must first evaluate
your pertinent symptoms, signs, and laboratory findings to determine whethehayeua
medically determinable mental impairment(s)0 C.F.R. §04.1520a(b)(1) “We must then rate
the degree of functional limitation resulting from the impairment(s) .” 20 C.F.R. §
404.1520a(b)(2) “When we rate your degree of limitationtirese areas (understand, remember,
or apply information; interact with others; concentrate, persist, or mainta@ aad adapt or

manage oneself), we will use the following figeint scale: None, mild, moderate, marked, and


https://ecf.insd.uscourts.gov/doc1/07316708693?page=27
https://ecf.insd.uscourts.gov/doc1/07316708693?page=32
https://ecf.insd.uscourts.gov/doc1/07316708693?page=33
https://www.westlaw.com/Document/NC154F4A012F411E793BFBBE60984580C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC154F4A012F411E793BFBBE60984580C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC154F4A012F411E793BFBBE60984580C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

extreme.” 20 C.F.R. § 404.1520a(c)(4The regulations make clear that the ALJ must document
use of the technique:

At the administrative law judge hearing and Appeals Council levels, the written

decision must incorporate the pertinent findings and conclusions based on the

technique. The decision must show the significant history, including examination

and laboratory findings, and the functional limitations that were considered in

reaching a conclusion about the séyasf the mental impairment(s)lhe decision

must include a specific finding as to the degree of limitation in each of the

functional areas described in paragraph (c) of this section.

20 C.F.R. § 404.1520=)(4). The ALJ's failure to document use of the special technique was
error.

The Court does not find harmless error appropriate in this case. “Under some
circumstances, the failure to explicitly use the special technique mayibé&armless erraf.
Craft, 539 F.3d at 67.5For example, ifPepper v. Colvin712 F.3d 351, 366 (7th Cir. 2018he
Seventh Circuit excused failure to utilize the technique based on an adequateatiscligthe
required finding at Stepf'wo, as well as in evaluation tfe claimant's RFC:

[The ALJ]did not, however, integrate the requisite point scales into his decision or

explicitly refer to the functional areadlonetheless, we believe the ALJ provided

enough information to support theot severe” finding.The ALJ cited the absence

of psychiatric or mental medical treatment prioitiie date last insured, Pepper’

good response to medication, and the aggravation of her condition by her

responsibilities at homeThe record medicavidence supports these assertions.
However, as irCraft, the Court “cannot conclude that it svharmless here because the ALJ
failure to consider the functional impairments during the special technique analgsi
compounded by a failure of analysisrihg the mental RFC determination, as we will discuss
further? Craft, 539 F.3d at 67.5The ALJ’s analysis of JohreM.’s mental impairments included
significant omissions.

The ALJ completely ignored any evidence of cognitive problems. The Seventh Gagui

“repeatedly held that although an ALJ does not need to discuss every piece ofeewidiec
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record, the ALJ may not analyomly the evidence supporting [hig]timate conclusion while
ignoring the evidence that undermines ikloore v. Colvin 743 F.3d 1118, 1123 (7th Cir. 2014)
(citing Terry v. Astrue580 F.3d 471, 477 (7thiiC2009) Myles v. Astrug582 F.3d 672, 678 (7th

Cir. 2009) Arnett v. Astrue676 F.3d 586, 592 (7th Ci2012). “The ALJ must confront the
evidence that does not support [hgnclusion and explain why that evidence was rejected.
Moore, 743 F.3d at 112&iting Indoranto v. Barnhart374 F.3d 470, 474 (7th Ciz004). For
example, the All summarized a mental health assessment with a treating clinical psychologist,

Julia Kocal, Psy.D., including that “[i]apite of being especially emotional at this mental health

assessment, the claimant’s speech was completely norrRélig[No. 92 at 31] However, Dr.
Kocal went on to observe undether significant findings, that Johnnie M. “also has periods of
pressured speech, flight of ideas, [and] racing thoughts. He became camtighstith more rapid

speech as the interview continued Filjhg No. 98 at 69] Under diagnostic impressions, Dr.

Kocal concluded that “[tlhe patient, per his disability interview, is impaire¢d bognitively as
well as impaired for [activities of daily living].’ld.

The ALJ did not even mention a consultative examinasapportive of cognitive
impairments On July 22, 2015, Alan H. Wax, Ph.D., performed a consultative psychological

evaluation at the request of the SSAIlifig No. 910 at 2] “The examiner noted what appeared

to be poor cognitive functioning.”F[ling No. 910 at 3(Johnnie M. was unable to answer easy

guestions, despite being cooperative, and was unable to even remember he haeldpaesent
repeated three items five minutes earlier.).] Dr. Wax concluded with a medicz¢ statement
that he “suspects there maylbe cognitive functioning. The claimant has difficulty doing basic

seltcare and he performs few higHewel activities. If granted benefits, the claimant may need
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assistance to manage funds at this timé&ififg No. 910 at 4] Dr. Wax’s diagnosis was “Major

Depressive Disorder, Recurrent, Severé:llifig No. 9-10 at §

Johnnie M. testified that his cognitive issues were the result of his depressioraand br
damage caused by a lack of adequate oxygen supply resulting fraostrisctivesleep apnea.

[Filing No. 92 at 6661.] However, the ALJ’s decision provided no discussion of the apparent

cognitive problems demonstrated on multiple exams by different providers, imgclaoh
independengéxaminer.Furthermore, the ALJ’s discussion of Johnnie Mléep apnea was limited

to acknowledgment that there is evidence supporting he has the medicallyimizbde

impairment and that its ninety percent correctable with a CPAP macliiieg No. 9-2 at 29]

There was no analysis tife potential functional effectf the impairmentnor an explanation of

how the ALJ concluded the medically determinable impairment was not a sevenerierai
The ALJ also did not mention that Johnniewés hospitalizednpatient in arAcute Care

Unit from December 8, 2016 through December 13, 20E8ind No. 919 at 220.] The ALJ

discussed the event that led to the admissiorgttha point demonstrates he was even aware there
was an admission:

He eventually began outpatient counseling, and according to therapy records from
Four CountyCounseling from December 2016, the claimant reported that he
wanted attention from his wife, $@ told her that he took five or six pills and that

he may not wake up. On return to the office after this suicide threat, the claimant
presented as depressed, with positive signs of loss of concentration, increased
appetite, decreased pleasure, guittaase he lost his house, and feelvagthless.

[Filing No. 92 at 31] The need for an impatient admission because of depression is a salient fact

that was not confronted by tAd.J. The ALJ’'s summary of the medical evidence is particularly
misleading because the ALJ highlightestatement before the event in December 2016 that “the
claimant admitted that he was in fact not suicidal whatsoever, and had never lpsatizexsbr

any type of mental health problem, let alone a suicide attentgtind No. 92 at 31] While that



https://ecf.insd.uscourts.gov/doc1/07316708701?page=4
https://ecf.insd.uscourts.gov/doc1/07316708701?page=5
https://ecf.insd.uscourts.gov/doc1/07316708693?page=60
https://ecf.insd.uscourts.gov/doc1/07316708693?page=29
https://ecf.insd.uscourts.gov/doc1/07316708710?page=2
https://ecf.insd.uscourts.gov/doc1/07316708693?page=31
https://ecf.insd.uscourts.gov/doc1/07316708693?page=31

may have been accurate at one point in the record, the ALJ should not have neglectgmto me
that the complete record contradicted that summary.

Furthermore, the Court does not find the ALJ’'s endorsement of the state agencynbnsult
psychologists’ opinions to excuse the ALJ’s esiarevaluating the mental health evidencédne T
Commissioner argues that the “ALJ’s analysis and endorsement of the gaaty aoctors’
opinion make clear that he determined that Plaintiff's activities of daily living werdymild
impaired, while his social functioning and ability to maintain concentration spemse, and pace

were moderately limited.” Hiling No. 19 at 294 The ALJ gave “moderate weight” to the state

agency physical opinions and went explain that “[s]infarly, State psychologists reduced the
claimant to simple, unskilled work with social restrictions, also consistent with siduaé

functional capacity and given similar weight.Fil[ng No. 9-2 at 32] However, the latest state

agency review was completed on July 31, 2088infg No. 93 at 59] That assessment was made

without the benefit of the updated record, including the notable impatient admission foridapress
“An ALJ should not rely on an outdated assessment if later evidence containing négasig
medical diagnoses reasonably could have changed the reviewing physician’s bpifiosno v.
Berryhill, 882 F.3d 722, 728 (7th Cir. 2018&s amended on reh{@pr. 13, 2018).

Moreover, the ALJ’s discussion of the medical evidence following the last giateya
review underscores the need for expert assistance interpreting medical‘dighs .are required
to rely on expert opinions instead of determining the significancartitplar medical findings
themselves.”Moon v. Colvin 763 F.3d 718, 722 (7th Cir. 2014In the opinion of the Court, the
ALJ wastoo eager to attach significance to statements made by Johnnie M. that downayed t
act that the ALJ labelled as merely a suicide threat, without any apprecttitty he may have

been reluctant to be completely forthcoming about his motivations. Likewiaa,esample, the


https://ecf.insd.uscourts.gov/doc1/07316979212?page=22
https://ecf.insd.uscourts.gov/doc1/07316708693?page=32
https://ecf.insd.uscourts.gov/doc1/07316708694?page=59
https://www.westlaw.com/Document/I752d2f70137f11e89eae9724b55643c5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_728
https://www.westlaw.com/Document/I752d2f70137f11e89eae9724b55643c5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_728
https://www.westlaw.com/Document/I3c9bc881240b11e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_722

ALJ noted that “[n]ear the end of 2016, counseling recoedsrd the claimant’s reports that he

had been getting into arguments with his wife just because he was mrdoht) [No. 92 at 31]

The record demonstrates that Johnnie M. emamseled about the relationship between anger and

depression. Hiling No. 919 at 11] The ALJ gave no obvious consideration to the possibility

that Johnnie M.’s anger could have been a manifestation of his mental impairmAenfs.J
should avoid playing doctor by reaching lay conclusions about the consistency mhantk
actions with their mental diagnosis and its functional effeSee, e.gRohan v. Chater98 F.3d
966, 970 (7th Cir. 199q)The Seventh Circuit remanded because #ig) concluded that efforts
to operate a small business were inconsistent with a diagnosis and limitations alepagssive
disorder)

Accordingly, the Court finds that further consideration of Johnnie M.’s memtetiumning
is necessary. Oremand, the AL&hould utilize the special technique to evaluate Johnnie M.’s
mental impairments and provide a sufficient explanation of the relevantahesidence and
considerations necessary to allmeaningful review ohis material conclusionsThe evaluation
should consider the evidence both favorable and unfavorable.

B. Subjective Symptom Evaluation

The Court having found remand necessary based on the analysis of the issue above,
declines to fully analyze éhremaining argument raised by Johnnie M. While the parties argue
about whether radiofrequency ablation procedures that Johnnie M. received for mamtagem

his back pain are properly considered as conservative treatfmgnty No. 19 at 19Filing No.

20 at 1, the Court neediot decide that issue to conclude that further evaluation of Johnnie M.’s
back pain is also necessary on remand. “The ALJ’s opinion is important not in its own tight bu

because it tells us whether the ALJ has considered all the evidencestdutesrequires him to
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https://ecf.insd.uscourts.gov/doc1/07317025542?page=7

do.” Stephens v. Heckler66 F.2d 284, 287 (7th Cir. 1985Fhe ALJ’s written decision does not
indicate in any way that these procedures were performed. The ALJ'sasymoted that
“[clonservative treatment continued with little mention of altered treatment options essiggr

intervention.” Filing No. 92 at 30] The ALJ then noted that Johnnie M. was “treatediah

medications only.” Filing No. 92 at 30] Johnnie M. presents evidence of numerous injections

and procedures that conflict with the ALJ’s characterization of the traattinat Johnnie M.

received. [Filing No. 17 at 57.] Further consideration of the evidence both favorable and

unfavorable is necessary to ensure a fair assessment of Johnnie M.’s \&ilggoptoms,
including his back pain. The ALJ should reconsider the opinion evidence and Johnnie’'s M.’s RFC
based on his physical and mental impairments in the context of a more thoroygisarfahe
evidence of record. As such, Johnnie M.’s remaining arguraeat&ndered moot.

V.
CONCLUSION

For the reasons detailed herein, the CREEYERSESthe ALJ’s cecision denying Johnnie
M.’s benefits andcREMANDS this matter for further proceedings pursuant to 42 U.S.C.§ 405(Qg)

(sentence 4) as detailed abo¥@nal Jidgment will issue accordingly.

T N,

Dated: 11 FEB 201
ated 019 Marl!]. Dinsﬁre

United States{¥Magistrate Judge
Southern District of Indiana

SO ORDERED.
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