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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

JUAN SOLIS, )
Petitioner, ))

V. ; No.2:18-cv-00113-JMS-MJD
J.R. BELL Warden, : )
Respondent. : )

ORDER DENYING WRIT OF HABEAS CORPUS PURSUANT TO 28 U.S.C. § 2241
AND DIRECTING ENTRY OF FINAL JUDGMENT

Juan Solis, a federal inmate in the Federaté&xional Institution alerre Haute, Indiana,
seeks a writ of habeas corpus pursuant to 280J.82241. Specifically, Solis argues that the
Bureau of Prisons (BOP) was arbitrary and capusiin denying him earlgelease and the denial
violated his due process rightSee dkt. 1. For the reasons discussethis Order, his petition for
writ of habeas corpus denied.

l. L egal Background

18 U.S.C. § 3621 governs the imprisonmergafons convicted of federal crimaspez
v. Davis, 531 U.S. 230, 233 (2001). In 1990, Congressnale@ the statute to provide that “[t]he
Bureau shall ... make available appropriatdstance abuse treatment for each prisoner the
Bureau determines has a treatable conditiosubGtance addiction or abuse.” Pub. L. 101-647,
8§ 2903, 104 Stat. 4913. Four yeartedlaCongress again amende8&21 as part of the Violent
Crime Control and Law Enforcement Act (“VCER"), this time to provide incentives for
prisoner participation in BP drug treatment programd.opez, 531 U.S. at 233. Specifically,
“[t]he period a prisoner convicted of a nonvidi@ffense remains in custody after successfully

completing a treatment program may be reducetiédBureau of Prisons, but such reduction may
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not be more than one year from the term phisoner must otherwise serve.” Pub. L. 103-322,
§ 32001, 108 Stat. 1897 (codifiat18 U.S.C. § 3621(e)(2)(B)) (emphasis addactord Lopez,

531 U.S. at 233. The BOP issued regulations ignwg substance abuse treatment programs and
inmate eligibility for early release consigtion under § 3621. The final version of the
regulation—codified at 28 C.F.R. § 550.58—categilycdenied early relase to inmates whose
current offense was a “crime of violenca$ defined at 18 U.S.C. § 924(c)(3Jee 28 C.F.R.

§ 550.58. After a series of appellate court decsitimee BOP issued three new proposed rules and,
in 2009, reissued the regulations at 28 C.B.B50.55 to exclude offenses “involving carrying,
possession or use of a firearm and offensespifestent a serious risk of physical force against
person or property, as describe® 550.55(b)(5)() and (iii).” Drug Abuse Treatment Program:
Subpart Revision and Clarification and Eligibility of D.C. Code Felony Offenders for Early
Release Determination, 74 Fed. Reg. 1892, 1895 (Jan. 14, 2q66ylified at 28 C.F.R. § 550.50
(2009)).

28 C.F.R. 8§ 550.55 was revised in 2015. Fsahsection (b)(4) was amended to limit
review of an inmate’s prior feny or misdemeanor convictions ttvose that occurred “within the
ten years prior to the date of sentencing[fbe inmate’s] current commitment ....See Drug
Abuse Treatment Program, 80 Fed. Reg. 43367, 43368 (July 22, 2015) (codified at 28 C.F.R.
§ 550.55 (2016)). Second, subsection (b)(6) was deteno clarify that, in addition to an
“attempt” or “conspiracy” to commit an underlyinffense listed in (b)(4) dib)(5), “solicitation”
to commit one of those qualifying offees would also be considerdd. The revised version of
28 C.F.R. § 550.55(b) became effective May 26, 208, e.g., United States v. Medina, 2017

WL 5505795, at *1 (D. Mont. Nov. 16, 2017) (oigj newest version of the regulation).



The determination of an inmate’s 18 U.S&.3621(e) early releaseligibility is the
responsibility of the BOP’s Begnation and Sentence CompuatiCenter Legal Department
(“DSCC Legal Department”)See dkt. 12-1. Two separate vesas of BOP Program Statements
relate to the procedures by which the DSCC L&gadartment receives, quesses, and evaluates
inmates’ requests for an 18 U.S.C. § 3621(e) eaalgase eligibility determination: Program
Statement 5331.02 and Program Statement 5162806gram Statement 5331.02 outlines the
procedures the BOP must follow in implerting the early release program under 18 U.S.C.
§ 3621(e)(2). First, the Drug Abuse Prograoofdinator (‘“DAPC”) must determine whether an
inmate is eligible for participation in thesiitution’s drug treatment pgram. If so, the DAPC
will then request an offense review from the@SLegal Department, and a final determination
will be relayed to the DAPC by the DSCC Legal Department.

In evaluating whether an inmate is eligibde 18 U.S.C. § 3621(e) early release, the DSCC
Legal Department engages intwo-step analysis. The firgtep of the analysis involves
determining whether any of an inmate’s curreffgérmses of conviction preatle early release; the
second step involves evaluadiwhether any prior offenseseclude early release.

For the first step, the DSCC Legal Departmeatides whether any one of an inmate’s
current offenses of conviction satisfies the craentlined both in the most recent version of the
regulation and Program Statemengpecifically, if a current offense satisfies the criteria in 28
C.F.R. 8 550.55(b)(5) and/or 28 C.F.R. § 550.55(ba(8) is listed in one ahe sections of PS
5162.05, then that current offerg®cludes early release.

For the second step in the analysis, the DSC§alLlBepartment reviews all of an inmate’s
prior adult felony and misdemeanor convictioi&t occurred withinten years before the

sentencing date of the inmate’s current fedefidnse of conviction to determine whether any



prior conviction constitutes one tife enumerated offenses listed in 28 C.F.R. § 550.55(b)(4), or
whether a conviction constitutes “an attempt, pmasy, or solicitation to commit” any offense
listed in 28 C.F.R. § 550.55(b)(4). It is unnecessanyroceed to the second step of the analysis
if an inmate is precluded from early release in the first step.
. Factual Background

On May 5, 2016, the United States District Gadiar the Northern District of lllinois
sentenced Solis to a 124-monthnteof imprisonment for hisanviction for Possession with the
Intent to Distribute Methamphetamine, irkdtion of 21 U.S.C. § 841(a)(1). Dkt. 12-2.

In August 2016, Solis requested an 18 UG.S§ 3621(e) early release eligibility
determination. The BOP subsequently found himigit#e pursuant to # controlling regulation
and relevant Program Statements. Dkt. 12-8-@t Specifically, Wesley Zurovec, a Paralegal
Specialist within the DSCC Legal Department, deteeah that Solis was ineligible for 18 U.S.C.
§ 3621(e) release because his current offense ¢mmviocluded the use or possession of a firearm
and presented a serious potential dghysical force against a persdsee dkt. 12-5. In support,
Zurovec noted that the Uniteda®s Probation Officeiecommended, as part of the Presentence
Investigation Report (“PSR”), that the sentenaiogrt adopt a two-level enhancement since Solis
used or possessed a dangerous weapon in connection with his offense. Dkt. 12-1 at f 17 (citing
dkt. 13 at 7-8). Paragraph 21 of the PSR stats[iln the instant casg[a weapon, a .38 caliber
pistol[,] was possessed, which tthefendant has acknowledged.” Dkt. 13 at 7. Even though the
sentencing court did not selecspecific box in its Statement of Reasons (“SOR”), it is apparent
from the SOR that the firearm enhancement veapted, because the total offense level of 31 is

consistent with the total offense lewallculated in the PSR. Dkt. 13 at 2.



Solis sought a re-review of his 18 U.S.C. § 3@21religibility, and the re-review affirmed
the September 14, 2016 ineligibility deterntioa. Dkt. 12-1 Y 19-21. The BOP’s final
administrative decision affirmed Sdlis8 U.S.C. § 3621(e) ineligibility.ld. T 21;see also dkt.
12-5.

Assistant General Counsel Alldohn Baptiste also concudraiith Zurovec’s conclusions
on the basis that the sentencing court’s adoptif the firearm enhancement confirmed Solis’
“carrying, possession or use of a firearm” wasanrection with his drug offense. Accordingly,
on September 14, 2016, he approved2ReA0942 form. Dkt. 12-1 § 18.

In July 2017, Solis requestdat the DSCC Legal Departmemtconsider its September
14, 2016, decision and, in furthace of that request, providdde BOP with a copy of his
sentencing transcriptld.  19. However, rather than supjag his view, the transcript further
supported the BOP’s prior determination, as thgeseing court’s intentin in adopting the two-
level firearm enhancement was clgaarticulated on the recordSee dkt. 13 at 10-29. For
example, the sentencing court unequivocallyrated defense counsel’s objection to the two-
level enhancement, stating instead: “I think techlly the enhancement applies . . .. So | guess
what | am saying is, | am overruling your objectionguidelines purposes but not for sentencing
purposes, which may ultimately mean that ill wio something called — like a departure or
variance.” Id. at 20. The court also confirmed on tkeeard that the totalffense level of 31 was
correct, thereby matching th81” contained in the PSRd. at 21.

Solis subsequently and properly appealesiinheligibility through the BOP’s available

administrative remedies. Dkt. 12-1 q 21.



[Il.  Discussion

Solis challenges the BOP’s refusal to grhimh early release, arguing that the BOP’s
decision was arbitrary and capric#obecause it changed its theomesl basis for denial over the
course of his appealSee dkt. 14. Specifically, on Form BP-A0942, the BOP checked off that
Solis’ current offense conviction was preclusive uraeh subsections (ignd (iii) of 28 C.F.R.

§ 550.55(b)(5). Dkt. 12-5. However, in the resgto his Central Office Administrative Remedy
Appeal, the Appeals Administrator stated tBatis’ conviction was mcluded under subsections
(i) and (iii) of 28C.F.R. § 550.55(b)(5).

Under 18 U.S.C. 8§ 3621(e)(2)(B), Congress dekayto the BOP broad discretion to grant
or deny the one-year reduction to eligible prissrupon successful completion of the Residential
Drug Abuse Program (RDAP)Lopez, 531 U.S. at 241 (“When an eligible prisoner successfully
completes drug treatment, the Bureau thusthasauthority, but not the duty, both to alter the
prisoner’s conditions of confinement and to redhisgerm of imprisonment.”). Congress further
specified that the BOP’s discretionary determoreg made pursuant to 8§ 3621 are not subject to
judicial review under the Admistrative Procedures Act (APA). 18 U.S.C. § 3625.

Rather, “[s]ection 2241 allows a prisoner allcavgrisoner to seek e=se if his continued
custody violates the Constitution or federal lawisdpez v. Rios, 553 F. App’x 610, 611 (7th Cir.
2014) (internal citations omitted). However, irntegmhave no constitutionally protected liberty
interest in being released before the expiration of the full term of an otherwise valid term of

imprisonment. See Greenholtz v. Inmates of Nebr. Penal & Corr. Complex, 442 U.S. 1, 7 (1979)

! Solis focuses on the Appeals Administrator’s changationale from subseon (i) to (i). He
ignores that early release walso precluded under subsectioii) fpecause his current offense
conviction “by its nature and condyu@resents a serious potential risk of physical force against
the person or property of anotheiSte dkt. 12-5. That rationale did not change. Moreover, the
Appeals Administrator's change to subsectiorafipears to be a mere typographical error.



(“There is no constitutional anherent right of a @anvicted person to beonditionally released
before the expiration of a validr#gence.”). In the prison contex,liberty interest is created in
only one of two ways: either tHaue Process Clause confersSarfdin v. Conner, 515 U.S. 472,
479 n.4 (1995)), or an integeis createdy statutei@. at 477—-78, 483—-84). However, where a
statute establishes only a discretionary grant of a privilege, no liberty interest is cBeatied at
419 (“The hallmark of a statute tHas not created a liberty interestliscretion. Where the statute
grants the prison administratiorsdietion, the government has canéel no right on the inmate.”).
Because 18 U.S.C. § 3621(e) aensf discretionary abority to the BOP, it does not create any
protected liberty interest for an inmatdno successfully completes the RDABee Lopez, 531
U.S. at 241. Where there is pootected liberty interest, theoannot be a violation of the due
process clauseSee Hessv. Bd. of Trs. of S I1l. Univ., 839 F.3d 668, 673 (7th Cir. 2016).

Solis has only alleged that the BOP’s decisiarlated his due prass rights. Because
there are no due process rights attached t®@®¥R’s decision to deny Solis early release, Solis
has failed to show his continued incarceratianates the Constitution or any federal law.

IV. Conclusion

Accordingly, Solis’ § 2241 petition idenied. Judgment consistenmtith this Order shall

now issue.

IT ISSO ORDERED.

Date: 2/11/2019 QWMM oo %IZLM

/Hon. Jane Mjag§m>s—Stinson, Chief Judge
"United States District Court
Southern District of Indiana
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