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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

RICKY JESTER,
Plaintiff,

)

)

)

)

V. ) No. 2:18€v-00131JPHMJID

)

DR. CARL KUENZLI MD., RMD, )

DR. MICHAEL MITCHEFF MD., RMD, )

DR. PEARCY DDS., RDD, )

DR. SAMUAL BYRD MD., )

DR. JIMERSON DDS,, )

NURSE KIM HOBSON RN., HSA, )
)
)
)
)
)
)
)

Defendants.

INDIANA DEPARTMENT OF CORRECTION,
Interested Party.

ENTRY GRANTING IN PART AND DENYING IN PART
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

For the reasons explained in this Entry, the defestiantion for summary judgment, dkt.

[119], is granted in part and denied in part.
I. Background

Plaintiff Ricky Jesterat all relevant times prisoner confinecat the Wabash Valje
Correctional Facility (Wabash Valleyhrought this 42 U.S.C. § 1983 civil rights actalleging
that defendants were deliberately indifferent to serious medical needsy&aastric reflux and
histeeth. There arsix remainingdefendard: Samuel Byrd M.D., Carl Kuenzli, M.D., Kimberly
Hobson, Ruthie Jimerson, D.D.S., Jeffrey Pearcy, D.D.S.Dandichael Mitcheff,Dkt. 2; dkt.
7. Mr. Jester has fivelaims:

1. Dr. Pearcy and Dr. Jimerson failed to timely extract Mr. Jester's rotten teeth
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and order dentures in a timely manner.

2. Dr. Jimerson delayed Mr. Jester's access to dentures for four years and as a
result Mr. Jester only had eight teeth that continue to decay and cause
extreme pain.

3. Regionalmedicaldirectors Dr. Mitcheff and Dr. KuenztieniedMr. Jester
proper medical treatment for his "reflux and regurgitation.” As a rédult,

Jester has experienced pain, sufferangl the deterioration and loss cétte

4. Dr. Byrd refused to follow a specialist's orders for a soft, bland diet and
Prilosec 40 mg.

5. Health services administrator Nurse Kim Hobson was "directly involved

with" the regional medical directors, Dr. Byahd Dr. Jimerson in denying
Mr. Jesteiproper treatment for his serious medical needs.
Dkt. 7 at 2 (screening Entry).

Mr. Jester seekimjunctive relief in the form of a mechanical soft bland dretlosec 40
mg, and dentures, amdmpensatorand punitive damages. Dkt. 2.

Thedefendantseek summary judgment. DkLL19]. Mr. Jesteresponded, dkt149, the
defendantsreplied, dkt. 156], and Mr. Jester surreplied, dkt. [162]. The motion is ripe for
resolution.

For purposes of this Entry, the claims are divided inio categoies: claimsagainst Dr.
Jimerson and Dr. Pearcglating todental needsandclaimsagainst Dr. Mitcheff, Dr. Kuenzli,
Dr. Byrd, and Nurse Hobsamelating toacid reflux and special diet

[I. Summary Judgment Standard

Summary judgment sii be granted "if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter ofddwRR.FCiv. P.
56(a). "Material facts are those that might affect the outcome of the suit underablepl

substantive law.Dawsonv. Brown, 803 F.3d 829, 833 (7th Cir. 2015) (internal quotation omitted).

"A genuine dispute as to any material fact exists 'if the evidence is such thabraabbagury
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could return a verdict for the nonmoving partfpdugherty v. Page, 906 F.3d 606, 6620 (7th
Cir. 2018) (quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). The Court views
the facts in the light most favorable to the fmoaving party and all reasonable inferences are
drawn in the nomimovant’'s avor. Barbera v. Pearson Educ., Inc., 906 F.3d 621, 628 (7th Cir.
2018).It cannot weigh evidence or make credibility determinations on summary judgmentedecaus
those tasks are left to the fdrtder. Johnson v. Advocate Health and Hosps. Corp., 892 F.3d887,
893 (7th Cir. 2018).
[ll. Discussion

A. Preliminary Ruling on Certain Evidence

Mr. Jesterargues that Dr. Jimerson was not a qualified dentist and should not have been
allowed b practice dentistry at Wabash Valley. Dkt. 142#, 25-30 Hehas pesented evidence
of Dr. Jimerson's placement on probatior2008 by the Michigan Board of Dentistry, dkt. 147-4
at 611, as well as of Dr. Jimerson's license being placed on indefinite probation Inglitneal
Board of Dentistry in 201&nd being subject to reinstatemeind, at 5656. He has also filed
affidavits from ten other inmates complaining about allegedly substandard and painful dental
treatmenfperformedby Dr. Jimerson between 2010 and 20tbat 7186. Similarly, Mr. Jester
has submitted documentslating to an arrest &r. Byrd andtheloss ofhis privilege to prescribe
controlled substances. Dkt. X87at 2426. Dr. Jimerson and Dr. Byrd object to all this evidence
as immateriahnd as barred by Federal Rule of Evidence 404(b) (Crimes, Wrongs, or Other Acts).

"Rule 404(b) excludes relevant evidence of other crimes, wrongs, or acts if the purpose is
to show a person's propensity to behava aertain way . . " United Satesv. Gomez, 763 F.3d
845 855 (7th Cir. 2014)The evidenceidentified by Mr. Jester relating to Dr. Jimerson's

professionalicensureand disciplinaryssues and Dr. Byrd's arrest is not permissible to prove that



Dr. Jimerson and Dr. Byrd were deliberately indifferent to Mr. Jester's medexid f@ther acts”
evidence is not admissible under Rule 404(b) unless it is used to establish "amisdtex other
than the defendant's propensity to commit like condarat!’ “the probative value of the evidence
must not be outweighed by the danger of unfair prejudi@leal’ v. Verfuth, 275 F.3d 606, 6121
(7th Cir. 2011)see also Dodd v. Syed, 2020 WL 5517349 (W.D. Wis. Sept. 14, 2020) (if inmate's
proposed evidence of other inmates' complaints and lawsuits filed against defamdacians
offeredto prove physiciarhas a propensity to mistreat prisoners, thgbrecisely the type of
evidence Rule 404 prohibits). Here, Mr. Jester has not explainetheSother acts" evidence is
relevant toa determination ofwhetherdefendants knew aboMr. Jester'scondition and the
substantial risk of harm it posed but disregarded that Mk Jester's desire to prove deliberate
indifference on the part of the medical providers based on past alleged "bad batsgd by Rule
404(b).

In addition, the Court disagrees with Mr. Jester's contention that the evidence shows a habit
or routine practice under Rule 40ahis is becauses discussed in this Entiyly. Jester has fied
to designate evidence demonstrating that it was “semoimatic” for either defendant to act with
deliberate indifferenceSee Nelson v. City of Chicago, 810 F.3d 1061, 1073 (7th Cir. 2016)
("[B]efore a court may admit evidence of habit, the offering party must establisteginee of
specificity and frequency of uniform response that ensures more than a mere 'tendsstay’ &
given manner, but rather, conduct that is 'saatomatic’ in nature.") (internal quotation omitted).

This evidence wilbe disregarded for purposes of the motion for summary judgtment.
addition, to the extent Mr. Jester argues that Coyizb@ (Corizon)and Wexfordof Indiana,

LLC (Wexford)were deliberately indifferent for hiring providers who have a histogoaiplaints



andcriminal chargessuch claims were not alleged in the complaintthande entities are fonger
parties in this actiorDkt. 7. Therefore, there is no claim at issue against Corizon or Wexford.

B. Claims Relating toDental Needs

Mr. Jesteralleges that Dr. Pearcy, DDS, and Dr. Jimerson, DDS, failed to extract Mr.
Jester's rotten teeth and order dentures in a timely manner. More specificallimBrson
allegedly delayed Mr. Jester's access to dentures for four years and disMrreester only had
eight teeth that continugd decay and cause extreme pain.

1. Undisputed Facts

The following statement of facts was evaluated pursuant to the standardshsabéwe.
That is, this statement of facts is not necessarily objectivelyitiegs the summary judgment
standard requires, the undisputed facts and the disputed evidence are presdmetigi t
reasonably most favorable to Miesteras the normoving party with respect to the motion for
summary judgmentee Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000).

Dr. Jimerson is a dentist licensed to praciicéhe state of Indiandkt. 1211, 2. She
was Mr. Jester's primary dentist from June 2012 through April 9, 2018§.7.

Dr. Pearcy is a dentiitensed to practice dentistry in the state of Indiand. 1214, | 2.
From April 5, 2010, through March 31, 2017, he was employed as the Regional Dental Director
for Corizon.ld., 1 3 Since April 1, 2017, Dr. Pearcy has been employed as a dentiBieatal
Services Director bWexford His roles at Corizon and Wexford are the sahae. Dr. Pearcy's
duties as the Dental Services Director are mostly administrédivd. 4. As the Dental Services
Director, Dr. Pearcy ensures that dental serviceprangded to Indiana offenders in accordance
with Indiana Department of CorrectioidOC) policy, hestaffsthe facilities with licensed dentists

and dental assistantand he managse the dental prosthetic prior approval (PPA) procéds.



Otherwise, the site dentssietermine the course of treatment for each patienDr. Pearcy never
personally examined or treated Mr. Jester, but he has been consulted by Mr. Jestessadentist
has approved dental prossiee for him.ld., § 7.

The IDOC Healthcare Services Directives (HCSDs) and Dental Services Manual were
established bthelDOC with input from dental services. Dkt. 2211 5; dkt. 1213. These policies
are compliant with nainal standards for correctional facilities and meet the standard of care for
dentistry. Dkt. 1244, 1 5.IDOC policy provides for removable dental prostsee.g., dentures)
for those offenders who qualifyd., § 6. Dentures can be made for the entireuth {.e., full
denture) or part of the mouthe,, partial denture).d. A full denture typically is provided when a
patient is missing all his natural teetdl.

A partial denture is typically provided to a patient who is missing one or manyrathrsl

teeth.ld. Pursuant to IDOC policy, a patient qualifies for a partial denture under the following

conditions:

a. exhibits adequate oral hygiene practices;

b. presence of bone and supporting teeth capable of accommodating a partial denture
without significant surgical intervention;

C. application of the two (2) point ruleif two (2) posterior teeth are in contact on
each side of the jaw, a partial denture will not be provided unless all antetior tee
are missing; and

d. the dental provider believes theopthesis will be functional and last for six (6)
years or more.

Id.

Dental prostheesare durable and are expected to last several years under normal wear
andtear conditionsld. Therefore, under IDOC policy, offenders are responsible for all costs

associated with repair or replacement of the prostheses for a period ofy&ar&)unles damage



to the prosthesis was caused by dental staff or there is a change in the shape ohttiegaders

the prosthesis unusablil. All dental prostheesrequire preapproval by the Dental Services
Director.ld. This approval process ensures tihattal prostheesare both clinically indicated and

in compliance with IDOC policyld. The dental prosthetic prior approval processnslarto any

other utilization management review system, which are fairly common in most major health
organizations and among insurance companies to ensure medical or dental nddessity.

Mr. Jester was transferred to Wabash Valley on April 17, 2012, from another prison. Dkt.
1215, 1 3.Mr. Jester has very poor dentition and has lost many of his natural teeth éwayo d
and facial traumaDkt. 1211, | 8; dkt. 124, 1 8. Additionally, Mr. Jester has very poor dental
hygiene.ld. Mr. Jester does not keep his mouth clean, which is evident by examining his mouth.
Id. Mr. Jester's acid reflux disease is also a factosiog his poor dental condition. Dkt. 187t
31.By the time Dr. Jimerson becark. Jester's dentist in June 2012, he had a significant history
of tooth decay, and quite a few of his teeth had been extracted or were otherwise. Bidsing
121-1 7 09.

On February 27, 201#8)r. Jester submitted Request for Healthcare Form (RFHC) #186831
requesting a "plate,” which is another term used for denture. Dkl , fR11;dkt. 1219 at 10.Dr.
Jimerson met wittMr. Jester on March 13, 201Bkt. 1211, 1 11.At that time,Mr. Jesteiwas
missing nine (9) of his top teeth and six (6) of his bottom tédilOn the top, he was missing
both posterior and anterior teetti. However, on the bottom, he was only missing posterior teeth.
Id. Under the twepoint rule,Mr. Jester qualified for anpper partial denture, bbecause he had
all his anterior teeth on the bottom, he did not qualify for a lower partial derdyrBkt. 1214,

1 9. Dr. Jimerson submitted a PPA form to Dr. Pearcy requestinylithaéster receive an upper



partial dentve.ld. The next day, on March 14, 2014, Dr. Pearcy approved the upper partial denture
for Mr. Jester.ld.

On March 20, 2014, Dr. Jimerson obtained a preliminary impressidn. alester's mouth
for the upper partial denture and sent it to the lab. Dkt. 121-1, 1 12; dkt. 121-9 at 11. On April 22,
2014, Dr. Jimerson made a second impression of the upper pértddster's mouth, which is the
second step in the proceBxkt. 1211, 1 13; dkt. 1219 at 11.The lab also sent a wax impression
of the bottom part ofir. Jester's mouthd.

On May 28, 2014, Mr. Jester submitted HCRF #172234 complaining about ant@le i
tooth. Dkt. 1219 at 12. On June 16, 2014, Dr. Jimerson extracted tooth #5 from Mr. Jggters u
mouth due to decay and a possible abscess forming. DKL, §24; dkt. 1219 at 12Dr. Jimerson
(or someone from dental under her instruction) called the lab and had this tooth added to the upper
partial dentureld. During this visit,Mr. Jesterasked to have all his teeth removed because he
wanted a full set of dentures on the top and bottdmDr. Jimerson advised him that it is very
important to keep alis natural teeth as long as possilk.

On July 1, 2014, Dr. Jimerson received thg-ih" denture for Mr. Jester. Dkt. 1211,
15; dkt. 1219 at 12.A "try-in" is where they "try" the mold to determine how it fits and feels to
the patient before the final product is madkt. 121-1,9 15.0n July 7, 2014, Mr. Jester tried the
mold and was satisfied with the fit and color and there were no adjustments needed, s
Jimerson sent the tin back to the lab to finish the dentuld.

On July 29, 2014, Dr. Jimerson received the finished upper partial dduotufel6.The
lab also mistakenly sent a finished lower partial dentitleOn July 30, 2014, Dr. Jimerson
providedMr. Jestemwith the finished upper denturel. Dr. Jimerson could not give Mr. Jester the

lower partial denture because he had not been approveddoiHowever, Dr. Jimerson subrtl



a new PPA for a lower partidentureld.; dkt. 121-4, 9 10.Dr. Pearcy apmvedthe requestDkt.
121-4, 1 10.

On August 25, 2014, Dr. Jimerson had to exteamitherone of Mr. Jester's bottom teeth.
Dkt. 1211, 1 16 This was problematic for the lower partinturebecausehe toothwas the one
remaining posterior tooth Hed and it was the tooth that would have anchored the lower partial
dentureld. Due to the extraction, Dr. Jimerson had to wait several weeks for the mouth to heal,
then take another impression Mf. Jester's lower mouth and have the missing posteraih t
added to the lower partial denture. On December 8, 2014, Dr. Jimerson delivered the finished
lower partial denture to Mr. Jestéd., 1 19.

On January 9, 2015, Mr. Jester broke part of tooth #10. Dkt. 121-1, 1 21; dkt. 121-9 at 15
Dr. Jimerson restoretthe toothld.

On September 15, 2018lr. Jester submitted RFHC #223421 stating that he had a filling
fall out of one of his front teetlhd. On September 30, 2015, Dr. Jimerson evalustiedester and
determined that tooth #10 shoule éxtracted due titve prior fracture and new signs of infection.

Dkt. 121-1, 1 21; dkt. 121-9 at 15-16.

On October 30, 2019Ir. Jester submitted RFHC #227588 stating that he would like a
tooth added to his partial denture. Dkt. 4219 22; dkt. 120 & 16. On November 3, 2015, Mr.
Jester submitted RFHC #200216 complaining about a broken front tooth. DIQ. dt216.0n
November 6, 2015, Dr. Jimerson noted that half the tooth was missing and extracted tooth #25.
Dkt. 1221, T 23; dkt. 12D at 16.0n November 11, 2019\r. Jester submitted a grievance
because hwanted all work done on the same day fatdthat he should be sent to a specialist to
havehis dental work completed. Dkt. 121-1, § 24; dkt. 121-9 at 17.

On December 9, 2015, Mr. Jester submitted RFHC #227701 complaining that three teeth



had been causing him pain for 8 days. He wanted the teeth extracted. Dkt. 121¥hat $@me
day,Dr. Jimersorsaw him on an emergency basis anttacted tooth #6Dkt. 1211, 1 25; dkt.

1219 at 17 On January 12, 2016, in RFHC #231254 Mr. Jester complained of a tooth hurting.
Dkt. 1219 at 17. On February 2, 2016, Dr. Jimerson extracted tooth #8. Dki, ¥226; dkt. 1241

9 at 17. On February 22, 2016, Mr. Jester's RFHC #225852 complained of pain. Dkt. 121-9 at 18.
Dr. Jmersonsaw him on an emergency basis that day and dispensed pain medida@onMay

2, 2016, Dr. Jimerson extracted tooth #24. Dkt. 121-1, § 27; dkt. 121-9 at 17.

On July 18, 2016, Dr. Jimersgerformed a full mouth debridement on Mr. Jester and
provided him with oral hygiene instructiori3kt. 1211, 1 28; dkt. 128 at 18. Mr.Jester was not
cleaning his mouth properljd. Dr. Jimerson also noted that Mr. Jester had no history of having
his teeth cleaned while incarceratéd. Dr. Jimerson adviseaim to have regular teeth cleanings
in order to preserve his gums and bdde.

During this appointmentr. Jester saidhat he wanted his dentsréixed” to have the
more recently extracted teeth added to his dentideble complained of having food particles
stuck under the partial dentures and believed that getting the missing teeth addeplattighe
dentures would prevent food from getting under the dentldeBr. Jimerson explained to Mr.
Jester that he must remove and clean his dentures after each meal, and that dddmghie=e
existing dentures would not prevent food from getting under the dentur@his type of
discomfort caused by food getting in the spaces in the dentures is not unique to Mragdsi®r
a common annoyance with all dentures, especially partial dentures. Dkt. 121-4, | 4.

Spaces were left in the partial dentures whedditionalteeth hadeen extractedkt. 121-

4, 1 11. It is the opinion of Dr. Pearcy thasgdite having these spaces, the dentures were still

functional and there was no clinical reason to add prosthetic teeth to the partialsdddtuiiehe
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dentures were not damaged in any why.

Dr. Jimersorexplained ¢ Mr. Jestethat henad not had the dentures long enough to receive
a new set under IDOC policipkt. 1211, § 28; dkt. 12-B at 18.Sheprovided him withrabrochure
that explains the denture process and notesattiantureis expected to last at least six (6) years
unless damaged by dental staff or the shape of the jaw changes and renders the denture. useless
Dr. Jimerson further explained that because there was no clinical or functisul teaeplace
the dentures or add teeth to the existing dentiles,Jester could only have the missing teeth
added to his dentures if he paid for the prosthetic work himdelf.

On SeptembeB, 2016, Mr. Jester submitted RFH£55169 requesting to have his
dentures sent to the lab to have his missing teeth added to them. Bkt.129; dkt. 12D at 19.

On September 15, 2016, Dr. Jimerson met WithJester and again explained that he would have
to pay to add teeth to his existing partial dentures. Dkt112[130; dkt. 12-B at 19.Dr. Jimerson
submitted a PPA to have the teeth addddThe next day, on September 16, 2016, Dr. Pearcy
approved the PPA, alr. Jester's expensas he had had the partial dentuoaly two yers Id.

The cost tMr. Jester would be ninetyree dollars ($93.00) to have the teeth added to the existing
denturesld. Dr. Pearcy noted that "[tlhese additions contradict what DDS recommends, blt it wil
be at the pt's cost.” Dkt. 147-5 at 34.

On Jwne 28, 2017, Mr. Jester submitted RFHC #266065 stating that he was having pain
with hot and cold. Dkt. 129 at 20; dkt. 145 at 21 The medical record statéhat his pain was
temporary but was getting worse and it hurt when pressure was apghlied.July 24, 2017, Dr.
Jimerson applied a sedative filling to bo#ath #11 and #13. Dkt. 121, § 31;dkt. 1219 at 2Q
dkt. 147-5 at 21Sedative fillings are temporary fillings that stabilize a tooth after decay has bee

removed but also allow time to determine the best treatment for the pBkéent21-1, T 31.If
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the patient responds well to the sedative filling, it is replaced wpikraanent fillingld. If the
patient does not respond well to the sedative filling, the tooth is extréattédt. Jester continued
to havepainwith tooth #13with the temporary filling s®r. Jimerson extracted it on August 1,
2017. Dkt. 121-1, 1 31; dkt. 121-9 at 20; dkt. 147-5 at 21.

On November 16, 201F)r. Jester submitted an informal grievance stating that he was still
having problems with his teeth aadainasking to have the rest of his teeth puded receive full
dentures on the top and tmh. Dkt. 1475 at 3536. After Dr. Jimerson received notification of
the grievance sheconsulted Dr. Pearcy and he reiterated the denture policy and confirmed that
healthy teeth would not be extracted. Dkt.-124t 7 32; dkt. 124, T 14; dkt. 120 at20-21.The
grievance was deniezh January 16, 2018, stating, "new dentures are not authorized at this time."
Dkt. 1475 at 37.The responsen appeabn April 23, 2018 was that'Dental will evaluate for
possible denturésut it is "always the standard of care when permanent teeth are present that they
should be left and utilizedId.

Dr. Pearcy states that o time will a dentist remove restorable or healthy teeth to render
a patient eligible for a prosthis Dkt. 121-4, | 13.Preservation of natural teeth is extremely
important.ld. Bone loss occurs in the bone surrounding and supporting extracted (or missing)
teeth.ld. Replacing the teeth with dentures will not stop bone lmksin fact, dentures can
exacerbate dne loss in the mouth, which will eventually render the denture useless, as there will
be insufficient bone structure to hold the denture in pllatéMoreover, bone loss can adversely
affect the patient's facial appearance and overall heédlthor exanple, dental bone loss can lead
to malnutrition from having to eat soft foods, which are generally unable to meet tiiemaltr
requirements of the body, and malnourishment can further lead to constipation, arthritis,

indigestion, and rheumatisia. Additionally, dental bone loss can cause sinus problems and pain.
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Id. Therefore, removing restorable or healthy teeth would be a boé#oh standard of care for
dentists. Id. Despite decay or other oral inflammation, a tooth is deemed healthy untiledseas
inflammation reach the inside of the tooth, the pulp. Dkt. 121-1, § 6.

On February 9, 2018, Mr. Jester submitted RFHC #288212 complaining that the gum
would not heal where he had a tooth pulled on September 1, 2017. Di&. &t4¥1. He also said
thata temporary filling had come out and the dentist said in August 2017 she would be calling him
back.ld. Mr. Jester was put on the "scheduling list; dkt. 1475 at 22; dkt. 120 at 21.0n
April 4, 2018, Mr. Jester submitted another RFHC #292700 complaining of a sharp bone coming
through his gum where his tooth was extracted in September 2017. Di&.at£2; dkt. 120 at
21. The record stated that Mr. Jester was "[a]lready on waiting list to be seendeftist is
available."ld. There is evidence of record that Wabash Valley was without a dentist for a two
month period. Dkt. 147-5 at 46.

On April 9, 2018, Dr. Jimerson surgically removed residual roots from where she had
previously extracted tooth 81Dkt. 1211, § 33; dkt1219 at 2122; dkt. 1475 at 2223.Retained
roots are a known complication of tooth extractibDit. 121-1, 1 33.This was the last time Dr.
Jimerson treatelir. Jesterld.

It is Dr. Pearcy's professional opinion, based onpbisonal knowledge d¥lr. Jester's
overall dental condition, that Dr. Jimerson's chosen course of treatme¥it.fdester's dental
condition was appropriate, reasonable, and within the community standard of care fds. dentis
Dkt. 121-4, | 15.

Dennis Meyer, D.D.S., has been the primary dentist at Wabash Valley since April 2018.
Dkt. 1471 atpp 46, T 3. On October 8, 2018, Dr. Meyer extracted Mr. Jester's two remaining top

teeth.ld. at T 4. Mr. Jester developed an infectiand Dr. Meyer provided antibiotics and
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ibuprofen for painld. Dr Meyer has fitted Mr. Jester for a full upper denttudle.

As of April 2019,Mr. Jester hdsix natural lower teethid. at 1 5. Mr. Jester's bottom teeth
were healthy and perfectly suitable to anchor his partial deriairBr. Meyer is of the opinion
that preservation of a natural tooth is always in the best interest of the pdtiay. 7. Even when
a patient reports pain, extraction is a last resort and should be reservesthices when a natural
tooth cannot be restordd. The standard of care requires that all extractions be justified by clinical
indicators, including mobility, redness, swelling, drainage, bone loss, apical radiolg¢cencie
periodontal pocketindgd. at 8.

The dental records reflect that on M&y2019, Mr. Jester reported for the first time having
chronic pain in teeth #21 and #28. Dkt. 43ldt 2728. Dr. Meyer took xays and asked Mr. Jester
about his remaining teeth. Dr. Meyer determined that the new reports of symptoms could be
correlated with clinical findings, and Mr. Jester requested that his remmaégth be extractett.

Dr. Meyer extracted the teeth on May 16, 20#9at 2829. A complete lower dnturewasfitted
three months later afténe gums healedd. at 29-30.
2. Analysis

Mr. Jester was a convicted prisoner at all relevant times. This means thaglite E
Amendment applies to his claintsstate of Clark v. Walker, 865 F.3d 544, 546, n.1 (7th Cir. 2017)
("the Eighth Amendment applies to convicted prisoners”). To prevail on an Eighth Amendment
deliberate indifference claim, a plaintiff must demonstrate two elementse (@)ffered from an
objectively serious medical condition; and (2) the defendants knew about the plaiotiffison
and the substantial risk of harm it posed but disregarded thaFasker v. Brennan, 511 U.S.
825, 837 (1994)Walker v. Wexford Health Sources, Inc., 940 F.3d 954, 964 (7th Cir. 2019);

Pettiesv. Carter, 836 F.3d 722, 728 (7th Cir. 201®jittman ex rel. Hamilton v. Cty. of Madison,
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ll., 746 F.3d 766, 775 (7th Cir. 2014¥nett v. Webster, 658 F.3d 742, 7581 (7th Cir. 2011).
"A medical condition is objectively serious if a physician has diagnosed it as requeangent,
or the need for treatment would be obvious to a laypersyhes v. Fahim, 771 F.3d 403, 409
(7th Cir. 2014).

The defendants do not dispute that Mr. Jester suffered from objectively serioualmedic
conditions so the Court's analysis is limited to whether defendants knew &broulester's
condition and the substantial risk of harm it posed but disregarded thaMirislestelargueghat
Dr. Jimerson and Dr. Pearcy failed to extract his rotten teeth and ordenedenta timely manner.

It is undisputed that Mr. Jester has had a long history of erodindemaying teethMr.
Jesterhas not refted the defendants' assertions that he has very poor oral hygiene. He does not
dispute the medical records and defendants' affidavits which reflect thatldddieep his mouth
and teeth clean. Although he argubat his acid reflux caused his tooth dedéwg designated
evidence shows that was not i@y cause of his extensive dental issugee.dkt. 1475 at 31;
dkt. 1221, 1 8; dkt. 1244, § 8. Mr. Jester has not designated evidence from which a reasonable
jury could find otherwise.

Beginning inMarch of2014,Mr. Jesterequested that all his remaining teeth be pulled and
thathe be given full dentureBecause Mr. Jester was missing posteit anterior teeth on the
top, Dr. Jimerson requested approval for an upper partial denture. Dr. Pearcy approvecste requ
the next day. Because Mr. Jester was not missing anterior teeth on the bottom, he didfyot qual
for a lower partial denture undl>OC policy and the applicable standard of care.

Mr. Jester argues that Dr. Jimerson and Dr. Pearcy failed to timely provideithirfull
dentures, buthere is no evidence of clinical indications that all his testtbuld have been

extractedn Marchor June o2014or in 2017 whemMr. Jesterepeated his requedthe fact that
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Dr. Jimersonn effectdenied Mr. Jester's request to have all his teeth pulled and given full dentures
does not demonstrate deliberate indifferefi¢e designated evidence shisthat extraction is a
last resort. Dkt. 1471 at { 7 It was reasonable for and responsible of Dr. Jimerson to comply
with IDOC policy and the standard of care by not pulling all of Mr. Jester's teeth justééeaus
wanted them to be pulledoreover, "@ inmate is not entitled to demand specific care and is not
entitled to the best care possible. Arnett, 658 F.3dat 754. Rather, inmates are entitled to
"reasonable measures to meet a substantial risk of seriou$ rthrm.

Mr. Jester furtbrargues that no matter how many times Dr. Jimerson would fill a tooth or
repair a filling, the tooth continued to decay, causing him pain and ultimately the tasth w
extracted to stop the pain. Mr. Jester argues that his decaying teeth should haxdrbetsd
sooner He disagrees with theurse of treatment déiling cavities first with temporary and then
permanent fillings or restoring broken teeth. For example, he argues that #8 wagsl getwhye
treated multiple times before it was extractediat a filling on August 16, 203®n August 20,
2013,it was restored with resion September 20, 2013, that tooth was fractured and restored with
resin andon April 16, 2014, the top part cracked off and Dr. Jimerson again restored it with resin.
It was rot until February 2, 2016, that Dr. Jimerson finally putteath#8. Contrary to Mr. Jester's
argument that this reflected that Dr. Jimersated with deliberate indifference to his pahis
exampleshows that Dr. Jimerson treated Mr. Jester's coniplamthey arosand in compliance
with the standard of cakeith extraction as a last resort. There is no evidencddb#t #8 or any
other tooth should have been pultbé firsttime Mr. Jester complained of pain.

Mr. Jester also argues that Dr. Jimerson should have worked on more than one tooth at a
time, rather than making him submit additional health care reqlstsssed that Dr. Jimerson

consideed her timemore valuablghan his pain. In support of this contention, he noteshbat
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propounded an interrogatory: "In response to my grievance, you s@ie REQUEST, ONE
VISIT, ONE TOOTH: Is this statement an IDOC Policy or one of your own; and if it is an IDOC
Policy, state the Policy number and the page of the Policy where that statement can bé found?
Dkt. 147-3 at 2.

Dr. Jimerson's respons&s:"The grievance in question is not attached to the propounded
interrogatories; however, Defendant states the followingr@'ts no policy that specifically states,
‘'one visit, one toothHowever, in practice patients are seen for one issue per MisiWhen asked
the medical reason for "one request, one visit, one tdothJimerson respondetin any practice,
dentalor medical, patients are generally seen for one issue per visit in order to kebpdue."
Id.

Mr. Jester argues that other dentists worked on multiple teeth at one appoiitmeid.
true butso didDr. Jimerson. Dkt. 145 at 910, 21. She also saw Mr. Jester for an emergency
appointment on more than one occasienause he was in palko reasonable jury could find that
Dr. Jimersorsometimesvorked on or extracted one tooth at a time because she wanted to cause
Mr. Jester more paiDr. Jimerson was not deliberately indifferent to Mr. Jester's serious dental
needsy sometimes treating one tooth at one appointment.

Mr. Jestemext contendshat Dr. Jimerson ignored his dental needs, as eviddncaer
informing him that he would have to pay the $93.00 before she could have his gentiaie
redone in September 2016. Although he agreed to pay for the new partial, he was not able to obtain
the money. The record reflects, however, that the new partial was naathedecessary. Rather,

Dr. Jmersonagreed to submit the request and it was approved, even though there was no clinical

or functional reason to replace the dentures or add teeth to the existing dehtoatgime Dr.
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Jimerson did not ignore Mr. Jester's dental needs. Rather, she submitted a request onMbiehalf of
Jester even though she knew that it was too soon to obtain faeegartial denture

The fact that Mr. Jestesften disagreed with Dr. Jimersondinical opinion does not
demonstrateeliberate indifferencé[M]ere disagreement with a doctomedical judgment is not
enough to support an Eighth Amendment violati&®@esal v. Moats, 851 F.3d 714, 722 (7th Cir.
2017) (internal quotation omitted)he record reflects th&tr. Jimersorexercised her professional
judgment in determining what treatment vegpropriateeach time she saw Mr. Jester.

Dr. Pearcy did not personally treat Mr. Jester. It is undisputed that as the Regiotahl De
Director, Dr. Pearcypromptly reviewed therequests for prostses submitted on Mr. Jester's
behalf Even though Mr. Jester did not have his partial denture for six years, Dr. Pearcy approved
a new one if Mr. Jester would pay for it in accordance with IDOC pofisymoted, there is no
evidence that a new partidénturewas medically necessaay that time

For the above reasons, no reasonable jury could find that Dr. Jimerson or Dy.\WPear
deliberately indifferent to Mr. Jester's extensive dental needs. Rather, BrsdmneatedMr.
Jester numerous tima@sresponse to his complaints of varialentalissuedor a period of almost
six years. Dr. Pearcy reviewed Dr. Jimerson's requests for psestimelpromptlyapproved them
as clinically ndicated.Accordingly, Dr. Jimerson and Dr. Pearcy are entitled to summary
judgment in their favor. In addition, any injunctive claim for dentures isadenied asnoot.

C. Claims Relating to Acid Reflux and Special Diet

Mr. Jester alleges that Regiomdédical DirectordRMD) Dr. Michael Mitcheff and Dr.
Carl Kuenzli denied Mr. Jester proper medical treatment for his "reflux andyredion" causing
him pain, sufferingand the deterioration and lossto$ teethMore specifically, the complaint

alleges that Dr. Mitcheff denied providers' alleged requests for surgegatdvr. Jester's reflux
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in 2011 and 2013Mr. Jesteffurther alleges that Dr. Byrd refused to follow a specialist's orders
for a soft, bland dieand Prilosec 40 mg. Finally, he contends that Nurse Hobson was "directly
involved with" the defendants denying Mr. Jester proper treatment for his serious medical needs.
1. Undisputed Facts

Dr. Michael Mitcheff is a physician licensed to practice i@ in Indiana and Michigan.
Dkt. 1216, T 2. He is boardertified in family medicine and has practiced in the field of
correctional medicine for more than twenty (20) yelatsFrom 2007 to 2013, Dr. Mitcheff was
the RMD for Corizon.ld. In 2013, Dr.Mitcheff became the Vice President of Clinical Services
for Corizon.Id. He left Corizon in 2014ld. In 2014, Dr. Mitcheff became the Chief Medical
Officer for the IDOC.Id. In this role, he was employed by tHate of Indianald. In 2016, Dr.
Mitcheff left the IDOC and worked for a private company called Advanced Correctional
Healthcare (ACH) as their Corporate Medical Directdr. In July 2018, Dr. Mitcheff began
working for Wexford as the RMDd.

Dr. Kuenzli is a physician licensed to practice medicine in the state of Indikha 2>
7, 1 2. Since April 1, 2017, Dr. Kuenzli has been employed as a physician by Wéafofd3.
Prior to working for Wexford, Dr. Kuenzli worked for Corizdd. Dr. Kuenzli was employed by
Wexford as the RID from April 1, 2017, until Dr. Mitcheff assumed that role in July 2008.1
4. As the RMD, Dr. Kuenzli participated in the Utilization Management Review gdded 5.

Dr. Byrd is a physician licensed togetice medicine in the state of Indiana. Dkt.-B2¥
2. Dr. Byrd began working at Waba¥hlley in December 2014d., 1 3 Dr. Byrd is one oMr.
Jester'sreating physicians. Dkt. 31, 1 4. Dr. Byrd was not involved witiir. Jestes care prior
to December 2014Dkt. 121-8, | 6.

Kimberly Hobson (Nurse Hobson) is a registered nurse licensed in the state n&lIndia
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Dkt. 1215, 1 2. Nursédobson has been the Healthcare Services Administrator (HSA) at Wabash
Valley since 2015ld., 1 5.

Nurse Hobson's role as HSA is administrative.She orders medical supplies for the
facility, hires medical staff, maintains the nursing staff schedwpprels to offender grievances
regarding medical and dental issues, and deals with human resources issues for Hiestaédic
Id. Generally, Nurse Hobson does not perform any nursing didieslthough, if the facility is
shortstaffed, she will fillin and assist with patient catd. NurseHobson does netand cannet
supervise or direct any physician, nurse practitioner, physician's assistant, oregatding their
treatment of patients, as that would be beyond her scope of duties as the HiS2y@mdl her
scope of knowledge and practice as a registered ndrsg.6.

Providers sometimes ask Nurse Hobson to assist with completing requests for agpfproval
nonformulary medications, therapeutic diets, medical devices, or outside providelt€dds
7. Nurse Hobson's involvement is limited to filling out forms on behalf of the provider and sending
them to utilization managememd. The decision to request a non-formulary drug or diet, and the
decision to refer a patient for an outside provider consult, is beyond her scope of praatice as
nurse—enly a provider can do thdt. Nurse Hobson did netand cannet-prescribe or deny Mr.
Jester a medical diet; prescribe or deny Prilosec, or any other medicatioar or tefny a referral
to a spemlist for a consultationd., 1 1215. Only a provider can do those thintgs.

Nurse Hobson has responded to several of Mr. Jester's grievances related widak me
diet, medications, and dental catd., 1 9. When she receives a grievance from faulity
grievance specialist, she typically contacts the staff member who is thetsaftijfee grievance
and discusses the allegatiolts.Shereports her findings to the grievance specialist who manages

the grievanceld. This is the extent of Nurse Hobson's involvement in the grievance prbtess.
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She does not make any decisions regarding the status of a grievance, as that is notviewer pur
as the HSAId.

Nurse Hobson has met with Mr. Jester on at least one occasion to discuss hiksdisdica
Id., T 10. In that instance, she explained what had been relayed to her by the provider and Aramark,
the food services provider at the facilitg.

Mr. Jester has a long history of gastroesophageal reflux disease ("GERD" or acid reflux)
Dkt. 31-1, 1 6.GERD occurs when acid fromme stomach backs up into the esophagduss, the
tube that carries food from the mouth to the stomdch)The primary symptom of GERD is
heartburnld. Frequent burping, coughing, nausea, and vomiting are associated symptoms of acid
reflux. Id. There are many foods and drinks that can trigger heartburn, especially if they contain
caffeine €.g., coffee, tea, and chocolaté]. Spicy, greasy, salty, and acidic foods and drinks can
also trigger heartburmd. People who have acid reflux should avoid lying flat because the stomach
and throat are at the same level, which makes it easier for stomach acidltogitinecesophagus
and into the throatld.

Over the years, several physicians at the prison, including Dr. Byrd, have periodically
provided Mr. Jester with a soft diet in an effort to relieve his GERD symp@kns31-1, 1 7.A
soft diet consists of foods that are easy to digest and lacking esdpidVr. Jestelis obese and
has been counseled to lose weight and stop eating foods from commissary thahisrEE&RD
such as potato chips, saltine crackers, Ramen noodles, pastries, chocolate, sausays, and
carbonated beveragdskt. 31-1, 7;dkt. 1216, § 13;dkt. 12111 at 32; dkt. 1212 at 59;dkt.
147-6 at 42, 47.

In addition to avoiding triggeioods medications that reduce acid in the stomach are also

effective at reducing heartburn and other symptoms of GERD. D#t, $B.Thesemedications
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include proton pump inhibitors (PPIs), such as Prilokbdn May 2015, Dr. Martin, Mr. Jester's
treating physician at the prison, increased Mr. Jester's Prilosec from 20 mgé&waay to 40 mg
twice per day because Mr. Jester reportatitis GERD symptoms were getting worse:, § 10.
Despite the increase in Prilosédr,. Jester continued to complain of worsening GERD symptoms.
Id. As a result, Dr. Martin referred Mr. Jester to Terre Haute Regional Hospitatonsultation
with a gastroenterologist to evaluate the severfityis GERD.Id.

On August 12, 2015Dr. Francis Tapia, a surgeon at Terre Haute Regional Haospital
performed an esophagogastroduodenoscopy (E@bDich established multiple erosions and
ulcerations at the distal esophagus. Dkt13Y 11; dk 121411 at 3536; dkt. 12112 at 59;dkt.
1476 at44.Dr. Tapia ordered a poesperative mechanical soft diet acdntinued Mr. Jester on
40 mg of Prilosec twice per dapkt. 31-1, § 11;dkt. 121-12 at 183; dkt. 146 at 44. When Mr.
Jester returned to the prison, he was continued on Prilosec and the mechanidast sadt
recommended by Dr. Tapiad.

On November 24, 2015, Dr. Tapia performed a Nissen Fundoplicatibi.qlester Dkt.
31-1, 112; dkt. 12011 at24-33; dkt. 1476 at 49. A Nissen Fundoplication is a surgical procedure
where a portion of the stomach is wrapped around the lower esophageal sphincter to prevent
stomach acid from backing uptanthe esophagus. Dkt. 31-1, 1 9.

On December 30, 2015, Dr. Byrd evaluated Mr. Jester in the Chronic Care [linfc.

13. Mr. Jester reported great improvement with his GERD symptoms since havihistesn
Fundoplicationld. As a result, Dr. Byrd decreased Mr. Jester's Prilosec from 40 mg twicayper d
to 20 mg twice per day with the goal of weaning him off his reflux medication altogkther.

On February 3, 2016, Dr. Tapia performed a {opsrative evaluation on Mr. Jesteld.,

1 14 dkt. 12211 at 18. Dr. Tapia recommended "follayp PRN, regular diet, and PPI as needed."”

22



Id. Dr. Tapia did not recommend any particular PPI nor did he recommend a dose at that time.
Dkt. 1217, 1 14. Dr. Tapia ner recommended that Mr. Jester be on Prilosec or any other PPI for
life. 1d. Mr. Jester remained on Prilosec 20 mg twice per day for more than theesafter Dkt.

31-1, 7 16.

An orderwrittenby Dr. Byrd dated May 2, 2016, stated that "[o]ffender has ongoing issues
related to reflex esophagitis.” Dkt. £87at 52. "Dietary changes to mechanical soft, bland diet
with no processed meats previously approved, however, patient needing low fat milk tocdbe adde
to his diet as regular milk problematidd. "Following diet change requested. Mechanical soft,
bland diet with no processed meats and low fat milk (only change is low fat miitk.)."

In Dr. Kuenzlis affidavit, hestates that regular milknd processed meats were eliminated
from Mr. Jester's diet in an effort to reduce his symptoms of GERD becauseat et may
improve those issues. Dkt. 121-7, 8.

About a year later, on June 21, 2017, Dr. Byrd evaluated Mr. Jester in the Chronic Care
Clinic. Dkt. 311, 1 17. Mr. Jester reported that he continued to have random heartburn related to
what he was eating and that he had relief with PrildsedecauseMr. Jester's heartburn was
only occurring on a random basis after eating, Dr. Byrd wiiaterean him off Prilosec, which is
recommended for chronic heartburn, and start him on Pepcid, a drug similar to Zantisle, that
Jester could take for his random episodes of hearthdirDr. Byrd also encouragedr. Jester to
avoid eating spicy foods like Ramen noodles, meat logs, nachos, and BBQ foods, which were on
his commissary purchase histolg. Dr. Byrd also stressed the importance of weight loss because
the extra weight pushes on the stomach and causes backflow of stomatdh acid.

Dr. Byrd states thatess than a month latesn July 12, 2017, after several yearshdf.

Jester'gating trigger foods from commissary and refgso lose weight, the mechanical soft diet
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with no processed meat and ldat milk and the Prilosec wersdgoppedDkt. 31-1, T 18.1t is the
opinion of Dr. Byrd and Dr. Kuenzthat there was no clinical reason for Mr. Jester to be on a
mechanical dieat that time and the last recommendation from Dr. Tapia was for a regular diet.
Dkt. 31-1, 1 20, dkt. 121-7, 7 18kt. 121-11 at 18.

Mr. Jester filed a grievance about the discontinuance of the Prilosec and thedipecial
Dkt. 1476 at 5960.On October 31, 201 Dr. Byrd evaluated Mr. Jester in the Chronic Care
Clinic. Dkt. 311, § ©. After beingoff Prilosec for a few weekdr. Jester reported that he
had startedo hawe severe GERBymptomsld. Dr. Byrd reordered Prilosec 20 mg twice a
day.ld. The grievance on the special diet was denied because Dr. Tapia, tlaistpbead
recommended a regular diet. Dkt. 1@ at 60.

On April 4, 2018, another prison physician, Dr. Denniegaluated Mr. Jester for
complaints of difficultyswallowing and vomting after mealsDkt. 31-1, § 20.As a result of
these complaint®r. Denning put Mr. Jest@n a no citrusno legumeno tomato diet, which
eliminated trigger foods from his food servicdget. Id.

On May4, 2018, Mr. Jester filed a grievance asking to be put back on the bland soft diet
with low-fat milk andno processed meats. Dkt. 18 &t 66.n his grievance, Mr. Jester stated that
for 20 months he was on a bland diet viawv-fat milk andno processed eas, during which time
he never vomitedd. He further reported that since being on the new no citrus, legumes, or tomato
diet, he threw up all the tim&d. He stated, "It was working so why chage [sic] it at atl."For
relief, he asked to be put back on the bland soft dietlaxtifat milk andno processed meatsl.

A special diet request the RMDdatedMay 7, 2018stated that Mr. Jester ¢héeen on a
regular diet and he reported he was compliant with lifestyle modifications butawvang diffculty

swallowing and vomiting. Dkt. 148 at 69. Mr. Jestdrad beerapproved for a no citrus, legumes,
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and tomato diet but Mr. Jester continued to complain of difficulty swallowing and voniiting.
Dr. Byrd requested approval from the RMD for a rtaug) legumes, tomato diatith low-fat milk
andno processed meatsl. The request was submitted by Nurse Hob$dnAt that time, Dr.
Kuenzli was the RMD. Dkt. 147-6 at 70.

In another grievance filed by Mr. Jester on May 7, 2018, he reported that thevas
processed meats that were causing him problems. Dkt. 147-6 at 71. He also said thatabe beve
drink he was given tigacid in it and he could not keep it dovid. The same thing happened when
he drank the protein powder drink he was givdniHe a@in asserted that he had gone for months
after surgery without vomiting and then his diet was not renewed and eight months lager he w
put on the no citrus, legumes, tomato diet that caused him to vomit every time e Hee.
repeated that he had haal problems when he was on the soft bland diet lwithfat milk andno
processed meatkl. He asked to be put back onld. The response to the grievance was that "K.
Hobson has discussed your diet with you. The 'bland’ diet you request is not available. You are
approved for an equivalent dietd. The grievance was deniet June 7, 2018d.

A medical recordsigned by Dr. Byrd onuly 2, 2018,acknowledgegshat Mr. Jester
reported nassueswith themechanical soft bland diet witbw-fat milk andno processed meats
Dkt. 1476 at 72. Mr. Jester was educated on the list of foods to avoid and foods to refrain from
purchasing on commissarid. The record states that Mr. Jester said he was complidimt
lifestyle modificationsld. Further, Mr. Jester "has now been on regular diet and reports difficulty
swallowing and vomiting.Td. "Pt. approved for no citrus, legumes, and tomato diet but continues
to complain of difficulty swallowing and vomitingld. Dr. Byrd then requested the no citrus,
legumes, tomato dieltd.

Dr. Byrd prescribed the no citrus, legumes, tomato diet again on January 9, 2td¢xiand

25



on March 26, 2019, through July 26, 2019. Dkt.-84at 7374. During the saméme period Dr.

Rajoli prescribed on April 19, 2019, for a thme®nth period, a mechanical soft, bland awh
low-fat milk and no procegslmeas. |d. at 7577. Mr. Jester submitted an informal grievance on
May 3, 2019, asking for the mechanical soft diet that had been ordered by DrbRegaise Mr.
Bedwell of Aramark had stopped the diet. at 80. The response dated May 15, 2019, was that
"Diet was approved by Regional M.D. Mechanical soft bland;fetwnilk no processed meat."

Id. Internal emails in Jun2019 reveal that there werertlicting diet ordersissued by different
physiciansld. at 81. On June 26, 2019, Dr. Byrd ordered a regular diet with an "indefinite" end
date.ld at 83.

On July 12, 2019, Dr. Byrd admitted Mr. Jester to the infirmary to confirm Mr. Jester's
complaints of vomiting with the regular diet. Dkt. 18 At85-88. Mr. Jester ate all the food on the
tray instead of avoiding foods he knew would trigger his symptodasat 88. Nursing staff
witnessed the persistent vomiting with the curregulardiet order.ld.

On July 18, 2019, Dr. Byrdgainordered a no citrus, no legumes, tomato free diet. Dkt.
147-6 at 91.

On July 26, 2019, the Court granted Mr. Jester's request for emergency medical injunctive
relief and ordered the defendants to either provide Mr. Jester the diet ordered Rgjdi
consisting of a mechanical soft bland diet, {taw milk, and no processed mesgtor promptly
arrange to send Mr. Jesterdn independent gastroenterologist to obtain an opinion on whether
that diet would improve Mr. Jester's symptoms of vomiting after each meal. Dkt. 98. De$enda
chosenot to have Mr. Jester seen again by the specialist and instead dhgeneechanicalat,
bland diet withHow-fat milk andno processed meaDkt. 99.0n July 29, 2019Dr. Byrd ordered

the mechanical soft, bland, lofat milk, no processed meat diet. Dkt. 147-6 at 94.
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It is Dr. Mitcheffs professional opinion as a physician that Dr. Kuenzli and Dr. Byrd did
not breach the standard of care in discontinuing the mechanical, soft bland dietwafiih milk
andno processed meddkt. 121-6, § 18. It is his opinion thatére is no clinicaihdication for this
diet.1d. A bland diet with no acidic foods may be appropriate for a patient with acid reflux, which
has beemprovided to Mr. Jester in the pakl. However, in his opiniothere is no clinical reason
for Mr. Jester to receive a spddaiget with no processed meats and{atmilk. Id. Meat that has
been smoked, salted, cured, dried or canned is considered prote:sSadsage, hot dogs, salami,
ham and cured bacon are considered processed haeatsover 30 years of medical practice, Dr.
Mitcheff has never seen a therapeutic diet that specifically restricts prdoesad d. He believes
there is no medical reason to dolgb.The same is true for lovat milk. Id.

2.. Analysis

a. One Claim Against Dr. Mitcheff is Barred by Statute of Limitations

As noted, the complaint alleges that Dr. Mitcheff denied providers' alleged requests f
surgery to treat Mr. Jester's reflux in 2011 and 2013. Dr. Mitcheff argues that imsagkainst
him is barred by the statute of limitations.

"Suits under 8§ 1983 use the statute of limitations and tolling rules that states employ for
personalinjury claims."Richards v. Mitcheff, 696 F.3d 635, 637 (7th Cir. 2012). In Indiana, the
applicable statute of limitations period is two years. [Ddde § 3411-2-4(a). This action was
filed on March 16, 2018. Mr. Jester has not presented any basis on which to findstblairth
against Dr. Mitcheff was timely filed. Rather, he agrees that "the treatnstert teceived prior to
the two (2) year lintations IS NOT PART of his claims in this case...." Dkt. 162 at 8.
Accordingly, this claim is untimelgnd summary judgment as to this claingrianted in favor of

Dr. Mitcheff .
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b. Claim Against Nurse Hobson

"Individual liability under 8 1983... requires personal involvement in the alleged
constitutional deprivatioh. Colbert v. City of Chi., 851 F.3d 649, 657 (7th Cir. 2017) (internal
guotation omitted) (citingVolf-Lilliev. Sonquist, 699 F.2d 864, 869 (7th Cir. 1983%€ction 1983
creates a cause oftemm based on personal liability and predicated upon faulindimidual cannot
be held liable in a 8 1983 action unless he caused or participated in an alleged constitutional
deprivation.... A causal connection, or an affirmative link, between the misconduct cochpiaine
and the official sued is necesséajy.

Mr. Jester's claim against Nurse Hobson is based on the response to his May 7, 2018,
grievance complaining that processed meats and the drinks he was being given wegehcausi
to vomit. Dkt. atl476 at 71. The response was not written by Nurse Hobson, but it Stéated,
Hobson has discussed your diet with you. Ti@nd'diet you request is not available. You are
approved for an equivalent dietd. Mr. Jester argues that Nurse Hobson was wrong in saying the
diet he wanted was not available and the diet he was receiving was equivaleid dwdéntthat
Nurse Hobsordid not write the response. To the extent that Mr. Jester argues that what Nurse
Hobson might have told him was incorrect, he does not allege and there is no evidence showing
that Nurse Hobson did anything more than convey information from other shaif @ster The
evidence is undisputed that Nurse Hobson did not have the authority to prescribe or discontinue
any special diet. Even if Nurse Hobson had been negligent, which has not been showaylthat w
not be sufficient to support a deliberate ingliéince claimWalker, 940 F.3d at 964'[E]vidence
of medical negligence is not enough to prove deliberate indifference....") (internatiouota
omitted).

Accordingly, there is no evidence that Nurse Hobson acted with deliberate indiffesence
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Mr. Jester'sserious medical need¥he motion for summary judgment gganted in favor of
Nurse Hobson.

C. Remaining Claim Against Dr. Mitcheff and Claims Against Dr. Kuenzli and
Dr. Byrd

Mr. Jester allegethat Dr. Mitcheff and Dr. Kuenzli denied proper treatment for his reflux.

He alsoalleges that Dr. Byrd refused to follow a specialist's orders for a soft, bland diet and
Prilosec 40 mg.

In November 2015, specialist Dr. Tapia performed a surgical preeeduoich helped
improve Mr. Jester's longgrm GERD symptoms. On February 3, 2016, Dr. Tapia recommended
that Mr. Jester follow up with him as neededl be givera regular dieandPPI as needed. Mr.
Jester has not seen the specialist since that Nlmeeasonable jury could find th&r. Byrd
refused to follow a specialist's orders for a soft bland diet and Prilosec 4®oagisehis is not
what Dr. Tapiamost recentlyorderedIn fact, in response to the motion for summary judgment,

Mr. Jester now argues thtaie medical defendants were deliberately indifferent for relying on the
specialist's 2016 order for a regular diet. Byrd is entitled to summary judgment on this
specificclaim.

Aside, however, from Dr. Tapsgorder of a regular diet, Mr. Jesteclaim is construed
more broadly that Dr. Byrd refused to provide him with the bland soft diet dodderiThe Court
now turns to Mr. Jester's claim that the medical physicians denied properetieamhis reflux
and regurgitation.

On May 2, 2016, Dr. Byrd prescribed a mechanical soft bland diet with no processed meats
andadded a further restriction lwiw-fat milk because regular milk was "problematior. Kuenzli
acknowledgeshiat regular milk and processed foods were removed from Mr. Jester's diet because

a lowfat diet may improve GERD symptonMore than a year later, in June 2017, Mr. Jester told
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Dr. Byrd that he was having sorheartburron a random basis after he.aléhe next month, the
mechanical soft diet with no processed meat anefémilk and Prilosec werdiscontinuedThe
reason given for this change in treatment was because Mr. Jester ate triggé&cimoccommissary
and refused to lose weighifter a few weés of being off the Prilosec, Mr. Jessesymptoms
were severagain In October 2017, Dr. Byrd restarted the Prilosec but denied the diet based on
the orderwritten by Dr. Tapiafor a regular diet more than a year and a half earlier

In April 2018, another physician responded to Mr. Jester's complaints of difficulty
swallowing and vomiting by prescribing a no citrus, legume, and tomato diet. The next month, Mr.
Jestefiled two grievances askintipat he be put back on tpesviousdiet because he was vomiting
all the timeon the no citrus diet and he had never vomited while on the soft bland diébweith
fat milk andno processed meats. Dr. Byrd put in a regieeste RMDB—Dr. Kuenzli at the time-
for the additions of no processed meats andfivimilk. Mr. Jester's grievances were dengstd
he was told the bland diet he requested was "not available." Dk6 a471. And a July 2018
medical form lists a no citrus, legume,tomato diet, without including no processed meats or
low-fat milk. Id. at 72. It's therefore reasonable to infer iatkuenzli denied the request to add
no processed meats and Iéat-milk to Mr. Jester's diet

In July 2018, Dr. Byrd acknowledged thdt. Jester was not doing well on the no citrus,
legumes, and tomato diet. Mr. Jester reported difficulty swallowing and vorhiitrigr. Byrdstill
prescribedhe no citrus diet at that time and continued to presdrtheough June 201®r. Rajoli
ordeed the mechanical soft dieh April 19, 2019, but Dr. Byrd prescribed a regular diet on June
26, 2019 Dr. Mitcheff was the RMD at this timend approved the mechanical soft diet that Mr.

Jester requestedDkt. 1476 at 80. There is no designated evide that Dr. Mitcheff knew that
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conflicting diets had been ordered for Mr. Jest&e dkt. 1476 at 81 Mr. Jester continued to ask
for the soft bland diewith low-fat milk andno processed meats.

On July 12, 2019, Dr. Byrd admitted Mr. Jester toitifemary to confirm whether he
really did vomit on the regular diet. Nursing staff confirmed that Mr. Jester pathrstomited
after he ate the regular diet. Nonetheless, a week later, Dr. Byrd ordered a ndegtmmes,
tomato diet, a diet that Mdester had tolBr. Byrd overthe past year caused him to have difficulty
swallowing andto vomit. This was the time frame during which the Court granted Mr. Jester's
motion for emergency medical injunctive relief and oedeéhe defendants to either prescribe the
mechanical soft diet witlow-fat milk andno processed meats or send Mr. Jester to a specialist to
obtain an opinion on whether that diet would improve Mr. Jester's symptoms. On July 29, 2019,
in compliance with th&ourt's order, Dr. Byrd ordered the mechanical soft diet. Mr. Jester was
not sent to the specialist.

In support of their motion for summary judgment, tledendantargue thatan inmate is
not entitled to demand specific carBkt. 159 at 18. That is truand 'medical professionals may
choose from a range of acceptable courses based on prevailing standards oh'thafiedr, 940
F.3d at 965. Mr. Jester responds tpatsisting in ineffective treatment demonstrates deliberate
indifference.All theseprinciples are correct, but whether "acceptable courses” of treatment were
chosen in this case is the dispositive question.

The Seventh Cauit has held thatme clear demonstration of deliberate indifference is
"where a prison official persists in auwrse of treatment known to be ineffectivBetties, 836
F.3dat729-30;see also Arnett, 658 F.3cat 754 (‘A prison physician cannot simply continue with
a course of treatment that he knows is ineffective in treating the inmate's @ofyiGreeno v.

Daley, 414 F.3d 645, 655 (7th Cir. 2005) (continuing to treat severe vomiting with antacids and
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refusing to réer inmate to a specialist over three years created material fact issue of deliberate
indifference). In this case¢he designated evidenahowsthat themedical physician defendants

did notprescribeand approe a particular special digor Mr. Jesterwhen they knewthat other

diets werecausing consistent GERD symptoms, including difficulty swallowingragdrgitation.

Mr. Jester persisthiy told medical staff that when heas given the mechanical soft diet
with low-fat milk andno processed meats for months at a time, his sympagnes essentially
eliminated.Dr. Byrd states in his 201&ffidavit that that diet was stopped because Mr. Jester was
ordering trigger foods off commissary and he refused to lose wBight31-1, 118.In that same
affidavit, Dr. Byrd states that "the mechanical diet appeared to be ineffective, asedter
continued to complain of GERD symptoms while on the 'dlet. Clearly, Mr. Jester disagrees
with thatassertionDr. Byrd continued, "Moreover, &ie was never a clinical reason for Mr. Jester
to be on a mechanical diet, and the last recommendation from Dr. Tapia was for adiegular
Id.

But there is conflicting designated evidence. First, there were numerouspbi@ss for
the soft diet.SecondDr. Kuenzli statd that regular milk and processed foods were removed from
Mr. Jester's didb try to reduce his symptoms of GERD. Moreowr, Jester argues that relying
on a "regular diet" recommendation from February 2016 without allowingché®e the specialist
again while he continued to complain of GERD symptoorsstitutes deliberate indifference.

Mr. Jesterconsistently reported that the regular diet cdusm to vomit, as @l the no
citrus, legumes, or tomato diet. In July 2019, Dr. Byrd isolated him in medical to observe him
vomit after each mealnahe regular diet. Dkt. 148 at 88. Dr. Mitcheff statkthat "[ijn over 30
years of medical practice, | have never seen a thatiabet that specifically restricts processed

meat. There's no medical reason to do so. The same is true ffat loik." Dkt. 1216, § 18 But
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this statement conflicts with the statemefiDr. Kuenzli that lowfat milk and no processed meats
wereadded to the diet because a {tat/dietmight improve Mr. Jester's symptoms. Dkt. 121-7,
8.

Dr. Mitcheff further asserts that, "Mr. Jester has a hist@fy non-compliance with his
various therapeutic diets by regularly consuming foods and beveragehdbat be avoided by
someone with acid reflux, such as summer sausage (processed meat), chocolateadudfeted
beverages, salty higiat foods and other sweets. Mr. Jester does not deny consuming these foods."
Dkt. 121-6, 1 18. Mr. Jesteespondshat althoughhe defendants contend that he orders chocolate,
peanut butter, and ramen noodles from commissary and that they are triggehéoedss the
noodles plain, without the seasoning packet. Dkt. 162 at 1@lddeontends that peanut butter
ard chocolate do not aggravate his refllck.He urges thalhe knows best what foods trigghrs
acid reflux. He has lived with it for many years.

There is nalesignatecdkvidence showinghat anyspecific foods Mr. Jester ordtfrom
thecommissanactualy triggered his acid reflux and vomitindRegardless,wen if Mr. Jester did
order some foods that sometimes causeddversaeactionthat would not justifjkeepng him
on a diet that he has demonstrated causes him to vomit.

The Seventh Circuit has held that "categorical” rules of treatment that depniategof
necessary treatment are not constitutiot{@)] eliberate indifference claims based on medical
treatment require reference to teticularized circumstances of individual inmates."Roe v.
Elyea, 631 F.3d 843, 859 (7th Cir. 2011JI]t is implicit in the professional judgment standard
itself, ..., that inmate medical care decisions must be-fased with respect to the particular
inmate, the severity and stage of timdition, the likelihood and imminence of further harm and

the efficacy of available treatment$d:
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In this case, Mr. Jester has been asking for a special diet (that has been presthibed i
past) because that waseffective treatmerfor him whileother diets are noAlthough "annmate
is not entitled to demand specific care and is not entitled to the best care possixatiied to
reasonable measures to meet a substantial risk of seriou$ Aaneit, 658 F.3d at 754[T]he
Eighth Amendment safeguards the prisoner against a lack of medical careythasuftain pain
and suffering which no one suggests would serve any penological plirpesies, 836 F.3d at
727 (internal quotation omitted).

A reasonable jury could finchat prescribing and approving diefsegular diet or a no
citrus, legumes, tomato djeénown to aggravate Mr. Jester's symptoms was not an acceptable
reasonableourse of treatmengee Walker, 940 F.3d at 965Petties, 836 F.3d at 72B0; Arnett,

658 F.3d at 754Greeno, 414 F.3d at 655. A reasonable jury could find that it was not reasonable
for the medical defendants tefuse to providér. Jester a soft bland diet witbw-fat milk and
no processed meats.

A reasonhble jury couldfurther find that defendants Dr. Kuenziind Dr. Byrd were
deliberately indifferent to Mr. Jester's acid refhecause of their personal involvement in denying
him the diet that he requested to alleviate his acid refluxa jury could find that they were not.
But making the determination requires factual findings and credibility detations, tasks that
are for a jury. Therefore, as to this claim, the motion for summary judgmesé¢nged as to Dr.
Kuenzli and Dr. Byrd However, thenotion for summary judgment gganted as to Dr. Mitcheff,
who approved the precise diet Mr. Jester requested. DH6 3480. While Mr. Jester was under
conflicting diet orders while Dr. Mitcheff was RMD, there is no designated evidéatedt.
Mitcheff was personally responsible for that, and § 1983 liability requires personal inealvem

Colbert, 851 F.3d at 657.
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IV. Conclusion

For the reasons discussed above, the motion for summary judgment, dkt.dgdaréps
as to the claims brought agaidefendant®r. Jimerson, Dr. Pearcy, and Kimberly Hobson. Any
claim that Dr. Mitcheff denied surgery for Mr. Jester in 2011 and 20di8nsissed as untimely
The motion for summary judgment, dkt. [119]dsnied as to theeflux and special dietlaims
brought against Dr. Kuenzli, and Dr. Byahd granted as to Dr. Mitcheff No partial final
judgment will issue at this time

Mr. Jester's motion for ngparty civil contempt and enforcement of Court ordered

medical injunction, dkt. [163] idenied without prejudice subject to the further proceedings in
this action although the Entry of July 26, 2019, granting Mr. Jester's motion for emergency
medical injunction, dkt. 98emains in effect.

Thereflux and special diatlaims will be resolved by settlement or trial. The Magistrate
Judge is requested to set thigteiafor a status conferenaadasettlement conference in an effort
to resolve the remaining claims against Dr. Kuenzli and Dr. Byrd.

SO ORDERED.

Date: 10/7/2020

N Patrack \andove
James Patrick Hanlon

United States District Judge
Southern District of Indiana
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All electronically registered counsel

Magistrate Judge Mark J. Dinsmore
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