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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
RICHARD A. FOX,
Plaintiff,
V. No. 2:18¢ev-00237JPHMJID

J. WESTDENNING, et al.

N N N N N N N N N

Defendants.

ENTRY GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT

Plaintiff Richard A. Foxbroughtthis civil rights action unde42 U.S.C. 8 1983. He alleges
thatthe defendants violatdus constitutional rights while he was incarcerated at Wabash Valley
Correctional Facility (“WVCF”). The Complaint sets forth Eighth Amendment deliberate
indifference claims against all defendants and First Amendment retal@sions against Dr.
Jackie WesDenning and Health Services Administrator Kim Hobs®ee.dkts.8, 27.1 Mr. Fox
alleges that the defendants were deliberately indifferent to his severe back pait &rd \tVest

Denning and Hobson retaliated against him for filing grievances.

1 On January 18, 2019, the Court gave Fox until February 15, 2019, to file an amended
complaint, but he failed to do s8ee dkt. 53. Thus, the case proceeds on the claims allowed by
the Court’s orders of June 3, 2018, dkt. 8, and September 11, 2018, dkt. 27.
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The defendants moved for summary judgmekis. 75-77,Mr. Fox responded dkts. 82-
83, and the defendants repliettt. 843 For the reasons stated below, Dr. W@shningis not
entitled to summary judgment asNw. Fox's deliberate indifference claim, but the defendants are
entitled to summary judgment asNts. Fox's other claims.

l. Summary Judgment Standard

A motion for summary judgment asks the Court to find that a trial is unnecessary because
there is no genuine dispute as to any material fact and, instead, the movant is entitlgohémj
as a matter of lansee Fed. R. Civ. P. 56(a). On summary judgment, a party must show the Court
what evidence it has that would convince a trier of fact to accept its version of the Gekas
v. Vasiliades, 814 F.3d 890, 896 (7th Cir. 2016).

To survive a motion for summary judgment, the non-moving party must gesfmcific,

admissible evidence showing that there is a material issue foilCeiatex Corp. v. Catrett, 477

2 To the extent Mr. Fox seeksimmary judgment in his favaeg., dkt. 82 at 1, 20such request

is inappropriate because motions “must not be contained within a brief, response, ao eeply t
previously filed motion, unless ordered by the court.” S.D. Ind. Local Ril@)/ Regardless,
there are genuine issues of material fact as to his Eighth Amendment claim agaWssb
Denning, preventing the entry of summary judgment in his favor on that claim. And the defendants
are entitled to summaryglgment on the remaining claims.

3 Mr. Foxalso filed two surreplies, Dkts. 85, 88, and a duplicate copy of his affidavit in oppositi
to the motion for summary judgment, Dkt. 86. Touplicate copy of the affidavit was unnecessary.
Thesurreplies were not authorized because the defendants did not cite new evidegiceaply

or object to the admissibility of the evidence citelin Fox's responseSee S.D. Ind. Local Rule
56-1(d) (“A party opposing summary judgment may file a surreply brief only if the movant cites
new evidence in the reply or objects to the admissibility of the evidence cited irsploase.”).

The second surreplyas also unauthorized because it wasmely.Seeid. (“The surreply must

be filed within 7 days aétr the movant serves the rep]§). The Courtdoesnot considerthe
unauthorized surrepliegith respect to Mr. Fox's Eighth Amendmaeeliberate indifference claim
against Dr. WesDenning. As explained below, that claim survives summary judgment evaan wh
the surreplies are not considered. Although the Court is not obligated to consigeaubi®rized
surreplies with respect to Mr. Fox's other claims, it has done so in an abundanceoof Asuti
explained below, Mr. Fox's other claims do not survive summary judgevam when the
surreplies are considered.



U.S. 317, 324 (19867 dispute about a material fact is genuine only “if the evidence is such that
a reasonable jury could return a verdict for the nonmoving paxtyérson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986). If no reasonable jury could find for the non-moving party, then there is
no “genuine” disputeScott v. Harris, 550 U.S. 372, 380 (2007).

An affidavit used as support must be made on personal knowledge, set out facts that would
be admissible in evidence, and show that the affiant is competent to testify on thie staibel.

Fed. R. Civ. P. 56(c)(4). Statements th&dll outside the affiant's personal knowledge or
statemats that are the result of speculation or conjectufargr merely conclusory do not meet
this requirement.Stagman v. Ryan, 176 F.3d 986, 995 (7th Cir. 1999).

The Court views the record in the light most favorable to the non-moving party and draws
all reasonable inferences in that party’s fagrba v. Ill. Cent. RR. Co., 884 F.3d 708, 717 (7th
Cir. 2018). It cannot weigh evidence or make credibility determinations on summary judgment
because those tasks are left to the-fiacter. See Miller v. Gonzalez, 761 F.3d 822, 827 (7th Cir.
2014). The Court need only consider the cited matehatst may consider other materials in the
record.Fed. R. Civ. P. 56(c)(3). THeeventh Circuit Court of Appeals has repeatedly assured the
district courts that they are not required to “scour every inch of the record” ttened that is
potentially relevant to the summary judgment motion before t@eamt v. Trustees of Ind. Univ.,

870 F.3d 562, 572—73 (7th Cir. 2017).

Finally, althoughpro sefilings are construed liberallypro selitigants are not exempt from
procedural rulesSee Pearle Vision, Inc. v. Romm, 541 F.3d 751, 758 (7th Cir. 2008) (noting that
“pro selitigants arenot excused from compliance with procedural ruleglgmbersv. Paige, 140
F.3d 699, 702 (7th Cir. 1998) (stating that procedural rules “apply to uncounseled litigants and

must be enforced”).



. Background

The defendantprovide a statement aindisputed matial facts.Dkt. 76 at 3-8. In his
response brief and surreplies, Mr. Rdgntifies several facts that he contends are dispGeed.
dkts. 82, 85, 88. The Court will highlight the disputed facts (to the extent they are supported by
admissible evidencei ithis section and analyze the impact of those disputed facts in its discussion
of the defendants’ motion for summary judgment.
A. Relevant Medical History

Mr. Fox s incarcerated at WVCHis medical records show that he was diagnosed with
lumbar spondylsis with myelopath¥in August 2007See, e.qg., okt. 77-4 at 2;dkt. 831 at 13. At
various times before Dr. WeBtenningtreatedMr. Fox, other prison doctors prescribed the drug
Neurontin for the conditiorSee dkt. 77-9 at5 (showing Neurontin prescriptions from December
2008to November 2009 and from September 204 6dbruary 2018). For example, in 2016, Dr.
Samuel Byrd completl formsrequesting Neurontin for Mr. Fogven though it was a nen
formulary drugSee, e.g., dkt. 831 at 16-18.He noted that a 2010-My showed a “pars defect at
L5/S1 with mild spondylolisthesis of L5 on Sttiatproduces “apparent B foraminal narrowing.”
Dkt. 831 at 16. He reported that Mr. Fox’s primary complaint is “low back pain with associated
[left] buttocks pain that radiates down [the left] leg to top of [the left] f@otd that “[p]ain is
present daily and > 5/10 most daykd’ He noted thaMr. Fox had failednon-steroidal anti
inflammatory medications RISAIDs’), Pamelor, and Tegretol in the past for pain reliéfHe
stated, “Exam findings have been rema[rlkable for about 25% reduction in [range oh]moti

globally. No spasms. Tenderness ovemposacral] spine at 81 . . . . Patient with diminished

4 Spondylosis with myelopathy describes degenerative changes in the spine that damaggal the spi
cord. See https://www.hopkinsmedicine.org/health/conditicarsddiseases/myelopathy(last
visited Sept. 21, 2020).
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but present vibratory sensation of [left] quadriceps, calf, anterior ankle andd#FPegions.”
Id. In August 2017Dr. Byrd requested a renewal of Neurontin because Mr. Fox’s condition was
relatively stable with Neurontin making the pain manageaflat 19. Mr. Fo%s medical records
show that Neurontin was again ordered on November 8, 2017, with a “stop date” of February 5,
2018. Dkt. 77-9 at 5.

Mr. Fox’s medical records also show that prison health care providers provided him with
Naprosyn(also known as naproxeahd aspirin multiple times during his incarceratisee dkt.
779 at 56 (showing Naprosyn orders from October 2008 to December 2008, frooh 2609
to June 2009, from November 2010 to October 2011, and from January 2013 to June 2014), 7
(showing lowdose aspirin orders from July 2016 to March 2019), 12 (showing aspirin orders from
September 2010 to July 2016YIr. Fox contends he is allergicotall antrinflammatory
medicationsincluding Naprosyn, dkt. 77-24 at 93, 104, 3,08ut his medicatecords lisbnly an
allergy toibuprofen,see, e.g., dkt. 77-3 at 2;dkt. 77-4 at 2;dkt. 7710 at 2 dkt. 77-24 at 107
(agreeing that the records list only an allergy to ibuprofen).
B. Interactions with Dr. West-Denning

Dr. WestDenningis a physician licensed to practice medicine in the State of Indiana. Dkt.
77-1 1 1. She began working at WVCF as a physician on October 23]@0fL2.Her employer
was Wexford of Indiana, LLAd. She is approximately 4’11” tall and weighed approximately 98
pounds during her time at WVCH. { 3.

Dr. WestDenning was first scheduled to see Mr. Fox December 15, 2017, for his

monthly diabetes visit, but Mr. Faefused to attend the visitd. § 7;see also dkt. 77-2.She first

5 Citations toMr. Fox’s deposition are to the original transcript page numbers, not the page
numbers “stamped” on the document when it was filed\HECF.



saw and treatelllr. Foxon January 22, 2018, during his monthly diabetes visit. DkL ¥8;dkt.
77-3. During the January visit, Dr. WeBenning conducted an examination tailored to Mr.’§0x
diabetes; she also added a blood-pressure medicktiosee also dkt. 77-9 at 13.

Mr. Fox’s prescription for Neurontin expired on February 5, 2018. Dk8 at 5.0n
February 6, 2018, he completed a “Request for Health Care” form that read:

| was informed by the AM nurse that my pain meds stop[.] All my chronic care

medications was suppose to been reorder last month|[.] | suffer severe chronic pains

daily. . .[.] I have not got my medication at day or nite for two 2 fiaydso | was

told 1 did’] t not have a chronic conditiphYes | dd.] | need my pain medication

urgently[.]Can’t sleep]

Dkt. 1-1 at 17. On February 8, 2018, a certified medicsibtsf responded to the form, writing,
“Scheduled w/MDSC.1d.

Mr. Foxwas scheduled to see Dr. W&snring on February 12, 201&ee dkt. 77-4. At
the time of the appointment, Mr. Faas 6’2" tall and weighed well over 250 pounids.at2; see
also dkt. 77-24 at 77. The parties apparently agree Mrat-oxtold Dr. WestDenning that he had
“poking pains on the [left] side, burning from the buttocks” and that he had not done a
recommended home exercise program for five mosdese.g., dkt. 1-1 at 2;dkt. 77-4 at 1.They
also agree that Dr. WeBtenning delined to renewMr. Fox's prescription for Neurontiand that
the visit was brief~-no more thative minutes See, e.g., dkt. 77-1 1 9;dkt. 77-24 at 89 After that,
however, the parties’ descriptions of the visit vary widely.

On the day of the appointmeiir. WestDenning provided this summary of the visit:

1. [M]usculoskeletal pain[.] Onset: Y#&arsago. Duration: 24 Hours. Additional

information: States he hasdking pains on th@left] side, burning from the

buttocks.” Reports he hasn’t done fhemeexercise programh 5 months. He
became agitated and decided to leave, called me a “bitch.”

Dkt. 77-4 at 1.

® The signature is illegible, but the initials after the name clearly read “CBs&.dkt. 1-1 at 17.
6



On the same day, she completed a “Report of Conduct” form about the visit. El&.af7
4. She wrote: “Mr. Fox became agitated during visitestde was leaving. He repeatedly yelled
at me before leaving & said ‘bitch’ on his way oud”

In her summary judgment affidavit, Dr. West-Denning describediisit as follows:

This visit was very brief, as Mr. Fox became agitated, spit on metgeheshme,

and called me a “bitch” as he left the room. Because the visit terminated early, |
was unable to conduct a full history and physical examination of Mr. Fox. Prior to

leaving the room, Mr. Fox described poking pains on his left side, and complained
of a burning sensation from the buttocks. Mr. Fox further stated that he had not
done his home exercise plan in five months.

As a result of the February 12, 2018 vikibx was given a conduct report. Due to

Mr. Fox’s aggressive demeanor, the fact tieatied profane language towards me,
spit on me, threatened me, and further due to the size disparity between Mr. Fox
and myself, | felt threatened by Mr. Fox’s actions on February 12, 2018.

Dkt. 77-1 99 9-10. She addresséér treatment decisions as follew

Because | was unable to conduct a full history and physical assessment on February
12, 2018, and further provided that | had never previously assessed and treated Mr.
Fox for his complaints of back pain, | did not renew the order for Neurontin, which
was previously ordered by Dr. Byrd. In addition, based on my understanding of the
applicable guidelines for prescribing ntormulary medications as well as my
interpretation of appropriate medical care, in order to request a medicatioassuc
Neurontin such request would require documentation of neuropathy, specific tests
to assess sensation and reflexes, and documentation of failure of multiple other
medications.

Prior to February 12, 2018, when | treated Mr. Fox for diabetes, hypertension, and
hyperlipidemia | could not detect any problems on Mr. Fox’s history or physical
exam which would allow me to prescribe Neurontin under the applicable standard
of care and prescribing guidelines. Mr. Fox’s back pain was controlled enough at
the time of the February 12, 2018 visit for him to climb up and down off the exam
table without using the provided step, for him to get off the table quickly and
approach me with alacrity, and for him to bend at the waist to better scream
expletives with his face mere inches frormmand spit upon me from close range,

as | am much smaller than Mr. Fox and was seated at the time.

Because Mr. Fox’s medical records indicated that he had not received any
Neurontin medication for approximately one week, there was no medical need to
provide a taper for Mr. Fox’s Neurontin following the February 12, 2018, visit, as
his Neurontin levels would have already decreased significantly as a result of not
taking the medication.



Dkt. 77-1 N 1+13.

At his deposition, Mr. Foxestified that Dr. WasDenning did not want to acknowledge
his spondylosis at the appointment, told him he did not have spondylosis, and asked him who told
him he had spondylosis. Dkt. 77-24 at B&. continued:

| leaned back in the chair. The Sarge looked at me and | lcaikieitn, and he
tapped me on the shoulder. | said, Wow, ma’am, | said | see where this is headed.
You can pretty much-you got a computer right there. Look everything up. Are
you telling me how to do my job? No, ma’am, not at all.

| said most doctors, no disrespect to you, usually take a history first. She didn’t say
nothing. | said for some reason it seemed like a problem when | talk or say
something pertaining to my condition. You said | don’t have spondylosis, so I'm
assuming that you didn’t review my medical records or anything of that nature. She
said, Well, yes, | did. Okay. So you'’re very aware what my condition is, right?

She said, Well, the only thing I'm worried about is your diabetes, on everything.
She never said anything about no spondylosis. | said, Ma’am, you know, my
medicine discontinued February 6. That's basically why we’re here is to discuss to
get this medicine reordered and renewed or whatever, because unfortunately it
stopped.

She said let me look. She look&he in the computer . . . . She said, How long you
had this? | said, Around 2005, '06, something like that. | can’t recall right off. She
said, Who told you this was a chronic condition, and who said it was spondylosis?
| just rattled off several nameBy. Clare, Dr. Neil, Dr. Byrd, Dr. Rajoli. | just
named off some doctors. | said all of these people. Physical therapy.

Like I said, it just wasn’t a good day. | felt like she was trying to really, not make
me mad, but agitate me by keep asking me who is telling me this . . . . | said why
was all of the other medicines reordered, but not the pain medicine? She said, |
don’t know. | said because, Doc, this don’t make a lot of sense. All of these other
conditions was pretty much, to me, stable and under control . . . . | can’t control this
here. This is my main focus. This is the one | need you to focus on the most. She
was like, Well, we’ll see if we get around to that.

Id. at 81-83. Mr. Foxtestified that he talked about his pain, but Dr. \Al@shning only wanted to
discuss his diabetekd. at 82-83. According to Mr. Fox, at some point, Dr. Wd3&nning said,

“Get him out of here,” at which point officers grabbed him by the arms and pulled him out of his



chair.ld. at 89. He denied calling Dr. WeBenning a“bitch,” but admitted he said “son of a
bitch.” Id. at 90. He denied being agitatéd.

In the affidavit attached to his summary judgment respdvisefFox addedthat, at the
Februaryl?2 visit, he “simply requested [his] pain medication reorder” and was “basioaliyg t
to address some other matters concerning [his] chronic care conditidtfiatDr. WestDenning
“clearly stated” that she did not believe he had a chronic caréiconaind that he wa$probably
faking.” Dkt. 821 at 2. According td/r. Fox, hethen said, “Maybe you should go by the history,”
and Dr. WesDenning then said “something” in a disrespectful marideAt that point,Mr. Fox
said, “Don[]t disrespect mdady.” Id. Dr. WestDenning responded, “Stop crying,” to whilef.
Foxreplied, “ain’t that a bitch.Td. At that point, Dr. WesDenning had him escorted oud. Mr.
Fox emphasized that he did not decide to leave the appointhdeirt. his summary jugment
response, which was verifiesge dkt. 82-1 at 1, Mr. Foxdenied that he was aggressive, that he
screamed, and that he spit in Dr. WBsihning's facesee dkt. 82at 11.

As mentioned, after the February 12 appointment, Dr. \Desning submitted &Report
of Conduct” form related to the visiee dkt. 77-16 at 4. Dr. WesDenning signed the form as the
“reporting employee,” and Kim Hobsera registered nurs@mployee of Wexford of Indiana,
LLC, andthe HealthServices Administratoat WVCF—signed her name in the block labeled
“Signature of immediate supervisold.; seealso dkt. 77-17.Mr. Foxwas ultimately charged with
“insolent/vulgar/profane behavior.” Dkt. 716 at 1, 3, 4Mr. Fox pleaded guilty to the chargiel.
at 1.

OnFebruary 13 and 17, 2018, Mr. Foampleted Health Care Request forms. Dki. dt
15-16. He asked to see someone urgently for his chronic back condition and complained of serious

pain after his Neurontin was discontinuédl.at 15. He noted that Dr. WkeBenning ended the



February 12 appointment early because she “got mad” and said that, if she wasgut ggmrder

his pain medication, he needed to know why..at 16.An unidentified certified medical assistant
(“CMA") " responded by writing that, “per policy” pain is not considered a chronic care condition
and Mr. Foxmust see nursing sick call firstl. at 15-16.

Mr. Fox completed a Health Care Request form on February 20, 2018. D&t. H&
complaired of unnecessary pain in his back, legs, bnttocks.ld. He said he could not stand,
walk, or sleep without serious paidl. He asked to be sedml In response to the forricensed
practical nurse (CPN”) Michelle Hadley sawr. Fox on February 23, 2018. Dkt. B/at 1-2. In
her treatment nojéladley wrote, “Seen by MD 2/12/18. Back pain was attempted to be addressed.
Refer to provider note. Back exercises were provideet 4t 2.

Mr. Fox completed another Health Care Request form on February 28, 2018. Bkt. 77
He acknowledged that Hedseenthe doctor on February 12 but stated that his medication had
not been reordered and mentioned his chronic back conditioim response to the form, LPN
Kelly Loveall sawMr. Foxon March 6, 2018. Dkt. #7. She instructed him to complete his home
exercisesld. She also contacted Dr. Wd3éenning about possible pain management options. Dkt.
77-1 § 15. Dr. WesDenning recognized that Mr. Fexmedical records listed an “allergyd
ibuprofen but noted that, at the time, he was taking aspirin without issue and that asp&in is t
same class of medication as ibuprofiehy 16. She also noted thdt. Fox had been prescribed
Naprosyn (also known as naproxen) at various times from 2008 to 2014 without reported
symptomsld. Although she normally prefers to discuss the risks and benefits of a medication with

a patient, she could not do so on February 12 becalde Bbx’s actionsld.  17. Nursing staff

" The responses appear to have been signed by the same person, but the signature is illegible,
except for the initials “CMA” following the namé&ee dkt. 1-1 at 15-16.
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also assured her that adission of the risks and benefits of naproxen took place at the March 6
nursing sick call visitld. Based on this information and the fact that naproxen is considered low
enough risk to be available ovérecounter, she felt it was medically appropriébeorder
naproxen foMr. Fox. Id. Mr. Fox testified that he told medical staff that same day that he could
not take naproxen because of an allergy. DkR2Z at104.

On April 16, 2018Mr. Fox saw Dr. WesDenning for a chronic care visit to address hi
hypertension, hyperlipidemia, and diabetes. Dkt1@7 Mr. Foxalso wanted to discuss his back
pain.ld. at 4. Dr. WesDenning performed a physical examination, which showed normal strength
in the bilateral extremitiegntact sensation in the lowexteemities,and an intact gait. Dkt. 7¥
at 1 1821; «kt. 77-10. She also performed two tests designed to determine the presence of
neuropathic pain and which are required for the approval of Neurédtifhose tests returned
normal results, so she dibt believe that neuropathy was significantly contributing to Mr.g-ox
pain or that Neurontin was an appropriate medicatichn.Instead, she prescribed Keppra. Dkt.
77-1 1 22. She believed Keppra would be a suitable alternative to Neurontin givieisthatanti
epileptic during like Neurontin and that it is less trafficked than Neurdutin.

On June 2, 2018JIr. Fox completed another form requesting health care. Dki.4/ He
said he was scheduled for sick call that day but could not go because of serious pain and lack of
mobility. Id. He said that Keppra did not help his pain and only made him slegpye said he
was in serious pain and needed to see the dadidfadley sawMr. Fox at his cell door on June
5, 2018, and referred him to Dr.aatDenning for pain control and medication management. Dkt.
77-13. Dr. WestDenning sawMr. Fox on June 11, 2018. Dkt. 7I5. He complained of severe
pain but admitted that he could complete most activities of daily livth@r. WestDenning did

another physical exam and again found normal strength in the bilateral extremiaes, int
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sensationand intact gait.Id. She again performed the tests for neuropathic pain and again found
normal resultsld. She still did not believe that Neurontin was appropriate for Mr. Fox, but she
prescribed another argpileptic, Trileptal believing it to be a stable alternative that is not
subject to the level of scrutiny that requests for NeurontinDdett 77-1 1 25-27. At the time of
his deposition in May 2019, Mr. Faxas still taking Trileptal, which had been continued by Dr.
Byrd. Dkt. 77-24 at 162.
C. Grievances and Responses

On February 20, 2018, Mr. Fdied an informal grievance. Dkt. 722. He complained
about the discontinuation of his Neurontin and asked why his pain medication had not been
reordered, suggesting that he was suffering and cooficsleep. 1d. Regenia Robinsera
registered nurse, employee of Wexford of IndidniaZ, andthe Director of Nursing at WVGH
responded to the informal grievance. Dkt2IA] 2 dkt. 77-22. To prepare her response, Robinson
reviewedMr. Fox's medical recais, including the medical records generated as a result of the
February 12 visit. Dkt. 721 § 2. In her response, dated March 1, 2018, Robinson wrote, “Seen
by MD on 2/12/18. MD attempted to address your complaint of back pain but you became agitated,
caled her a ‘bitch’ and left before you could be assessed. No new orders for Neurdriig w
addressed until you are seen by MD.” Dkt. 77-22.

On February 23, 2018, Mr. Fdiked another informal grievance. Dkt. -ZB. He said he
had submitted 3 “health care forms” complaining that his pain medication had not drelemad.
Id. He said he was in serious pain daily, could not stand/walk, had a lack of mobility, could not
sleep, and needed to see a doctor urgeltthRobinson responded to this informaley@nce on

March 1, 2018, andirectedMr. Fox to her response to the February 20 grievddce.
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TheFebruary 20 and 23 informal grievances were the first Rml@nsornwas made awar
of Mr. Fox’s complaints concerning his pain medication and his February 12 visit with Dr. West
Denning. Dkt. 7721  4.During the time period at issue in this laws&tbinsonprovided no
direct medical care tMr. Foxfor his back pain and did not personally evaluate Mr. fleoxany
of his conditionsld. 1 5-6.In his first surreplyhoweverMr. Foxstatel that Robinson was awar
of his serious medical condition before Dr. WBsnningstarted working at WVCF because she
personally sawr. Fox with other doctors. Dkt. 85 at 3.

As the Director of NursingRobinsondid not have the authority to prescribe medication;
instead, her role was to ensure that offenders had access to medidakcafé21 9 6. Based on
her review oMr. Fox's medical records, she believed he was provided with access to medical care
in February 2018d. 1 7.

On March 8, 2018\Ir. Foxfiled a formal grievance. Dkt. 7¥8. He complained that Dr.
WestDenning did not reorder his pain medication on February 12, 281Be said he was in
serious pain, could not sleep, and was unable to walk due to the constahtpdamasked to be
seen or have the matter addressed immediatélyOn March 12, 2018, WVCF Grievance
Specialist Thomas Wellington emailed Hobson about the grievance. Dk8. Hobson reviewed
Mr. Fox’s medical records and responded to the grievance on March 14, 2018.-Dkf] Z47She
noted that Dr. West-Denning had observed that he wasoopliant with his exercise plan, that
he terminated the last visit, and that Dr. W@shring would not renew his pain medication
without a complete assessment. Dkt. 77-20. She concluded, “If you have a medical condition you
wish to be seen for submit a [health care request form] and you will be scheduled for noksing si

call.” Id.
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Wellingtoris March 12 emaivas the first timédobsonwas made aware of the complaints
outlined in the grievance. Dkt. 777 1 3. During the time period at issue in this lawsuit, Hobson
did not provide any direct medical careMo. Fox for his back condition and did not personally
evaluate him for any of his medical conditiond. 1 5-6. In his first surreplyhowever, Mr. Fox
statal that Hobsonwas awae of his serious medical condition before Dr. WBsinningstarted
working at WVCF because she personally $émvFox with other doctors. Dkt. 85 at 3.

D. Changesto Medical Records

In his complaint, Mr. Forlleged that, at some unspecified point in time, Dr. ViDestning
and Hobson altered his medical recof@®, e.g., dkt. 1 at 28.

In her summary judgment affidaviDr. WestDenningstatal that she did not falsifyr
alter Mr. Foxs medical records; instead, she entered information into his medical records
contemporaneously with ascertaining such information. Dkf. ¥29. In her summary judgment
affidavit, Hobsorstatel that shelid not falsify of impropdy alterMr. Foxs medical records and
that shéhas never manipulated or altered a patient’s records to remove diagnhosé&y mhacters.

Dkt. 77-17 § 7. Dr. WesDenningand Hobsn explainedhat prisoners’ medical records are time
stamped and identify the individual entering the information into the system. Dkt 2B;dkt.

7717 | 7. Theystatedthat, should a record be added, amended, deleted, or changed it any way,
there would be a time stamp associated with such action and the name of the person making the
change would appear at the end of the time stégnp.

At his deposition, Mr. Foxestified that his medical records were altered to renmise
diagnosis of spondylosis and to remove it as one of his chronic care conditions.-RPkiaf7¥33,

137-38 He testified that Hobson told him she changed his records because she did not think the
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condition should be considered chronic anymore and because she did not considéospax
a conditionld.at 141.

In January 201Mr. Foxfiled a grievance about Hobson’s refusal to recognize spondylosis
as one of his chronic care conditioBee dkt. 831 at Z—248 The grievance was denied, avd
Fox appealed, alleging that Hobson refused to acknowledge his spondylosis as a chronic care
condition in retaliation for the lawsuit he had filed against feerAfter Mr. Fox's appeal, Dr.
Byrd decided that spondylosis shoalghainbe listed as one &flr. Fox’s chronic care conditions.
Id. at 23.

IIl.  Discussion

A. Eighth Amendment Medical Care Claims

Mr. Foxasserts Eighth Amendment medical care claims against all three defendants. At all
times relevant tdr. Fox’s claim, he was a convicted offender. Accordingly, his treatment and the
conditions of his confinement are evaluated under standards established by the Eighth
Amendment’s proscription against the imposition of cruel and unusual punisiSeegrelling v.
McKinney, 509 U.S. 25, 31 (1993) (“It is undisputed that the treatment a prisoner receives in prison
and the conditions under which he is confined are subject to scrutiny under the Eighth
Amendment.”).

Pursuant to the Eighth Amendment, prison officials have a duty to provide humane
conditions of confinement, meaning, they must take reasonable measures to guarantety the saf
of the inmates and ensure that they receive adequate food, clothing, shelter, aadl caselic

Farmer v. Brennan, 511 U.S. 825, 83(1994). To prevail on an Eighth Amendment delger

8 The Court cites the response to the grievammiMr. Fox's appeal because the grievance itself
does not appear to be in the record.
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indifference medical claim, a plaintiff must demonstrate two elements: (1) lerexlffom an
objectively serious medical condition; and (2) the defendant knew about the plagutiftigion
and the substantial risk of harm it posed but disregarded thatdiskt 837;Pittman ex rel.
Hamilton v. County of Madison, 746 F.3d 766, 775 (7th Cir. 2014J.0 determine if the Eighth
Amendment has been violated in the prison medical context, [courts] perfornstemanalysis,
first examining whether a plaintiff suffered from an objectively serious ecakdondition, and
then determining whether the individual defendant was deliberately indifferent tmtitition.”
Pettiesv. Carter, 836 F.3d 722, 727-28 (7th Cir. 2016) (en banc).

For purposes of summary judgmetie defendants concede tivat Fox’s back pain and
previous diagnosis of spondylosis constitute objectively serious medical conditides the
Eighth Amendment. Dkt. 76 at 14. They argue only that they did not display deliberate indé&ferenc
to such conditiondd.

“[Clonduct is ‘deliberately indifferent’” when the official has acted in anninb@al or
criminally reckless manner.e., thedefendant must have known that the plaintiff was at serious
risk of being harmed [and] decided not to do anything to prevent that harm from occurring even
though he could have easily done sBdard v. Farnham, 394 F.3d 469, 478 (7th Cir. 2005)
(internalquotation marks and quoted authority omiftépA] refusal to treat a medical condition
marked by the existence of chronic and substantial pain may give rise to an Eightindené
claim.” Walker v. Benjamin, 29 F.3d 1030, 1040 (7th Cir. 2002) (summargiGutierrez v.
Peters, 111 F.3d 1364, 1373 (7th Cir. 1997)A] medical professional’s erroneous treatment
decision can lead to deliberate indifference liability if the decision was made ab#ence of
professional judgment.Johnson v. Doughty, 433 F.3d 1001, 1013 (7th Cir. 2006J.0 infer

deliberate indifference on the basis of a physician’s treatment decisioledisen must be so far
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afield of accepted professional standards as to raise the inference that it wasatigtizated on

a medicaljudgment.”Norfleet v. Webster, 439 F.3d 392, 396 (7th Cir. 2006). In addition, the
Seventh Circuit has explained that “[a] medical professional is entitlegféoetice in treatment
decisions unless no minimally competent professional would have [recommended thenskene

those circumstancesPylesv. Fahim, 771 F.3d 403, 409 (7th Cir. 201dnternal quotation nréts

and quoted authority omitted). “Disagreement between a prisoner and his doctor, or even between
two medical professionals, about the mopourse of treatment generally is insufficient, by itself,

to establish an Eighth Amendment violatiotd”

1. Dr. West-Denning

Mr. Fox contends that Dr. Wefdenning’s “grossly incompetent care and attitude” on
February 12 showsevidence of intentional mistreatment and, whether or not they had a
disagreement at the February 12 appointment, he should not have been in pain for more than two
months until she finally examined him and prescribed Keppra. Dkt. 828aH#é also contends
that Dr. WestDenningwas deliberately indifferent because she prescribed naproxen to him on
March 6 even thoughe isallergic to antinflammatoriesid. at 2.

Dr. WestDenning argues that her failure to prescribe Neurontin at the February 12
appointment was nahe result of deliberate indifference, but rather was based on a medical
decision not to prescribe a powerful drug without personally completing a physical examinati
and her belief that no taper was requiadigr his Neurontin prescription expired. DK6é at 15
16. She emphasizes that Mr. Fox’s own belligerent actions prevented her from completing the
required examination, arguing, “It is difficult to imagine that a decision to foregbyaical
assessment of a patient who is aggressive, screaming and spitting his doatoradaasing

profanity is a substantial departure from accepted professional standldrds16.
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The designated evidence shows theeegenuine issue of material fact asvtoy Dr. West
Denning did not prescribe any pain medication for Mr. fvaxether Neurontin or something else)
at or immediately after the February 12, 2018, appointmiaking the facts in the light most
favorable toMr. Fox, as the Court must, the evidence shows that Mr. Fox had a long history of
being treated for spondylosis and severe back pain while in the correctional system anah had bee
prescribed Neurontin for that condition in 2016 and 2017 by Dr. BBgal.e.g., Dkt. 774 at 2;
dkt. 77-9 at 5.In August 2017 Dr. Byrd reordered the Neurontin besaut was makinir. Foxs
pain manageabjehatprescription was renewed in November 2017. Dkt97t 5;dkt. 831 at
19. Mr. Foxs prescription for Neurontin was discontinued on Februar08.8 Dkt. 779 at 5
Thereafter Mr. Fox was scheduled for an appointment with Dr. \ARehning because he
complained of “severe chronic pains” and that he needed his medication urgentle lecaos!d
not sleep Dkt. 1-1 at 17 Dr. WestDenningreviewedMr. Foxs medical records before the
February 12, 2018, apmtmentbut refused to discuss the spondylosis condition with him, instead
saying she did not believe he had a chronic care condition and was “probably faking” when he
tried to talk to her about his pain and the discontinuation of the Neurontin. DR& a78%+83;
dkt. 821 at 2.Finally, whenMr. Foxtold Dr. WestDenning not to disrespect him, she said, “stop
crying” and then had officers forcibly remove him after he said, “ain’t that a bitch8arr 6f a
bitch.” Dkt. 82-1 at 2. Mr. Fox alsodenies that he was agitated and that he screamed at Df. West
Denning or spit in her face. Dkt. 82 at 11.

A reasonable jyrcould infer fromthe designated evidence that Dr. WBshning knew
aboutMr. Fox's medical historyincluding his painyet refusedo treat the painA reasonablg@ury
couldalsoagree thattaken in the context of her refusal to acknowledge Mr.sFoondition,Dr.

WestDenningsimply refused to treat higainout of malice, not based on her medical judgment.
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Dr. WestDenning may have had legitimate reasons based on her medical judgment for not
prescribing Mr. Fox his requested drug of choice, Neurontin, but that decision would not preclude
her from prescribing another medication, prescription or over the counter, to treat Mpdtiox's
Instead, Mr. Fox went from February 12 to Marcith no treatment whatsoever for paks a

result, Mr. FoxXs deliberate indifference claim against Dr. WBsnning survives summary
judgment.See Gil v. Reed, 381 F.3d 649, 661-62 (7th Cir. 200@)eeno v. Daley, 414 F.3d 645,

655 (7th Cir. 2005).

Dr. WestDenning faults Mr. FoxXor focusing on “the precise words” he used at the
February 12 visifthat is,whether he called her a “bitch” or said “ain’t that a bitch” or “son of a
bitch”) and theway that visit was terminatef@lhat is,whether she ended it or he decided to leave
early). Dkt. 84 at 5. She contends that these facts do not matter because, regardiaspraicige
profanity Mr. Fox used and why exactlhe appointment ended, it is undisputed that it ended
before she conducted the physical examinatiatshe deemed necessary to support a prescription
for Neurontin.ld. As explained, Mr. Foxlisputes more than just the precise words he used at the
February 12 visit and the reason the visit ended. He disputes the entiug torthe point where
Dr. WestDenning claims he “became very agitated” and has come forward with evidence from
which a reasonabiery could infer that Dr. West-Denning had no intention of examining him for
back pain but rather maliciously decided not to treat his back pain before the February 12
appointment even began.

Dr. WestDenningfurther contendghatMr. Foxis essentially complaining about a single
instance of disagreement atitht, when she finally did examine him two months later, she
prescribed pain medications. Dkt. 84 at 6. But a single instance of refusing tatrdeg enough

to support a claim of deliberate indifference where, as here, éine disputethctsthat if believed
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by a jury are sufficient tgupport the inference that the refusal was a deliberate and potentially
malicious actSee Gil, 381 F.3d at 662.

On the other hand, jry very well may reject Mr. Fox's testimony, accept Dr. West
Denning's versionfcevents and determine that shleasnot deliberately indifferent to Mr. Fox's
pain. But reaching either conclusion will require making credibility determinagindsesolving
contested factual issues, functions that are reserved for ajoimpson v. Advocate Health and
Hospitals Corp., 892 F.3d 887, 893 (7th Cir. 2018).

Accordingly, Dr. WestDenning's motiorfor summary judgment as to Mr. Fox’s Eighth
Amendment deliberate indifference clamust be denied.

2. Director of Nursing Robinson and Health Services Administrator Hobson

Mr. Fox contends that Robinson and Hobson were deliberately indifferent when they
responded to his grievances in February and March 2018. Dkt. 1 at Rpbinson andHobson
arguethat they had no personal knowledgevsf Fox's medical condition during the time period
at issue in this lawsuénd simply relied on Dr. Wefenning'’s treatment notes to respond/ito
Foxs grievancesDkt. 76 at 19-21. Thus, they argir, Fox cannot demonstrate that they were
aware of a substantial risk of harm to Mr. Feoxd deliberately disregarded that rikk.

The Court agrees thadlr. Fox cannot demonstrate that Robinson and Hobson were
deliberately indifferent to his serious medical needs. The crux of Mis Bekberate indifference
claim is that Dr. WesbDenning failed to provide appropriate medical care. Robinson and Hobson
are only implicated because they did not do anything in respode toxs complaintsabout
Dr. WestDenning's treatment. “An inmate’s correspondence to a prison administrator
may...establish adsis for personal liability under § 1983 where that correspondence provides

sufficient knowledge of a constitutional deprivatioRérez v. Fenoglio, 792 F.3d 768, 7882
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(7th Cir. 2015) (citingvance v. Peters, 97 F.3d 987, 9983 (7th Cir. 2015))But there is no
evidence that Robinson and Hobson were aware of a seriows MskFox. When Rolmson and
Hobson received grievances frovn. Fox, they reviewed the grievances, his medical records, and
responded based on their consideration of these documents.7Elkt. 7 4;dkt. 77-21 {1 24.
There is no evidence that they were aware of a substantial risk of harm to Mnd-disregarded
that riskwhen they responded to his grievances in February and March 2018.

Mr. Fox does not address Robinson’s and Hobson’s alleged deliberate indifference in his
response brief at aflr dispute any of the material facts they posited for this clsgegenerally
Dkt. 82 a point Robinson and Hobson note in their regdg,dkt. 84 at2—3. Mr. Fox mentiors
Robinson and Hobson in his first surrepdge dkt. 85 but he again fad to dispute any of the
material facts related to his claims thatytlweere deliberately indifferent to his serious medical
needswhen they responded to his gréces. Instead, he stagenly that Robinson and Hobson
acquiredsome unknown knowledge about his back condition at some unknown point in time
before responding to his grievancks at 3.Even if the Court considers theseswornfactual
statements fronMr. Fox’s unauthorized surreply, howevbft. Fox fails to raise a genuine issue
of material fact as tavhether Robinson and Hobson were aware of a serious risk of halm to
Fox at the relevant time-when they responded to his grievances in February and March 2018.
Accordingly, Hobson’s and Robinson’s requests for summary judgmeMroiroxs Eighth

Amendment deliberate indifference claims are grahted.

%In his first surreply, Mr. Fostates that Robinson and Hobson were deliberately indifferent in
responding to his grievances because they “deliberately, intentionally fdlsdafer conspired

with intention to cover up wrondoing” and that they “deliberately and intentionally fiad$d]
information[], basically conspiring with Doctor Welsenn[ing]in responding to his grievancés

Dkt. 85 at 23. Even if the Court considers this unauthorized surrédphgespeculativestatements

do not change the outcome because they are not sworn and, in any event, are conclusory and
unsupported by any record evidenSee Collinsv. Seeman, 462 F.3d 757, 760 n.1 (7th Cir. 2006)
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B. First Amendment Retaliation Claims

While the Court allowed Mr. Foxo proceed with First Amendment retaliation claims
against Dr. WesDenning and Hobson, dkt. 27, the precise contouvdr ofFox's retaliation claims
against Dr. WesDenning and Robinson are not clear. In their summary judgment brief, the
defendants undstoodMr. Foxto be contending that: (1) Dr. Wd3enningand Hobsometaliated
against him by providing inadequate medical treatment, beginning with the February 12, 2018,
appointment; (2) Dr. Wedbenning and Hobson retaliated against him for filingggginces by
altering his medical records; and (3) Dr. WBsinning and Hobson retaliated against him by
including false information in the February 12, 2018, conduct repartkt. 76 at 2%25. In his
response and surreplies, Mr. Fdidl not dispute thisharacterizationSee generally dkts.82, 85,
88.1° Thus, the Court limits its discussion to these alleged acts of retaliation.

To prevail on aFirst Amendment retaliation claim, a plaintiff must show tt{&) he
engaged in activity protected by the Fitghendment; (2) he suffered a deprivation that would
likely deter First Amendment activity in the future; and (3) a causal connectivadethe two.”
Watkins v. Kasper, 599 F.3d 791, 794 (7th Cir. 201(0nternal quotation marks and quoted
authority omited). Dr. WestDenning and Hobson do not contest tat Foxengaged in activity
protected by the First Amendment when he filed grievances in February and March 2018. Dkt. 76
at 21-25.They also do not argue that the deprivations he alleges (deniedahtwadie, falsified

conduct report, and altered medical records) would not likely deter First Amendotisity.*

(unsworn statements do not satisfy the requirements of Fed. R. Civ. Biag6)an, 176 F.3d at
995 (conclusory statements do not satisfy Fed. R. Civ. P. 56).

10 1n his response brief, Mr. Folkas a heading that says, “The plaintiff, First Amendment
Retaliation Standard, WeBtenn[ing], K. Hobson, R. Robinson,” Dkt. 82 at 10, but he does not
develop the argument about Robinson or cite any evidence supporting such a claim.

1 In discussing Mr. Fds claim that Dr. WesDenning retaliated against him by providing
inadequate medical care, the defendants state in conclusory fashion that MasFdailed to
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Id. Instead, they focus on whethilr. Fox's protected activity wasausally connected to the
allegedly retaliatory actions

As to that element, a plaintiff must show that “the protected activhig Engaged in was
at least a motivating factor for the retaliatory actioArther v. Chisholm, 870 F.3d 603, 618 (7th
Cir. 2017).To “demonstrate that a defendant was motivated to retaliate based on protected speech,
the plaintiff must first produce evidence that the defendant knew about the projsetet.s
Consolino v. Towne, 872 F.3d 825, 830 (7th Cir. 2017). Suspicious timing can be evidence of a
causal connection, bua“caual connection can then be demonstrated by suspicious timing alone
only when the . . . action follows on the close heels of protected expres$)ams.V. Indiana,
941 F.3d 303, 309 (7th Cir. 2019) (addressing First Amendment retaliation claim in emgloymen
context). The Seventh Circuit “typically allow[s] no more than a few days to elaps&ttions to
qualify as coming “on the close heels” of protected expression, although thi®rgextspecific
analysis with no formal legal rufeld.
1. Inadequate M edical Treatment

Dr. WestDenningand Robinson argue that the medical treatnvmtFox receivedwas
not inadequate and, even if it wadr. Foxs retaliation claim is still deficient because his
complaints abouhis medical care date to February 1D18—which wasbefore he filed any
grievances related to that calbkt. 76 at 21-23. Moreover, they contend, Mr. Fox has not shown

any causal connection between the alleged retaliatioManBoxs protected speechd.

show that the alleged deprivation would likely deter First Amendment activity intiwe f’ Dkt.

76 at 22. They do not develop this argument, thereby waiving it. Regardless, it is foreclosed by
Seventh Circuitaselaw which provides that “denial of medical treatment is a deprivation likely

to dissuade a reasonable person from engaging in fEttse Amendment activity.Perez v.
Fenoglio, 792 F.3d 768, 783 (7th Cir. 2015) (citiMurphy v. Lane, 833 F.2d 106, 108 (7th Cir.
1987)).
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In responseyir. Fox says, without citation to evidendbat Dr. WestDenning“felt it was
her duty/job to punish the plaintiff Mr. Fagther than treat him simply because of his filing prison
grievance, complaint.” Dkt. 82 at 6. After citing several Health Care Request {diatex
February 6, 2018, March 6, 2018, and April 16, 2018), he also states that DiD&viestg
“simply wanted to punidhthe plaintiff instead of treating his medical need[s] on 2-12-2018.”
at 14. He also states that Dr. W&stnning“had no intention to do anything or12-18 because
of my grievances letters et al. file on hdd’at 18.

Based on Mr. Fox’s response, the Court understands MitoHmxrelinquishing any claim
of retaliation against Hobsan connection with his medical treatmearid instead merely to be
contending that Dr. Weddenningrefused to treat him at the February 12, 2018, appeint in
retaliation for grievances he had previously filed againsthas Dr. WestDenning argues,
however,Mr. Fox did not file a grievance about Dr. Wd3énnings medical treatment until
February 20, 2018-more than a weekfter the February 12 appoiment. See Dkt. 77-22. Dr.
WestDenningcould not retaliate again®r. Fox for First Amendment speech that had not yet
occurred.See, e.g., Wernsing v. Thompson, 423 F.3d 732, 752 (7th Cir. 2005) (“[P]laintiffs are
actually refering to speech which has not yet occurred, which for First Amendment retaliation
purposes, is no speech at allAnd, to the extent Mr. Fogontends that he filed grievances about
Dr. WestDenning or engaged in other protected spedméfore the February 12, 2018,

appointmenthe has failed to produce any evidence of such grievanaker protected speéecéh

12T0 the extenMr. Foxis, in fact, arguing that Hobson retaliated against him by failing to provide
adequate mecal care, the only action of Hobson’s that could even arguably qualify as failing to
provide adequate medical care is her denidViof Foxs grievance about Dr. Wegtenning's
failure to treat him at the February 12, 2018, appointment. MrhBerot panted the Court to

any evidence suggesting that Hobson was motivated in part by his protected speech.

13The record does include a Health Care Request form dated February .6Gc2Qik8 1-1 at17.

In the form, Mr. Foxdid not complain about Dr. WeBtenning (or anyone); instead, he simply
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or any evidence suggesting that Dr. Weshningknew aboutthat speech, let alone evidence
causally connecting Dr. West-Denning’s actions at the February 12 appointmentsizetzh.

Finally, to the extent Mr. Fokases his retaliation claim on any other medical treatment
provided (or not provided) by Dr. West-Dennjrigere is no record evidence causally connecting
Dr. WestDennings actions to Mr. Fos protected speecH. Mr. Fox does not explicitly rely on
timing to make his case, but, even if he did, the most that can be said is that som@/etD
Denning’s actions may have occurred aler Fox engaged in protected speedhere,Mr. Fox
fails to diow that any of the treatment decisions about which he complains came on the “close
heels” of his protected spee@ee Daza, 941 F.3d at 309.

Accordingly,Dr. WestDenning is entitled to summary judgment on this claim.
2. Altered Medical Records

In their summary judgment affidavitf)r. WestDenning and Hobsodeniedthat they

alteredMr. Fox's medical records aftehefact Dkts. 771, 7717. In their summary judgment

asked to be seen because his Neurontin had been discontinued and he waliritpsimot clear
that Mr. Fox is claiming this form as protected First Amendment expression, butf bees,ihe
cites no evidence suggesting a causal connection between that form and DRewesy's
failure to provide treatment to him on February Tie record also includes some grievances and
complaints unrelated to the issues in this lawsoinf2017 see dkt. 1-1 at 89, 18, 20, 23, but
Mr. Fox cites no evidence showing that Dr. WB&nning knew about those complaints or that
her actions on February 12 were causally connected to them.

%1n his first surreply, Mr. Fostates that “Wexford Health Service/Wabash Valley Correctional
Facility have personally custom/tacit policies/and practices they actively disaesimegaliation,
renege against the plaintiff and others who file grievances/legal acti@nsiere dissatisfaction

or disagreemdnwith facility/Wexford Health Service doctor course of treatment.” Dkt. 85 at 3.
The record includes no independent evidence of these claimbjraRkdXs unsworn statements
are inadmissible to oppose summary judgmssg e.g., Collins, 462 F.3dat 760n.1 (unsworn
statements do not satisfy the requirements of Fed. R. Civ) PAlb even ifthe statements were
sworn, the Court could not consider them because MrdBeg not explain how he has personal
knowledge of these alleged customs, policies,piactices, reducing them to inadmissible
speculationSee Sagman, 176 F.3d at 995joseph P. Caulfield & Assocs., Inc. v. Litho Prods.,

Inc., 155 F.3d 883, 891 (7th Cir. 1998) (district court properly ignored rebuttal “evidence” based
on speculation).
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brief, theycontendthat medical records include a time stamp showing when a change was made
and the name of the person who made it, andalgyethatMr. Fox’s records include no notations
showing that they made any afttefact changes. Dkt. 76 at 23. Hobson does, hewe
acknowledge thaMr. Fox testified at his deposition that she told him she altered his medical
records.ld. at 23.In his response\ir. Fox states, without citation to evidence, that his medical
records were “personally changed/his spondylosis with myelopathy was deleted an@@s] m
records were changed to reflect less serious medical condition” and that rhds meece “changed

and deleted to reflect less serious condition/rather to save money,-ea¢iogj reasons.” Dkt. 82

at 10, 11.

Dr. WestDenning'ssworn statementhat she never alterddr. Foxs medical records
stands unrebutted. Mr. Faxconclusory allegations that his medical records “were altdrgd”
some unnamed persare insufficient to counter that testimony.

Hobson alsmffered a sworn statemetthat shenever alteredr. Fox's medical records.

Mr. Fox arguably rebutted this claim at his deposition by testifying that Hobson told him she
altered his records because she believed his back condition no longer qualified as ghronic.
reasonabl@ury could choose to believe Mr. Faespite the absence of confirming notations in the
medical records. However, the dispute is not material beddusgox fails to show a causal
connection between the alleged alteration and pexdé&aeist Amendment speech. The closest he
comes is the claim (stated in a January 2019 grieysseBkt. 831 at 23-24) that Hobson altered

his medical records in retaliation for filing this lawsuit, but the record includesvidence

supporting that conclusogssertion->

15 Notably,Mr. Fox never specifies when his medical records were allegedly altered, eliminating
even the “suspicious timing” mode of proofn addition, the Court notes thilr. Foxs own
response brief speculates astoonretaliatorymotivation for alteing the diagnosis-a desire to

26



Dr. WestDenning and Hobson are entitled to summary judgment on these claims.
3. Falsified Conduct Report

Dr. WestDenning and Hobson contend that the February 12 conduct report cannot
constitute retaliation because it was completed baflsrd-ox ever filed a grievancand, in any
event, deny that it was “falseDkt. 76 at 22, 24. Hobson also contends that she cannot be
responsible for any allegedly false statements in the conduct report becausepshsigimad the
report as a supervisor and did not personally attest to the truth of the allegationspothéd.
at 24. In respons@/r. Fox argues that the conduct report was falsified because he never called
Dr. WestDenning a “bitch” and instead said “ain’t that a bitch” after Dr. \A@stning
disrespected him. Dk82 at 10.

Mr. Fox has failed to counter Dr. WeBenning and Hobson’s argument that the conduct
report could not have been retaliatory because it was completed on Febrdanofdthan a
week beforeMr. Fox filed a grievance. To the extent he contends that Dr. ANeshing and
Hobson used the conduct report to retaliate for some other protected First Aenésgeech, he
fails to identify that speech, cite any evidence showing that Dr.-ID&®ting and Hobson knew
about the speechbr cite any evidence causally connecting the completion of the conduct report to
that speech.

Dr. WestDenning and Hobson are entitled to summary judgment on these claims.

IV.  Conclusion
For the reasons stated above, the defendants’ motion for summary judgmemsSPIid.

GRANTED IN PART AND DENIED IN PART. The motion iggranted as toMr. Foxs First

cut costs. Dkt. 82 at 1As speculation, that statement is inadmissiblejthutderscorethe lack
of record evidence supportingr. FoxXs claim that Hobson altered his medical records in
retaliation for protected speech.
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Amendment claims against Dr. Wd3énning and the First and Eighth Amendment claims against
Hobson and Robinsohose claims ardismissed. The motion isdenied with respect tdvir.
Foxs Eighth Amendment deliberate indifference claim againsi\astDenning.

Consistent with this ruling, thelerk shall terminate K. Hobson and R. Robinson as
defendants.

The Courtsua sponte reconsiders its denial dfir. FoxXs motion for assistance with
recruiting counsel. That motiobBkt. [44], is noWwGRANTED. The Court will now seek to recruit
counsel to represemir. Fox for settlement and triaif necessary. The Court will set further
proceedings in a separate order.

SO ORDERED.

Date: 9/22/2020

Narws  Patrachk \andove
James Patrick Hanlon

United States District Judge
Southern District of Indiana
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