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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

QUANARDEL WELLS,
Plaintiff,

V. No. 2:18¢ev-00267IMS-MJID
KUENZLI Dr., Regional Med. Dir.,
SAMUEL BYRD Dr.,
JACKIE DENNING Dr., M.D.,
BARBARA RIGGS RN,
TILLMAN C/O, Correctional Officer,

Defendants.
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ENTRY ON FOUR DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
AND DIRECTING FURTHER PROCEEDINGS

For the reasons explained in this Entry, the motion for summary judgiitezhtby

defendants KuenzIByrd, Denning, and Riggs, dkt. [73],dsanted.
I. Background

Plaintiff Indiana prisoneQuanardel Welldrings this 42 U.S.C. 8§ 1983 civil rights action
against seven defendantsvo of whom were dismissed at screening. Dkt. 7. Four of the five
remaining defendants have moved for summary judgment.

In his complaint, MrWells assertglaims of deliberate indifference to his serious medical
needs. Dkt. ZThesummary judgmennotion isfully briefed and ripe for resolution.

[I. Summary Judgment Standard

Summary judgment should be grantédhe movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter'dfddvR. Civ. P.

56(a). 'Material facts are those that might affect the outcome of the suit under amplicabl
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substantive law.Dawsonv. Brown, 803 F.3d 829, 833 (7th Cir. 2015) (internal quotation omitted).
"A genuine dispute as to any material fact exithe evidence is such that a reasonable jury
could return a verdict for the nonmoving partfpaugherty v. Page, 906 F.3d 606, 6620 (7th
Cir. 2018) (quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). The Court views
the facts in the light most favorable ttte noamoving party and all reasonable inferences are
drawn in the nomovants favor.Barbera v. Pearson Educ., Inc., 906 F.3d 621, 628 (7th Cir.
2018). The Court cannot weigh evidence or make credibility determinations on summary judgment
because thosmsks are left to the fafinder. Johnson v. Advocate Health and Hosps. Corp. 892
F.3d 887, 893 (7th Cir. 2018).
[1l. Discussion

A. Undisputed Fact

The following statement of facts was evaluated pursuant to the standardshsabéwe.
That is, this statement of facts is not necessarily objectively true, but as thmausujudgment
standard requires, the undisputed facts and the disputed evidence are presdmetigi t
reasonably most favorable to Miells as the normoving party with respect to the motion for
summary judgmentee Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000).

Samuel Byrd, M.D. is a physician licensed to practice medicine in the State of Indiana
During all times relevant to this actiome was employed by Wexford of Indiana, L{\W@exford)
as a physician at the Wabash Valley Correctional Facility (Wabash Vdl&t) 752, 11 1-2
(Affidavit of Dr. Byrd).

Mr. Wells has a medical histoof havinga laryngocele, which is a cyst growth in the
back of the throat, near the larynx. On June 28, 2017, Dr. Byrd first saw Mr. Wells redasding

complaint of throat isses.Mr. Wells explained to Dr. Byrd that he had a recurrence of what



appeared to be a branchaft cyst, and they discussbd history of a prior cyst that had been
drained in 2009Mr. Wells reported that ihad beemesolved until the last few weegkand he now
had hoarseness andas starting to have difficulty swallowing and was concerned about it
potentially becoming strangulated. Dkt. &3 They also discussed a history of ulnar neuropathy
secondary to a prior dog bite. Dr. Byrd told Mfells thathe could not locatkis medical records
Dkt. 95,9 36 (Affidavit of Mr. Wells). Dr. Byrd was not able to determine whetfierWells had

any follow up visits with arear, nose andthroat (ENT) specialist since 2009, but given his
concerns bouta recurrence of the cyddr. Byrd submitted a recommendation for Mr. Wells to
be referred for an offite evaluation from a&NT specialist to determine pppriate steps for
treatment of the cysDr. Byrd also continued prescription of Cymbalta fokr. Wells' ulnar
neuropathyld.; dkt. 752, 1 5; dkt. 756 at 22224. Mr. Wells states that Dr. Byrd told him he
would call him back for an examination after his medical records were locate @)Kt 36.

On July 11, 2017, Mr. Wells appeared in the health care unit with worsening symptoms
regarding the recurrence of what appeared to be a brachial clefflcyétellsinformed Dr. Byrd
thathewas having hoarseness and what sedrite an altered voice, awell as dysphagia and
shortness of breatMr. Wells requestedhat something be done as s@spossible Dkt. 75-6 at
214; dkt. 75-2, 1 6; dkt. 93 at 4.

Following this assessment, Dr. Byrd made a few phone calls. He spoke with Regional
Medical DirectorDr. Carl Kuenzli regarding/r. Wells' complaint and medical history. He also
called the Terre Haute Regional Hospital and spoke with Dr. Drake, who \E&$Taspecialist at
the hospital. Dr. Drake confirmed that he could schelduléVellsfor an evaluatio the following
morning. Dkt. 93 at 4 Dr. Kuenzli and Dr. Byrd both agreed that while. Wells' condition

required medical attention, it did not require an emergertitffreferral and as such, the plan was



for Mr. Wellsto be referred for an evaluatishefollowing day from arENT specialistDkt. 75

6 at 214-16; dkt. 75-2, { 8Ir. Wellstestified in his deposition thae overheard Dr. Byrd on the
phone say that he wanted to sémd Wellsto the hospital immediately but Dr. Kuentdid him
to make an appointment instead. Dkt. 75-5 at 21-22; dkt. 95, § 31.

Therewas a scheduling issue whafr. Wells was sent to the Terre Haute Regional
Hospital on July 12, 201 He returned to the facility without an assessmiint.Wells returned
the following day for an evaluation by Dr. Drake. Dkt.@at 29-12 dkt. 752, { 7; dkt. 93 at 4.

Mr. Wells was sent to the Terre Haute Regional Hospital on Juh2aB/ andwas
therafter sent to the Indiana University Medical Center in Indianapolis for drainage of/st.
Mr. Wells returnedo the facility July 16, 2017. Dkt. 75-6 at 208; dkt. 75-2, 1 8; dkt. 93 at 4-5.

UponMr. Wells'return, Tylenol #3vas orderedor pain,hewas allowed to be on a regular
diet, and a prescription was entered for a wedge pillow to assishiwifymptomsDkt. 756 at
207-08; dkt. 75-2, 1 9; dkt. 93 at 5.

Dr. Byrd met withMr. Wells for a follow-up appointmenon July 24, 2017Mr. Wells
complained ofntense eapain every time he swallowed. Dr. Byrd noted that the symptoms of his
neck related to the prior cyst were improyvbdt Mr. Wells was concerned about pasgperative
complications. Dr. Byrd told Mr. Wellhat he wouldeview the surgical notes, as well as discuss
the case with the Regional Medical Director regarding appropriate pain managenuers. dybi.
Wells hadcurrent prescriptianfor Cymbalta for pain relief, antibiotic Augmentin, as well as
Pepcid and Colac®kt. 756 at198-22Q dkt. 752, T 10; dkt. 93 at.®Mr. Wellsreceived Tylenol
3 for a number of days following surgery. Dkt. 75-6 at 193; dkt. 75-2, 1 11; dkt. 93 at 5.

Dr. Byrd next sawMr. Wells on August 4, 201,7or a follow-up appointmentMr. Wells

complainedof worsening symptoms and feathat his laryngocele (brachial cyst) had recurred.



He was reporting swelling, hoarseness of voice, dysphagia, and shortness of bieatheaugad
finished a 16day course of antibiotics which proed little benefitDr. Byrd had his staff call the
specialist, who moved up a follewp appointment to August 9, 2017. Dr. Byrd alsnewed a
prescription forDecadron 12 mg., which had helped Mr. Wells' symptddhks. 756 at184-88
dkt. 75-2, 1 12; dkt. 93 at 15.

It was determined thdr. Wellsneeded another surgery to completely correct the presence
of the cyst. As such, pursuant to the recommendation of tretefépecialistbr. Byrd referred
Mr. Wells for a furthersurgical evaluatioty an dolaryngology specialist. Dkt. 76 at 178-8Q
dkt. 75-2, 1 13; dkt. 93 at 5.

On August 22, 2017, Dr. Byrd followed up wilhir. Wells regarding his conditiarDr.
Byrd noted thatMr. Wells had already been approved for surgery that was going to be occurring
in the next few days with an anticipated hospital stay. Dr. Byrd also ordered a number of labs
including pain medications Tylenol #3 and Neurontin, as well as Norco to be providedrigllow
surgery. Dkt. 75-6 at 155-58; dkt. 75-2, | 14; dkt. 93 at 5-6.

Mr. Wells had surgeryat the Indiana University Medical Centen August 24, 201™MHe
returned to the facility on August 27, 2017. Dkt.&&t ¥8-49; dkt. 75-2, 1 15; dkt. 93 at 6.

Barbara Riggs is a Registered Nurse in the state of Indiana. Calritmges relevant to
this actionshe was employed by Wexford as a nurse at Wabash MVidkeyesponsibilities at the
facility includedreviewing health care request slippdassessg patients during nurse sick call.
Dkt. 75-3, 11 1, 2 (Affidavit of Barbara Riggs, RN

On July 6, 2017, Ms. Riggs sawr. Wellsduring nurse sick call after he submitted a health
care request stating he was having difficulty seeing. Shlhad/ellsreview a Snellen chart, and

his vision was measured as 20/15. Dkt. 75-3,  4; dkt. 75-6 at 217; dkt. 93 at 6.



On July 11, 2017, at the request of Dr. Byrd, Ms. Riggs completed an Outpatient Request
(OPR) form forMr. Wells to be referred forraevaluation by afENT specialist the following
morning. This request had already been verbally approved by then Regional Medical Dirdctor Ca
Kuenzli. Dkt. 75-3, 1 5; dkt. 75-6 at 211-12; dkt. 93 at 6.

Ms. Riggs assessed Mr. Wells on July 12, 2@ftér he returned from an efite consult
in Terre Haute, but the appointment with the specialist had to be rescheduled due to agchedul
issue. Mr. Wells returned to Terre Haute the following dayHerevaluationDkt. 75-3, | 6; dkt.

75-6 at 29-10; dkt. 93 at 6-7.

On August 3, 2017, Ms. Riggs saw Mr. Wells during nurse sick callstated that his
throat was in pain following surgery and that he had not received a wedge pillow. Ms. Riggs
reviewed Mr. Wellsmedical records and was able to confirm that he had an appointment that was
already scheduled with 1U Health for a follayp about his prior throat surgery. She was able to
confirm that Mr. Wells had an active prescription for pain medication Cymaattaylenol #3,
as well as Pepcid and Colace. Ms. Riggs was also able to determine that a weddmgdititbready
been ordered by medica¥ls. Riggs testified in her affidavit thadr. Wells thereafter became
upset, and she informed him that he needed to rest his voice, given that he had just had surgery.
He then became demanding, stating that his family would call the facility to denteomd @&iven
that communication had broken down, she asked Mr. Wells to leave the room.-Bkf] 75dkt.

756 at189-90.Mr. Wells testified in his affidavit that this characterization is false. Dkt{ &2.
He states that Ms. Riggs was the aggressor and was very disrespectful towards With
respectto him being scheduled for a follewp, he testified that Ms. Riggs said, "good ludk.;

133.



Mr. Wells was evaluated by Dr. Byrd the next day, August 4, 2017. Dr. Byrd renewed
orders for medicatigrand Mr. Wells had a followap with his surgeon a few days later. Dkt: 75
3, 1 8; dkt. 75 at186-88; dkt. 93 at 7.

Carl Kuenzli, M.D. is a physician licensed to practice medicine in the state iahdnd
During all times relevant to this actiphhe was employed by Wexford as a physician and as the
Regional Medical Director. Dr. Kuenzli is no longer employed as trggdRal Medical Director
Heis currently employed by Wexford as a physician at the Miami Correctional FacHityl1 @B,

11 £2 (Affidavit of Dr. Kuenzli).

OnJuly 11, 2017, Dr. Kuenzli was contacted by Dr. Byrd after he had exaltingéells,
with compaints of hoarseness from a recurrence of a potential brachial cleftarystich Mr.
Wells had received treatment in 200Bhey discused appropriate next steps in Mr. Wells
treatment. Dr. Byrd spoke with Dr. Drake, BNT specialist, who indicated that he could see Mr.
Wells the nextmorning at the Terre Haute Regional Hospital. Dr. Kuenzli approved Dr!sByrd
request for Mr. Wells to receive an urgent referral to this apsicihe following day. Dkt. 103,
3; dkt. 75-6 at 211-13; dkt. 93 at 7.

Dr. Kuenzli agreed with Dr. Byrd, given his report of Mr. Wedigmptoms, thavir. Wells
did not require an immediate referral to the emergency woduly 11, 2017, and thatwwas safe
for the evaluation to occur the following day. Dkt. 103, 11 4, 7; dkt. 93 Mt.AVells had the
ability to breathe and ambulaad hs vitals were within normal limits. Dr. Kuenzli and Dr. Byrd
were also able to confirm an appointment with the specialist for the followingmgoDkt. 103,

11 4 7; dkt. 93 at 8. Mr. Wells ultimately received surgery on the growth a few days tdr.

103 15 dkt. 93 at 7.



Jackie WesDenning, M.D. is a physician licensed to practice medicine in the state of
Indiana. Duringall times relevant to this actipgshe was employed by Wexford as a physician at
Wabash ValleyDkt. 104, 1 1-2 (Affidavit of Dr. Denning).

Dr. Dennirg's firstinvolvementwith Mr. Wells care occurred on January 25, 2018, when
she was presented with a request from nursing to issue gap orders. Dkt HA&that time,

Mr. Wells had current prescriptions for Dulcolax, Pepcid and Neurontin, which \Wwerg &
expire. Neurontin (gabapentin) is a habitming medication typically used to treat seizure
disorders but can also be used to treat nerve pain. Dr. Denning reviewed the relevant records,
noting that the initial prescription of Neurontin waslened as a 6@ay trial, with a recent low
level during blood testing, raisirger concern for efficacy dhe medication and complianchd.;

dkt. 756 at 131. Dr. Dennintgestified in her affidavit that shdd not feel comfortables-ordeing

a habit forming and often diverted medication for a patient she had not seen, but it isht ide
discontinue Neurontin abruptly. Dkt. 104%a6. As such, Dr. Denning ordered a tapered dosage
of Neurontin over several weeks, which she believed was necessary due to pblmodievels

and her lack of a physical examation of Mr. Wells. Dr. Denning also ordered Dulcolax and
Pepcid.ld.; dkt. 75-6 at 100, 107.

At no time has Mr. Wells ever diverted Neurontin to anyone. Dkt 28.The extreme
pain caused by his laryngdeeavas alleviatethy Neurontin Id., T 30.

Dr. Dennings first evaluation of Mr. Wells occurred on February 12, 2018. He coreplain
of neck pain. She asked many questions to establish the extent to which he could perform his
activities of daily living at the facility, such as putting on clothes, going up and dows, stai
sleeping, bathing, etc. Hdsoexpressed arm pain secondary to a prior dog bite n€hk pain

followed his prior surgeries. Mr. Wells did not communicate much information regarding his



symptoms, an@®r. Denningnoted that she would not expect him to still have localiwesdk pain
this far removed from a July 2017 surgery. Dr. Denning discussed with Mr. Wellsiglopam
management options, and after their discussion, he agreed to receive Trile@edgpepine),
which she prescribed for six months. Mr. Wells still had active prescriptionsefmid®and
Dulcolax. Dkt. 104, 1 6; dkt. 75-6 at 86-88; dkt. 93 at 11.

Dr. Denning followed up with Mr. Wells on May 1, 2QIBhey discussed his prior neck
symptoms and complaints of ongoing pain. He reported difficulty swallowing which began two
weeks before the appointmenand that it wassimilar to how he felt when he had a large
laryngocele. He also expressed some degree of ongoing nerve pain, despite medication. D
Denning ordered, and Mr. Wells agreed, to an increased doks@géeptal for his complaints of
pain. Dr. Denning's concern was also that symptoms of gestqghageal reflux disea8ERD)
werecausing his throat symptoms, so she ordered sucralfate, along with Pepcid. Dr. Deoning als
prescribed Mobic (meloxicam), which is an anflammatory medication, to determine if an anti
inflammatory would provide any additional relief from his symptobig. 104, | 7; dkt. 7% at
56-60; dkt. 93 at 11-12.

On May 9, 2018, Dr. Denning submitted a request for Mr. Wellsdeive a sleep study.

Dkt. 104, 1 8; dkt. 75-6 at 51-52; dkt. 93 at 4.

Dr. Denning next saw Mr. Wells on May 22, 201& a follow-up regarding his throat
symptoms. He reported epigastric pain and heartburn. It waptmeonthatMr. Wells' symptoms
were worse, which can sometimes occur with -aritammatory medication. She therefore
discontinuedhe Mobic and ordered omeprazole for the epigastric complaints. Dr. Denning did
not believeMr. Wells had a recurrence of his laryngocele because she coulgatpate any

growth, andgiven his symptoms, she would expect any growth that could cause these symptoms



to be palpable on exam. As such, Dr. Denning decided to focus treatment on the GERD symptoms
Dkt. 104, 1 9; dkt. 75-6 at 31-34; dkt. 93 at 12.

This action was filed on June 13, 2018. Dkt. 2. Dr. Denning saw Mr. Wells on June 19,
2018, after he reported ongoing symptoms during nurse-calk Shereviewed his lab results,
which were relatively normal. He expressed that his throat still did nuttealeay buthe denied
heartburn. He reported that his symptoms were not improved on his current treaameitrpl
Denning performed a thorough assessmemrofWells'arm and neck complaints and noted his
complaints of pain and numbness with tingling of the arm. They discussed potential medicati
options, and Mr. Wells agreed to a trial of Cymbalta for his pain management. She also
recommended that Mr. Wells be referred to seEMN specialist regardingis throat complaints.

Dr. Denning continuetis prescriptions of Colace, omeprazole and sucralétie 104, § 10; dkt.
756 at11-14 dkt. 93 at 1213. Mr. Wells was transferred to Pendleton Correctional Facility in
August 2018. Dkt. 75-5 at 8.

Dr. Denningtestified in her affidavit that sheas presented with a request to renew a
potentialy habitforming medication for a patient several months removed from surgery, with a
seriously low level on testinggomeoneshe had not had the opportunity to examine. In Dr.
Dennings professional opiniont would have been inappropriate to continue that medication at
its current dosage, given gefacts.Dkt. 104, § 13Thereforeshe ordered a tapered dosage, as is
standard for Neurontin, anifir. Wells was examinedshortly thereafter and prescribed an
alternative medicationd. Trileptal is approved by the FDA for treatment of patients with chronic
nerve pain. It is an acceptable alternative to Neurontin, with less concermdisiai or misuse.

Id., 1 14.

10



B. Analysis

Mr. Wells was a convicted prisoner at all relevant times. This means that the Eighth
Amendment applies to his claintsstate of Clark v. Walker, 865 F.3d 544, 546, n.1 (7th Cir. 2017)
("the Eighth Amendment applies to convicted prisonei&)prevail on an Eighth Amendment
deliberate indifference claim, a plaintiff must demonstrate two elementse (@)ffered from an
objectively serious medical condition; and (2) the defendants knew about the daionffition
and the substantial risk dfrm it posed but disregarded that riskrmer v. Brennan, 511 U.S.
825, 837 (1994)Walker v. Wextord Health Sources, Inc., 940 F.3d 954, 964 (7th Cir. 2019)
Pettiesv. Carter, 836 F.3d 722, 728 (7th Cir. 201®jittman ex rel. Hamilton v. Cty. of Madison,
ll., 746 F.3d 766, 775 (7th Cir. 2014¥xnett v. Webster, 658 F.3d 742, 7581 (7th Cir. 2011).
"A medical condition is objectively serious if a physician has diagnosed it as requeangent,
or the need for treatment would be obvious to a laypersyhes v. Fahim, 771 F.3d 403, 409
(7th Cir. 2014).

The defendants do not dispute that Mr. Wells suffered from an objectively seedicam
condition. Only the subjective component of the deliberate indiffag claims is at issue.

Dr. Byrd

Mr. Wells bringsa claim against Dr. Byrd because Dr. Byitegedlydid not call him for
a follow-up appointmenafter his initial visit regarding a recurrence of his throat condition. He
also believes that Dr. Byrd should have referred him to see a specialist dieartigag. When
Mr. Wellsfirst saw Dr. Byrdon June 28, 2017, Dr. Byrd said he did not have his medical records
and sahewould call him back for an examination when the records were fdkid95 at  36.
In his deposition, Mr. Wells testified that Dr. Byrd sent the records nurse to try thdimedords

but in the meantime, Dr. Byrd said he couldn't treat Mr. Wells because he had no iofonat

11



him. Dkt. 75-5 at 32Mr. Wells asserts that Dr. Byrd failed to call him back.

Mr. Wells contends that the Indiana Department of Correction lost his medical records
and this delayed his treatment. When a plaintiff alleges thdeferidant delayed, rather than
denied, medical treatmertwe have required that the plaintiff present verifying medical evidence
that the delay, and not the underlying condition, caused some"hHahtker, 940 F.3dat 964
(internal quotation omittedjMost importantly, the plaintiff musthow that the defendasictions
or inaction caused the delay in his treatniemt. In this case,lere is no evidence that Dr. Byrd
"lost" Mr. Wells' medical records. Moreover, Dr. Byrd did see Mr. Wells dgasithan two weeks
later,on July 11, 2017, anithere is no medical evidence showing that Mr. Wells was harmed by
thealleged delay.

"[W] e look at the totality of an inmasemedical care when considering whether that care
evidences deliberate indifference to serious medical relelties, 836 F.3dat 728. The record
shows that Dr. Byrd saw Mr. Wells regarding his throat issues from late Juneu@liliate
August During that time,Dr. Byrd recommended thad¥lr. Wells see an outside ENT and
prescribed medications in response to Mr. Wells' conditions and sympionwsells had surgery
in mid-July 2017 After Mr. Wellsreturned to the facility on July 16, 2017, Dr. Byrd ordered pain
medication,a regulardiet, anda wedge pillow. When Mr. Wells complained of worsening
symptomson August 4, 2017, Dr. Byrd had his staff arrangearlierfollow-up appointment with
the surgeonWhen it was determined that a second surgery was nedeByrd referred Mr.
Wells to another specialist for a surgery consultation. The second surgery was performed on
August 24, 2017. Dr. Byrd ordered pain medication and Neurontin to be provided following
surgery.Mr. Wells does not argue that any of this treatment was inappropriate-oegponsive

to his complaintsNo reasonable jury could find that Dr. Byrd acted with deliberate indifference

12



in treating Mr. Wells.
Dr. Kuenzli

Mr. Wells brings his claim against Dr. Kuenzli becauszbelieves that Dr. Kuenzli
overrode Dr. Byrd's decision and decided that Mr. Wells' condition did not require an ecyerge
room admissiomn July 11, 201 Ayithout ever examining hinMr. Wellstestified in his affidavit
that he overheard Dr. Byrd saying that he wanted to rush Mr. Wells to the hospital but Dr. Keunzli
told Dr. Byrd to make an appointment. Dkt. 75-5 at 21. Dr. Byrd and Dr. Kuenzli both testified in
their affidavits, however, that they agreed that sending Mr. Wells to the hospitaigihiabn an
emergent basis was not necess&gth physicians knew that the specialist was available the
following day, which is what Dr. Kuenzli approveahdthe appointmenivas scheduledven if
Mr. Wells' testimony is accepted as true, there is no medical evidence that the @defagttdr of
hours in sending Mr. Wells to the specialist caused any verifiable kidaiker, 940 F.3dat 964.

Unfortunately, there was a scheduling issue on the specialist's end, so Mr.n\detisup
being seen a day later. That scheduling issue had nothing to do with Dr. KudbeliByrd.No

reasonable jury could find that Dr. Kuenzli was deliberately indifferent to Mr.siMekdical

condition.
Nurse Riggs

Mr. Wells bringsa claim against Nurse Riggs becausealegedlydenied him treatment
and refused to refer him to see a doctor during a sick call appointment. In his deposition|l$1r. We
statal that Nurse Riggs made fun of the way his voice sounded. Di&.at34.8. He also testified
that she refused to refer him to see a dobtboin his affidavit, Mr. Wells contends that on August
3, 2017, Nurse Riggs refused to review his complaints amelWweny medical recordBkt. 95 at

1 33. He asserts that she was the aggressor and was disrespectful to him duapgdhdment.
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Id. at ] 32. He argues that she refused to refer him to a doctor, saying "good luck” getting scheduled
for a follow-up appintment.ld. at T 33.

While the parties disagree as to who behaved unprofessionally or disrespentfuigust
3, 2017, evermssumingNurse Riggs did not behave appropriately, Mr. Wells' allegations do not
support a claim of deliberate indifferenwea serious medical need. Mr. Wells was, in fact, seen
by Dr. Byrd the following day, August 4, 2017, so the foHopvappointment with a doctaras
made.To the extent it could be argued that there was a delay of less than 24 hours, there is no
medical @idence that this alleged delay caused any harm to Mr. Wells. Without such evidence,
his claim of deliberate indifference failgvalker, 940 F.3dat 964. Even if Nurse Riggs was
negligent, tiat would notbe sufficientto support a deliberate indifferesmclaim. Id. (“[E]vidence
of medical negligence is not enough to prove deliberate indiffereri¢ginternal quotation
omitted). No reasonable jury could find thdtirse Riggsvas deliberately indifferent to Mr. Wells'
medical condition.

Dr. Denning
Mr. Wells' claim against Dr. Denning is that she disregarded his symptoms and

discontinued his Neurontin. Mr. Wells argues that Dr. Denning should have examined him
before discontinuing his Neurontin medicatiariate January 201®kt. 755 at 23.He also
argues that Dr. Denning did not taper him off the medication. Dkt. 93 at 10; dkt. 95.at { 19
Rather, he asserts that the medication was cut off entiregupportof this contention, &
points to a medicakecord dated January 25, 2018, showing the discontinuance of Neurontin.
Dkt. 756 at 100. The medical records also show, however, a chart update that same day that
indicates "taper neurontimiith a prescrption of Neurontin 300 mg, "1 capsule by oral teu

every day."ld. at 102. Mr. Wells' contention that Dr. Denning failed to taper him off the

14



medication is not supported.

He further states in his affidavithat the prescription was not about to expire, nor was it a
60-day trial prescriptionas stated by Dr. DenninDkt. 95 at  13-14.Contrary to his statement,
however, he medical records reflect that Dr. Byrd requested@ayrial of Neurontin on Qober
26, 2017. Dkt. 75-6 at 131.

Mr. Wells alsoargues that although he did agree to trying an increased dosage of Trileptal
and later Cymbaltéor pain, this was because Dr. Denning refused to renew his prescription for
Neurontin even though it had been effective in relieving his extremeMaiWells testifial in
his affidavit that heneverdiverted Neurontin to anyone eldekt. 95 at  29Dr. Denning
howevernever alleged that Mr. Wells personally abused Neuro®8he was aware thhis blood
work showed low levels of the medication and that Neurontin was "habit forming and often
diverted." Dkt. 104t 5.

On this record, no rational trier of fact could find that Dr. Denning's decisiopéo oéf
the Neurontin was deliberately indifferent to Mr. Wells' serious medical needBebning did
not arbitrarily decide to cut off the medication. Rather, she@dthe low levels his blood work
which raised her concern for efficacy of the medication and compliance. She atsibpdesther
medications in an attempt to reduce Mr. Wells' pg/.n inmate is not entitled to demand specific
care,and medical professionals may choose from a range of acceptable courses baseding preva
standards in the fieldWalker, 940 F.3chat 965.

Mr. Wells arguesthat Dr. Denning persisted in a course of treatment she knew was
ineffective. If the evidence supported this contentioncauld support a claim of deliberate
indifference.See Petties, 836 F.3dat 729—-30 (One example of whéa departure from minimally

competent medicglidgment”can be shown is "where a prison official persists in a course of
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treatment known to be ineffective."). Here, howewdrenDr. Denning tapered off the Neurontin
shedid not know thatheother medicationshe prescribedould beineffectivein alleviatingMr.
Wells' pain Rather, she exercised her professional judgment, based on several factors,
determining that she was not comfortable renewiegNeurontin. When she did see Mr. Wells,
sheexercised her professional judgment and determined that it would be preferaplettetr
medications for pain.

Even if Mr. Wells had shown negligence or gross negligence on the part of Dr. Denning,
which he has not, iwould not rise to the level required to defeat summary judgment on an Eighth
Amendment claimCourts ‘tefer to medical professionalseatment desions unless there is
evidence that no minimally competent professional would have so responded under those
circumstances.Walker, 940 F.3d at 965 (internal quotation omittedjere, there is no such
evidence.

During the time Dr. Denning treated Mr. Wells, she prescribed pain medisatrdered
lab tests, examined him, treated complaints of GERD, and referred him to an EHE.dthe
totality of Dr. Denning's treatment shows that she was not deliberately iediffeiMr. Wells'

serious medical galition. No reasonable jury could find otherwise.

IV. Conclusion
For the reasons discussed above, the motion for summary judfileerty defendants
Kuenzli, Byrd, Denning, and Rigggkt. [73] is granted. A partial final judgmentvill not issue at

this time because this ruling does not resolve all claims in this action.
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Mr. Wells and he remaining defendant, Officer Tillman, have both reported that a
settlement conference would be beneficidit.34; dkt. 85.The Magistrate Judge is requested to
set this matter for a status conference to discuss the resolution of the claish@ffi@eer Tillman.

IT 1S SO ORDERED.

/Hon. Jane M’ag§m>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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