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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
AUSTIN ECKES,
Plaintiff,
No. 2:18¢ev-00289WTL-DLP

BARBARA RIGGS,

N N N N N N N N N

Defendant.
Order Granting Motion for Summary Judgment

Plaintiff Austin Eckeds an inmatevho at all relevant times wascarcerated at Wabash
Valley Correctional Facility (“Wabash Valley”). He brought this action graisder 42 U.S.C.
§ 1983 against Nurse Barbara Riggs, who he alleges denied him a splint for his brokeanfinger
failed to adequately treat his stomach ulcers

Presently pendings Nurse Riggs'motion for summary judgment. Mr. Eckes has not
respondedand the timdo do so has passed. This leaves Nurse Riggs’ motion unoppesed.
the reaasons explained below, Nurse Rigg®tion for summary judgment gs anted.

l.
Summary Judgment L egal Standard

Summary judgment is appropriate when the movant shows that there is no genuire disput
as to any material fact and that the movant is entitled to judgment as a matter Sédded. R.
Civ. P. 56(a). A “material fact” is one that “might affect the oatae of the suit.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986A dispute about a material fact is genuine only “if
the evidence is such that a reasonable jury could return a verdict for the nonmowrg par
Anderson, 477 U.S. at 248. If no reasonable jury could find for themoning party, then there

IS no “genuine” disputeScott v. Harris, 550 U.S. 372, 380 (2007).
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To survive a motion for summary judgment, the non-moving party must set forth specific,
admissible evidence showing thiaere is a material issue for triaCelotex Corp. v. Catrett, 477
U.S. 317, 323 (1986). The Court views the record in the light most favorable to theomong
party and draws all reasonable inferences in that party’s f&Banera v. Pearson Education,

Inc., 906 F.3d 621, 628 (7th Cir. 2018). The Caamnot weigh evidence or make credibility
determinations on summary judgment because those tasks are left to-fireléactJohnson v.
Advocate Health & Hospitals Corp., 892 F.3d 887, 893 (7th Cir. 2018).

Because Mr. Eckes has failed to respond to Nurse Riggs’ motion, remeededcher
version of the eventsSee McMahan v. Deutsche Bank AG, 892 F.3d 926, 929 n.2 (7th Cir. 2018)
(“[Flailure to respond by the nonmovant as mandated by the local rules results inissiadim
(citation and quotation marks omitt¢d3ee also S.D. Ind. Local Rule 58 (“A party opposing a
summary judgment motion must . . . file and serve a response brief and any evideihes the
party relies on to oppose the motion. The response must . . . identif[y] the potentiaityinkgige
facts and factual disputes that the party contends demonstrate a dispute etfadimg summary
judgment.”). This does not alter the standard for assessing a Rule 56 motion, but it does “reduc[e]
the pool” from which the facts and inferences relative to such a motion may he dath v.
Severn, 129 F.3d 419, 426 (7th Cir. 1997).

.
Background

The following factual background is drawn from the undisputed evidence submitted by
Nurse Riggs.At all relevant times, Mr. Eckes was an inmate at Wabash Valley and Nurse Riggs
employed there as a nurse. As a nurse at Wabash Valley, Nurse Riggs sessdpasients and
follow provider orders, such as administering medications. Dkt. No. 32-1 at 1. But she could not

prescribe medications, diagnose patients, or dictate their lchre.



In early February 2018, Mr. Eckes broke his pinky finger playingdihaK. 1d. at 2-3.

Dr. Byrd explained to Mr. Eckes thatrays confirmed his finger was brokehd. at 3. Dr. Byrd
initially applied anulnar gutter splint, but thaausedVvr. Eckes painsoDr. Byrd removed it and
applied a tongue blade splintd. This splint was to be worn until Mr. Eckes saw an outside
specialist. 1d. On two occasions in late February 2018 Mr. Eckes submitted a Request for
Healthcare (“RFHC”) form requesting medical tape for his splint, and Nuggs Responded on

both occasions by providing him medical tape.

Mr. Eckes saw an orthopedic specialist on March 2, 20B.at 4. The orthopedic
specialist provided Mr. Eckes with a “buddy strap” to replace his splint amddtesd him to wea
it except when showering or washing his hanidk. The buddy strap, unlike the splint, kept the
fourth and fifth fingers togetheld. The orthopedic specialiatso recommended gentle range of
motion exercises and not to hyperextend his finger betfmdormal range of motiond. The
splint was thus not to be used any longer, as it hyperextended his fidger.

Two days later, Mr. Eckes overdosed on Tylenol and Ibuprofen and was taken to the
hospital via ambulanceld. Testing at the hospitaévealed that Mr. Eckes had three superficial
non-bleedinggastric ulcers.ld. Biopsies of the ulcers were normad. Mr. Eckes returned to
Wabash Valley on March 8, 2018&d.

Dr. Denning met with Mr. Eckes on March 13, 2018. Because of the ulcers, Dr. Denning
recommended to Mr. Eckes that he avoid fatty, spicy, and acidic foods, as well asecarfiei
peppermint.ld. at 5. However, Dr. Denning did notderMr. Eckesto be placedn a special
diet. Id. Mr. Eckes could not receive a speciatdiithout an order from his medical provider,

andNurse Riggs did not have the authority to issue such an duier.



On March 27, 2018, Mr. Eckes went to the hospital for an MRI on his fingerWhen
he returned to Wabash Valley that same day, hm#ted a RFHC asking for the MRI resudtsd
whether he would need surgeiiyl.; Dkt. No. 322 at 91. Nurse Riggs responded to the RFHC by
informing Mr. Eckes that he was scheduled for a follow-up appointment with Dr. Denning during
which he could disas the MRI resultsDkt. No. 32-1 at 5.

During his deposition, Mr. Eckes stated that Nurse Riggs conducted sick cabs visi
sometime between April 2 and April 30, 2018, while Mr. Eckes was in segregated housing. Dkt.
No. 323 at 2123. Instead of calling him owif his cell she came to hisell door to discuss his
medicalissues. Id. at 23. Mr. Eckes testified that Nurse Riggs went against the doctor’s orders
and refused to give Mr. Eckes a splint and medical tape to keep his finger stiaigat.22.
Although Nurse Riggs testifies that she has no recollection of this specifiactnde, she states
that she never would have denied him a splint while walking by his cell and would haaal inst
ordered him to follow procedures and fill ouREHC. Dkt. No. 32-1 at 9.

Mr. Eckes filed ten separa®HCson May 9, 20181d. at 6. Nurse Riggs was responsible
for responding to seven of thenhd.; see Dkt. No. 322 at 108114. Inthoseseven RFHC, Mr.
Eckes requested a splint for his finger, requested a special diet due to stomaahdgeequest
a blood test, a stomachkray, and testing for diabetes. Dkt. No-32at 108114. BecausBlurse
Riggs determined thaone of theRFHCrequested urgent medical attention or otherwise set forth
an ssue that required immediate attention, Nurse Riggs responded to alRs&¥€s by stating
that Mr. Eckescould discuss these issues with the provider at his next scheduled-digpllow
appointment. Id. In response to his three othRFHCs submitted that ay, Mr. Eckes was

scheduled for a nurse sick call appointment, titefused to attend it. Dkt. No. 32at 8.



Although Mr. Eckes continued filing RFHC in late May 2018, he continued to refuse nurse sick
call appointmentsld.

On May 24, 2019, Dr. Soto evaluated Mr. Eckes’ finder. Dr. Soto provided Mr. Eckes
with another buddy strap to wear and scheduled a falijpwn two monthsld. Two months later,
an xray of Mr. Eckes’ finger was normal, and Mr. Eckes had a full range of motion andmo pai
in his finger. Id. at 89.

1.
Discussion

Mr. Eckes brought this action alleging that Nurse Riggs violated his Eighth Aneathdm
rights when (1) she failed to provide him a splint for his broken finger; and (2) whéalsdeo
acquire him adequatieeatment for his stomach issueshe Court will first set forth the legal
standards governing Eighth Amendment medical claims before addrbgsiBgkes’'two claims
in turn.

Because Mr.Eckeswas a prisoner during all relevant periods, his treatment and the
conditions of his confinement are evaluated under standards established byglltie E
Amendment’s proscription against the imposition of cruel and unusual punisitgsegdelling v.
McKinney, 509 U.S. 25, 31 (1993) (“[T]he treatment a prisoner receives in prison and the
conditions under which he is confined are subject to scrutiny under the Eighth Anmeriggme
Pursuant to the Eighth Amendment, prison officials have a duty to provide heoraigons of
confinement, meaning they must take reasonable measures to guaranteeytioé efehmates
and ensure that they receive adequate food, clothing, shelter, and medicaFaarer v.
Brennan, 511 U.S. 825, 834 (1994).

“T o determine ithe Eighth Amendment has been violated in the prison medical context,

[the Court]perfornis] a twostep analysis, first examining whether a plaintiff suffered from an



objectively serious medical condition, and then determining whether the individuadialefevas
deliberately indifferent to that conditiénPetties v. Carter, 836 F.3d 722, 7228 (7th Cir. 2016)
(en banc). To show deliberate indifference, “a plaintiff does not need to show that ¢l offi
intended harm or believed that harm would o¢daut “showing mere negligence is not enough.”
Id. at 728. Instead, a plaintiff mustrgvide evidence that an officiactually knew of and
disregarded a substantial risk of harnhd.

For the purposes of this motion, Nurse Riggs doedispute thatMir. Eckes’ medical
conditionswere objectively serious. Thus, only the second element is at issue for each of Mr.
Eckes’claims—whetherNurse Riggsvasdeliberately indifferent to those medical conditions.

A. Stomach Ulcersand Pain

To assess whether Nurse Riggs was deliberately indifferent to Mr. Estkegch ulcers
and stomach pain, the Court must begin by noting that Nurse Riggs can only be lieb&@1988
to the extent she was personally involved in Mr. Eckes’ medical treatinerite v. Haessig, 788
F.3d 662, 669 (7th Cir. 2018)or constitutional violations under 8 1983Rivens, a government
official is only liable for his or her own misconduc{citation and quotation marks omittgd)
Regarding Mr. Eckes’ stomach issues, NursgRignly involvement was when she responded to
several RFHC regarding his stomach on May 9, 2018.

Nurse Riggs maintains that she responded appropriately to Mr. Eckes’ RFHGsydh M
and thus could not have been deliberately indifferent to his stonwes ar the pain they caused.
The six RFHC that pertained to Mr. Eckes’ stomach did not request immediatahagidiotion;
instead, they requested an order that he be placed on a special diet and three tgljffes enft

diagnostic testinga( blood te a stomach xay, and testing for diabetesyee Dkt. No. 322 at



108-114. Nurse Riggs responded to all of the RREyGtating thaMr. Eckescould discuss these
issues at his next scheduled follow-up appointment with Dr. Denmihg.

A reasonableyry could not conclude that Nurse Riggs was deliberately indifferent to Mr.
Eckes’ stomach issudsy stating that they could be discussed with the doctor at his next
appointment Nurse Riggs cannot order a special diet nor order the diagnostic testiegteel
by Mr. Eckes. Dkt. No. 32 at 1, 5. All she could do was refer these requests to a physician.
Thus, by doing all she could to address Mr. Eckes’ complaints, she did not exhibitadeliber
indifference to them. Nurse Riggs’ response may have been inappropriate. ltack&RFHCs
set forth a medical emergency or requested immediate medical treaBBeeaiuse they did not
there is no evidence that Nurse Rigdsregardeda substantial risk of harm” by allowing Mr.
Eckes’ concerns to be addressed at his upcoming appointment with a provider who had the
authority to provide the relief Mr. Eckes requestPeities, 836 F.3d at 72&ee Rankin v. Baker,

--- Fed. Appx.----, 2019 WL 1773130, *2 (7th Cir. 2019) (holding that there was no evidence of
deliberate indifferece because the plaintiff failed to produce evidence that the defendant doctor
“even saw these asserted conditiotet, alone that they required immediate intervention”
(emphasis added)).

Nurse Riggs is therefore entitled to summary judgment on this claim.

B. Denial of Splint for Broken Finger

Mr. Eckes allegethat Nurse Riggs was deliberately indifferent to his broken finger when,
contrary toDr. Byrd’s order, she denied him a splint and medical tape for his filgeset forth
above,sometime between April 2 and April 30, 2018, Mr. Eckides thaNurse Riggs refused
his request for a splint and medical tafigkt. No. 323 at 2123. Nurse Riggs argues that, even

accepting as true that she told him this, policy requires inmates to submit rseghpllrequests



on RFHC forms, which Mr. Eckes did not do. Therefore, Nurse Riggs maintains tlailurer
to immediatéy provide him with medical supplies, when he hatproperly submitted a RFHC,
does not exhibit deliberate irff#irence.

Whether or not there is sufficient evidence of deliberate indifference, Mr. Ecle@s
fails for a more fundamental reasenamely,no reasonakeljury could conclude based on the
evidence presenteithat the lack ofa splint harmed him. No matter how serious a medical
condition is, the sufferer from it cannot prove tortious misconduct (including misconduct
constituting a constitutional tort) as a result of failure to treat the condiithout providing
evidence that the failure caused injarya serious risk of injury. Jackson v. Pollion, 733 F.3d
786, 790 (7th Cir. 2013).

Mr. Eckesasserts in his sworn Complaint thad fracture became “m[ore] severe][] . . . due
to not wearing my splin[t] that was ordered by Dr. Byrd.” Dkt. No. 2 dis is the only evidence
thateven arguably suggests tih\t. Eckes was injured by Nurse Rigdailure to provide him a
splint in April 2018. But no reasonajury could conclude that the lack of splint injured him
based on this evidence when it @nsideredalong withthe undisputed evidence submitted by
Nurse Riggs.

Dr. Byrd ordered Mr. Eckes to wear a splint in February 2018 until Mr. Eckes’ appointment
with the orthopedic specialist. The orthopedic specialist saw Mr. Eckes on March 2, 2018, and
ordered Mr. Eckes to wear a buddy strap instead of a spBpecifically, the splint was
discontinued because it hyperextended Mr. Eckes’ finger, which the orthopedidispeaid
should be avoidedit was not until April 2018 when Nurse RigdsniedMr. Eckesa splint—that
is, it wasafter the orthopedic specialist decidé#wht Mr. Eckes should no longer wear oriizkt.

No. 32-1 at 4.



Against this evidence, Mr. Eckes’ vague assertion that the lack of epfieted by Dr.
Byrd madehisfracture “more severe” is insufficient to createiasue of fact given the orthopedic
specialist’'ssubsequent conclusierand Dr. Byrd’s implementation of that conclusiethat a
splint should not be wornWhen considereavith the undisputeevidencethat the athopedic
specialist determined that a splint would make Mr. Eckes’ fracture wayseasonable jury could
conclude that the lack of splint injured Mr. EcKkessed solely on Dr. Byrd's outdated and
superseded treatment plaifthis is especially true givehe undisputed evidence shows that Mr.
Eckes’ fracture fully healed; subsequent evaluation revealed normagl nesults and that Mr.
Eckes had a full range of motion without pain. Dkt. No132&-89.

Because no reasonalpliry could conclude that the lack of a splint in April 2018 injured
Mr. Eckes or placed himt aerious risk thereofjurse Riggs is entitled to summary judgment on
this claim as well.

V.
Conclusion

For the reasons explained, Nurse Riggs’'s unopposed motion for summary judgment is
granted. Dkt. No. 30.Final Judgment in accordance with this Order shall issue.

IT ISSO ORDERED.

Date:6/19/2019 ()) UL igon J ZW

Hon. William T. Lawrence, Senior Judge
o United States District Court
Distribution: Southern District of Indiana
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