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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

KEVIN L. MARTIN, )
Plaintiff, g

v g No. 2:18¢v-00385JPHDLP
RICHARD BROWN, g
THOMAS WELLINGTON, )
Defendants. g

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
AND DIRECTING ENTRY OF FINAL JUDGMENT

Plaintiff Kevin L. Martin alleges that the defendant/arden Richard Brown and
Grievance Specialidihomas Wellingtoninterfered with his access to courts and retaliated against
him when they delayed or prevented the delivery of his appellate hyidie Indiana Court of
Appeals where he hadio appeas pending. Dkt. 10; dkt. 109-1 at 32.

The defendanthavemoved for summary judgment. Dkt. 109r. Matrtin filed several
responses anithe defendants replie®kt. 117; dkt. 129, dkt. 131, dkt. 13Bhe motionis now
ripe for review For the reasons explained below, the defentarason for summary judgment,
dkt. [109],is granted.

l.
Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessary because
there is no genuine dispute as to any material fact and, instead, the movant is entitlgohémj
as a matter of lawsee Fed. R. Civ. P. 56(aps the current version of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinely disputed, the party musstrsippor

asserted fact by citing to particular {gaof the record, including depositions, documents, or
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affidavits.Fed. R. Civ. P. 56(c)(1)(AA party can also support a fact by showing that the materials
cited do not establish the absence or presence of a genuine dispute or that the ativeeseqgiar
produce admissible evidence to support the feetl. R. Civ. P. 56(c)(1)(BAffidavits or
declarations must be made on personal knowledge, set out facts that would be admissible i
evidence, and show that the affiant is competent to testify on matiedFed. R. Civ. P.
56(c)(4).Failure to properly support a fact in opposition to a mdsdattual assertion can result
in the movaris fact being considered undisputed, and potentially in the grant of summary
judgment. Fed. R. Civ. P. 56(e).

In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decision. A disputed fact is material if it might affect the outédhee o
suit under the governing lawMlliams v. Brooks, 809 F.3d 93694142 (7th Cir. 2016)'A
genuine dispute as to any material fact exikthe evidence is such that a reasonable jury could
return a verdict for the nonmoving pattypaugherty v. Page, 906 F.3d 606, 6620 (7th Cir.
2018) (quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the ev&udsas v. Vasilades, 814 F.3d 890, 896
(7th Cir. 2016).The moving partys entitled to summary judgment if no reasonable-fiacker
could return a verdict for the nanoving partyNelson v. Miller, 570 F.3d 868, 875 (7th
Cir. 2009).The Courtviews the record in the light most favorable to the-nmving party and
draws allreasonable inferences in that parfiavor.Skiba v. lllinois Cent. R.R. Co., 884 F.3d 708,
717 (7th Cir. 2018)lt cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left tdatigfinder. Miller v. Gonzalez, 761 F.3d 822, 827 (7th

Cir. 2014).The Court need only consider the cited materfasl. R. Civ. P. 56(c)(3), and the
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Seventh Circuit Court of Appeals hapeatedly assured the district courts that they are not
required td'scour every inch of tnrecord for evidence that is potentially relevant to the summary
judgment motion before ther@rant v. Trustees of Ind. Univ., 870 F.3d 562, 5734 (7th Cir.
2017).Any doubt as to the existence of a genuine issue for trial is resolved against the moving
party.Anderson, 477 U.S. at 255.

Il.
Undisputed Facts

Mr. Martin is an inmate whowas housedat the Wabash Valley CorrectionalFacility
("Wabash Valley) during the events alleged in bisiendedomplaint.ln October 201 7\Vir. Martin
filed two Indianastate court casés Sullivan County77C01-1710ST-628 and77C01-1710cT-
629 In both cases, thetatgudge ordered Mr. Martin to submit the appropriate number of copies
of his complaint and accompanying summongés. 109-4; dkt. 1095. Mr. Martin attempted
to get the extra copies mailed to the state court, but the law libtatibhim that she had spen
with the court clerkwho assured her that extra copies were not ne@ktdl119 at 1613.

Mr. Martin filed motions to reconsider the state court orderadditional copies, but his
motions were deniedDkt. 109-4; dkt. 1095. He then appealethe denial ofthe motions to
reconsidern Indiana Court of Appealsasel8A-CT-00060,his noticeof appealwasreceived
onJanuary3, 2018 and hidirst appellanbriefwaspostmarked odanuaryl7, 2018Dkt. 109
2. Over the next six months, M¥lartin submitted six briefs to the Court of Appedlst each
was rejected for a variety of reasons. Ultimately, the Court of Appeatsssed theppeal on
August 1, 2018ld. Mr. Martin's other case took a similar path. Dkt. 109-

The state coud online docket reveals that the state trial courhidised the underlying
cases onJanuary 23, 2020ee https://public.courts.in.gov/imycase (public case search) (last

visitedAug. 18 2020).The Indiana Court of Appeatsocket reveals that Mr. Martin successfully

3
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appealed the dismissafl both cases, anti¢ Court of Appealsecentlyordered the trial court to
either reinstate Mr. Martis case or holda hearingoefore dismissinghem.Martin v. Prison
Guards Wabash Valley Corr. Facility, 20A-CT-464 (Ind. Ct. App. July 2, 2020Martin v.
Superintendent Dick Brown, 20A-CT-465 (Ind. Ct. App. Aug. 312020).

During his deposition Mr. Martin conceded thHa never gave either defendant his
appellate briefs, or other documents, to be mailed. Dkt118923, 26He has no knowledge
of the defendants instructing other staff not to copy or maidocumentsid. at 38-4Q He
believes that the defendants shobllve knownthe mail was not being mailed out and are
responsible despite their lack of personal involvement:

Q: Can you tell me specifically how Warden Brown retaliated againgt yo

A: Okay. First of all, he got the ultimate care and custody and carfiitod plaintiff,
thats me, and every officer in the facility. He is liable. He is thgesintendent that

Q: So he is responsible for everything that happens in the facility—

A: Right. And | sent him a request form constantly telling him aboutptioislem,
about my legal mail problem. And the grievance specialist, once | filed\aagce
with the grievance specialistsityour job to investigate.

Dkt. 10941 at 1617.

I,
Discussion

The defendants argue that they are entitled to summary judgment dfaiin's claims
because he concedes ttietywere not personally involved in the alleged constitutional violation

The Court agrees.

"Section 1983 does not establish a system of vicarious responsibility. Liability depends on
each defendaist knowledge and actions, not on the knowledge or actions of persons they

supervise.Burksv. Raemisch, 555 F.3d 592, 5996 (7th Cir. 2009)see also Horshaw v. Casper,
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910 F.3d 1027, 1029 (7th Cir. 2018). Although Mr. Martin believes that the defendants should
have known that his appellate briefs were not mailed ouitdsno evidence to support his belfef.

Whether supervisory personnel at a prison are sufficiently involved in an alleged
constitutional violation such that they may be liable for damages often depends on thas person
knowledge of, and responsibilities regarding, the alleged hafere "knowledge of a
subordinats misconduct isot enough for liability. Vance v. Rumsfeld, 701 F.3d 193, 203 (7th
Cir. 2012) (en banc)Although what additional allegations are required are-spseific, two
scenarios are illustrative.

First, thedefendantscould be engaged with the underlying issue such that personal
responsibility is presengee, e.g., Haywood v. Hathaway, 842 F.3d 1026, 10323 (7th Cir. 2016)
(holding that the Warden could be held personally responsible for the harm caused by cold prison
conditions because the evidence shohethad actual knowledge of the unusually harsh weather
conditions, that he had been apprised of the specific problem with the physical conditian of [th
plaintiff's] cell (i.e., the windows would not shut), and that, during the time period of [the
plaintiff's] complaint, the warden toured the segregation unit himself"

Or second, personal responsibility can be present when the underlying issue is the direct
responsibility of the individual in question, rather than one for his or her subordiGabgzare
id.; Gray v. Hardy, 826 F.3d 1000, 1008 (7th Cir. 2016) (holding that the Warden was personally
responsible for the alleged cell conditions, and distinguisiange, because the Wardénot

only knew about the problems but was personally responsible for changing prison policies so that

! The Court notes that the Indiana Court of Appeals received several deficient twiafs f

Mr. Martin. Mr. Martin maintains that he submittadditionalbriefs for mailing that were never
received by the Indiana Court of Appeals. For the purposes of summary judgment, the Court
assumes this toetrue
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they would be addressBdwith Burks, 555 F.3d at 595 (holding that the supervisor at issue was
not personally responsibldi]lhe Governor, and for that matter the Superintendent of Prisons and
the Warden of each prisas,entitled to relegate to the prisemedical staff the provision of good
medical caré).

Here, Mr.Martin has presented no evidence that the defendants were directly responsible
for mail processing generally or that they were particularly involeedkaling with his attempts
to mail documents to the Indiana Court of Appeals. At most, the evidence shows that tifr. Mar
made the defendants aware of his legal mail troubles by filing grievesgzeding the state trial
courts demand for additional copies of his complaints and summadbkesl3lat 3641. The
record demonstrates that defendant Brown investigated Mr. Kagtievance and concluded that
the clerk of thestatecourt had informed the librarian that additional copies weteaguired.d.
While it appears that the clerk was wronigatis not the fault of the defendants or of the prison
law librarian. Mr.Martin has successfully appealed this issuéigicases. The state appellate
process is the appropriate route for Mr. Martin to pursue his claimhisatate cases should not
have been dismissed for failing to submit additional copies of the complaints and susimonse

Mr. Martin has produced no grievance records regarding his allegation that he put the
defendants on notice that his appellate briefs had not been mailed out. And even if he had such
evidence Mr. Matrtin's dissatisfaction with the outcome of the grievance process does not make
the defendants liable foetaliation orfor failing to ensure that Mr. Martis briefs made it to the
Indiana Court of Appeals.

The only document demonstrating defendant Wellingtanwvolvement in Mr. Martiis
grievances is an emailefendant Wellington wrote to defendant Brown on August 2, 2018.

Dkt. 1314 at 67. The email documented that Mr. Martin had filed numerous unfounded grievances
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in the prior month and questiedwhether he should be placed on grievance restrictions. The ema
was written after both of Mr. Martimappeals had been dismissed by the Indiana Court of Appeals
and it makes no reference to grievances regarding the mailing of Mr. Slapipellate briefs.
Furthermore, the email contains no evidence from whichadia®ry motive could be attributed
to either defendant. Instead, it appears to document defendant Welsndygmussion with Mr.
Martin regarding his grievances in compliance with the prison policy regarding inmatebwgieo a
the grievance process. Said. 131-1 at 68.

"[I] naction following receipt of a complaint about someonestsmnduct is not a source
of liability." Estate of Miller by Chassie v. Marberry, 847 F.3d 425, 428 (7th Cir. 2017)
Mr. Martin's allegations suggest only that the defendhatsgeneralized knowledge of il
issues and failed teesolve them to his satisfactiolmhe defendants are therefore entitled to
summary judgment on this clainid. at 42829 (holding that summary judgment for the
Superintendent was proper because the plamtffegations-that the Superintendefrivrushed
off his complaints, leaving them to be handled through the chain of cormarate insufficient
to demonstrate the personal responsibility nesgs® state a 8983 claim; such allegations
brought the plaintifé "claim within the scope dijbal, Vance, andBurks rather tharHaywood");
see also Olive v. Wexford Corp., 494 F. Apix. 671, 673 (7th Cir. 2012)[The plaintiff] does
contend that he complained to [the head of the prison medical department] Shicker about [his
treating doctds] decisions and that Shicker did not intervene to help him. Butlgb&h and
Burkshold that a supervisor is not liable just because a complaint is made and aveestdation
is not forthcoming.).

Mr. Martin's retaliation claim fails for similar reasons. To state a First Amendment claim

for retaliation, a plaintiff mustllege that'(1) he engaged in activity protected by the First
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Amendment; (2) heuffered a deprivation that would likely deter First Amendment activity in the
future; and (3) the First Amendment activity was at least a motivating factor irefieddnts
decision to take the retaliatory actiorPerez v. Fenoglio, 792 F.3d 768, 783 (7th Cir. 2015).

The defendants argue that Mr. Martin did not suffer a deprivation that would deter First
Amendment etivity in the future because he continued to file appeals after the Indiana Court of
Appeals dismissed the two state cases which arsutbiect of this lawsuitDkt. 110 at 11But
Mr. Martin's continued appeals are irrelevémeicause the question of whetlaedeprivation is
likely to deter First Amendment activity is judged on an objective rather than subjsteindard.
Douglasv. Reeves, 964 F.3d 643, 646 (7th Cir. 2020)evertheless, the defendants are entitled to
summary judgment on this claim because there is no evidence that they had amyryetadigve
when they investigated Mr. Martintomplaints about his legal mail that they took any adverse
action against him.

Because it is undisputed that the defendants were not personally involved imgy mail
Mr. Martin's appellate briefand did not take adverse action against,Himey areentitled to
summary judgment on his claintie Glisson, 849 F.3d at 379.

IV. Conclusion

For these reasons, the defendamistion for summary judgment, dkf109], is granted.

Final judgment consistent with th@@rdershall now issue.

SO ORDERED.

Date: 11/23/2020
N Patruck \andove
James Patrick Hanlon

United States District Judge
Southern District of Indiana
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