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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
WILLIAM HUBBARD,
Plaintiff,
V. No. 2:19¢cv-00001JRSDLP

WEXFORD HEALTH SOURCES, INC, et al.

N N N N N N N N N

Defendants.

Order Granting Summary Judgment for Defendants
and Directing Entry of Final Judgment

William Hubbard, an inmate at Wabash Valley Correctional Facility ("WVCF"),dino
this civil rights action pursuant to 42 U.S.&£.1983 The plaintiffs claims arise from medical
treament he received for an ocular disorder resulting in blurred viei@®18 He alleges the
defendants were deliberately indifferent to his serious medical meedaslation of the Eighth
Amendment

The defendants-Dr. Dennis Lewton, Dr. SaneuByrd, Nurse Amy WrightNurseKim
Hobson, Wexfordf Indiana, LLC ("Wexford of Indiana;)and WarderRichardBrown—have
moved for summary judgment. For the reasons explained b#hevwdefendantsmotions for

summary judgment aigr anted.

t Although the plaintiff also raises claims under the Indiana Constitutibis second amended
complaint he has failed to delineate these claims in opposition to the defendants' motions for
summary judgment. Accordingly, any state law claims are deemed aban&aethimer v.
Marion County 327 F.3d 588, 597 (7th Cir. 2003pétausdthe plaintiff] failed to delineate his
negligence claim in his district court brief in opposition to summary judgment or iniéfsdor

this Court, his negligence claim is deemed aband®nddaborers’ Int'l Union of N. Am. v.
Carusq 197 F.3d 1195, 119(th Cir.1999) (stang that arguments not presented to the district
court in response to summary judgement motions are waived)
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|. Summary Judgment Standard

A motion for summary judgment asks t@eurt to find that the movant is entitled to
judgment as a matter of law because there is no genuine dispute as to any mateSe¢fack.
R. Civ. P. 56(a). A party must support any assetiguited or undisputef@ct by citing to specific
portions of the record, including depositions, documents, or affidavits. Fed. R. BB{C{1)(A).
A party may also support a fact by showing that the materials cited by an adveysdopaot
establish th absence or presence of a genuine dispute or that the adverse party cannot produce
admissible evidence to support the fact. Fed. R. Civ. P. 56(c)(JA{®BJavits or declarations
must be made on personal knowledge, setamis that would be admissikileevidence, and show
that the affiant is competent to testify on matters stated. Fed. R. Civ. P. b@fajli4re to properly
support a fact in opposition to a movant’s factual assertion can result in the movartirigc
considered undisputed, and potentially in the grant of summary judgment. Fed. R. Civ).P. 56(e

In deciding a motion for summary judgment, the only disputed facts that matter analmate
ones—those that might affect the outcome of the suit under the governingidliams v. Brooks
809 F.3d 936, 9442 (7th Cir. 2016)"'A genuine dispute as to any material fact existhe
evidence is such that a reasonable jury could return a verdict for the nonmovirigpatgherty
v. Page 906 F.3d 606, 609—10 (7th Cir. 2018) (quoting Anderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986)). The Court views the record in the light most favorable to theawang party
and draws all reasonable inferences in that [saidyor.Skiba v. lllinois Cent. R.R. C@&84 F.3d
708, 717 (7th Cir2018). It cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left to the factfintiiber v. Gonzalez761 F.3d 822, 827 (7th
Cir. 2014). The Court need only consider the cited materials and neésbmat the recordfor

evidence that is potentially relevant to the summary judgment m@rant v. Trustees of Indiana



University 870 F.3d 562, 573—74 (7th Cir. 2017) (quotation marks omitted); see alsd-ed. R. Civ.
P. 56(c)(3).
Il. Factual Background
1. The Parties
Plaintiff William Hubbardhasbeenan inmateat WVCF since 2012 Dkt. 964, p. 7.He
brings this action alleging deliberate indifference to his serious medica$ mga/Nexford of

Indiana, LLC, Wexford's employees, and WV@frden Richard BrowrDkt. 35.

Defendant DrH. DennisLewton, O.D., is an optometristlicensedto practiceoptometry
in the Stateof Indiana.Dkt. 962, para. 3.Since 2011, Dr. Lewton has provided optometry
servicesto patientsat WVCF. Dkt. 96-:5, no. 2. Dr. Lewtonis physicallypresentat WVCF

approximatelytwo days pemonthto seepatientsid. at no. 4.

Defendant Dr. Samuel Byrd sphysicianlicensedto practicemedicinein the Stateof
Indiana.Dkt. 1121, para. 1 At all timesrelevanto thePlaintiff's Complaint,andcurrently,hewas

employedby Wexford of Indianasan onsitephysicianatWVCF. Id. at para. 2.

Defendant Amy Wright is registerechurselicensedin the Stateof Indiana.Dkt. 1123,
para. 1.At all timesrelevanto this action and currentlyshewasemployedby Wexford of Indiana
as the Director of Nursingat WVCF. Id. at para. 2In this role, sheoverseesthe provision of

nursingservicesat WVCF. Id. at para. 4She is also taskeslith reviewing andrespondingdo the

inmatesinformal medicalgrievancesld. To her knowledge, Ms. Wright has not provided nursing

services directlyo the plaintiff. Instead, her only interactions with the piéfimtere through letters

and informal grievance#d. at para. 3.

Defendant Kim Hobsors aregisterechurselicensedin the Stateof Indiana Dkt. 1122,

para. 1.At all times relevanto this action shewasemployedby Wexfordof Indianaas theHealth
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ServiceAdministratorat WVCF. Id. at 2.Ms. Hobsonoverseedhe provision oimedicalservices
generallyat the facility, ensuregompliancenith IDOC directivesyespondso letters responds to
inquiries on behalf of the medical depaent, and ensureghat patientshaveaccesgo the care
they needld. at para. 4Ms. Hobsonis also tasked with reviewing and responding to inmates' medical
grievancesld. To her knowledge, Ms. Hobson has not provided nursing services diredhy t
plaintiff. Id. at 3.Instead, her only interactions with the plaintiff have been throughdedted
formal grievancedd.

Defendant Richard Brown was the Warden of WVCF ktirakes relevant to this action.
Dkt. 44, p. 2.; dkt. 104, para. 1.

2. Histoplasmosis, Retinal Damage, and Visual Disturbances

Histoplasmosis capsulatui® afungus commonly founth thesoil in river valley regions
in the midwestern United States Dkt. 96-3, para6. It is associatedwith bird droppings,
particularlythose ofpigeonsand chickensld. Infection can result when histoplasmosispores
are inhaled, howevermost patientswho inhale histoplasmosispores experienceéo symptoms.

Id. Approximately60%of theU.S. populationtess positiveto exposureo histoplasmosidd.

Exposureo histoplasmosisanresultin ocular conditions averysmallminority of persons.
Id. Histoplasmosisporeshatareinhaledcanspreadthrough thebloodstreanto theeyeswhere
theyencystandlie dormant.Id. Thesporesanresultin the formationof scarringto theretina.
Id. Presumedcularhistoplasmosisyndrome(alsoknownas“POHS”) is adiseaseharacterized
by thepresenceof small, oval, punched-duatrophicscarsin the ocularfundus occurringn the
absencef inflammationin theeye. Id. at para. 7.Overtime, thescarringcansometimesesultin
new bloodvesselgrowthto theretina,known as choroidal neovascularizatior{"CNV"). Id. In

some circumstancespatientswith CNV candevelop thdeakageof fluid from thevesselsn the



retina,resultingin retinaledemand sometimesetinal detachmentld. However,thevastmajority
of patientsexposedto histoplasmosisincluding those with retinal scarringp notexperience
CNV or loss of visionld.

Thereis nosystemidreatmenavailableto treatPOHS Id. at para 8That is to saythereis
nopill or othermedicatiorthatcanbe giverorally or intravenouslyo treatPOHSorto eliminate the
histoplasmosisporeshatmayhave encysteh theeyes. Id. Chestx-rays andskin testsareof no
valuein the diagnosisndtreatmeniof POHS.Id.

Annualexaminatios arerecommended fgratientsvith evidencef histoplasmosiscarring
for the purposef checkirg for CNV. Id. If patientsdevelopocularmanifestation®of POHSsuch
asthelossof vision, retinaledema,or CNV, the conditioncan be treatedby laser,surgery, or
the injection of antiVegf medicationssuchas Avastin directly into theeyeswith a needle.ld.
Patiens who havePOHSbut have ndossof vision, retinaledemapor CNV aremonitored,only,
anddo notreceiveanytreatmentld. The onlytreatmens availablefor POHS—such assurgery,
lasers,and eye injections—carry risks Id. Thesetreatmems are na performedunlessthereis
evidenceahat active POHS is causisggnificantproblemsid.

3. The Plaintiff's Treatmerduring his incarceration &/VVCFE

Prior to the events of August 2018&e plaintiff wasdiagnosedwith borderline diabetes,
hypertension,and hyperlipidemiaDkt. 1121, para. 4.He was enrolledin the chroniccareclinic
at WVCF, which requiredthat he beseenregularly by medicalstaff, including defendant Dr.
Byrd, every few monthsfor testing or bloodwork to monitor progressionof his diseaseand

ensure heeceivedinstructionand medicationfor managemenof his chronc conditions.d.

Dr. Lewton sawthe plaintiff for eye exans onMay 11, 2012;April 13, 2013; Jun€ls,

2014; Septembed5, 2014;Septembed3, 2015;0ctober5, 2016;andDecembel6, 2017.1d. at



paras. B12; dkt. 968, pp. 210. The plaintiff did not exhibit significarpgroblemswith his vision
at any of these exanDkt. 964, p. 67-68, 71-72During that time, ie plaintiffs uncorrected
visualacuity was consistently 20/20 or 20/2®kt. 962, paras. 82. Because the plaintiff is a
diabetic, Dr. Lewton routinely examidédiis eyesand visionfor diabeteselated conditionsDkt.
96-2, para. 5.

On June 18, 2014Dr. Lewton’s examinationrevealedsome small areasof scarringin
theretinaconsistentvith POHS Dkt. 96-2, para. 7Dr. Lewtonadvisedthe plaintiff of his findings
andtold the plaintiff to returnto monitor the stability of the POHS scarring.ld. On September
15, 2014, he plaintiff returned for dollow-up examinatiorwith Dr. Lewton Id. at para. 8Dr.
Lewton notedthat the POHSscarringwasstableandthe plaintiff's uncorrected visual acuity was
20/20.1d. Becausehe POHSscarringwasstable Dr. Lewtonrecommended yeariyonitoring Id.
According to Dr. Lewtonand his expert witnessDr. Friberg the onlytreatmentappropriate
for the plaintiffs POHS scarrirg on June 18 2014, and Septemberl5, 2014, was continued
monitoring Id.; Dkt. 963, para. 9.

The plaintiff was seenby Dr. Lewton at annual examinations oBeptemberl3, 2015,
October5, 2016 and December 6, 201Dkt. 962, paras. 41. The plaintiffs POHS scarring
was found to be stable, and he did not have any significant visual probleEmaccordingto Dr.
Lewton and Dr. Friberg, no treatmentwas requred at this timeother than continued annual
monitoring.ld.; dkt. 963, para. 9.

At the appointment on December 6, 2017, Dr. Lewton gave the plaintiff a piece pbpape
whichthe words "POHS," "histoplasmosis,” and "toxaplasis"werewritten. Dkt. 964, pp. 69
71, 98, 10506, 107.Shortly afterthis appointment, the plaintiff conducted independent research to

educate himself about these conditiddsat 10809.



Priorto August 23, 201&he plaintiffdid not require prescriptioglassesDkt. 964, p. 97.
He experienceda sudden change his visionon August 23, 2018, with the developmenof
blurry visionin hisleft eye.ld. at 9697.

On August 23, 2018the plaintiff submitteda written healthcarerequest complainingf
blurry vision Dkt. 968, p. 13; dkt. 112, para. 8Hewasseerby a nurse on Augug6,2018 and
scheduled for an appointment to see Dr. Byrd on August 28, 2018. Dki, ph2a. 8This was
thefirst time thatMr. Hubbardhadmadeany complaintsto Dr. Byrd abouthisvision. Id. at para.
9. The plaintiffspecfically reportedvisualdistortionandblurriness sayingthathe wouldsee“the
CBS symbol" Dkt 96-8, pp. 2436; dkt. 1121, para. 9.

On August 28, 201&n official at WVCFsentDr. Lewtonanemailinforming him about
the plaintiff's visiorproblem.Dkt. 96-2, para. 13Dr. Lewtonwas nofphysically present &/VCF,
but herespondedo the email that sameday, recommendinghatthe plaintiff beseenby aretinal
specialis. Id.

On August 29, 2018he plaintiff was evaluatedby an ophthalmologistat the Terre
HauteEye CenterDkt. 968, pp. 4350; dkt. 1121, para. 10The diagnosisvas“PED” (Pigmern
epithelia detachment),indicating the presenceof fluid in the layers of the eye,and CNV.
Id. The ophthalmologist recommendedotlow-up with retinal specialistDr. Sayegh.Dr. Byrd
submittedthe requiredpaperwok for Mr. Hubbardto receivean urgentreferral to seea retinal
specialistwhich was approvedid.

On August 31, 2018, thelaintiff was sent back to the Terre Haute Eye Center and
receivedan evaluationfrom retinal specialistDr. Sayegh.The return paperworkindicated a
diagnosis ofhistoplasmosisvith CNV. Dkt. 96-8, pp. 5357; dkt. 1121, para. 11.Mr. Hubbard

receivedan eyeinjection of Avastin arecommendatiofor eyedrops(gentamicin)anda follow-



upin one month regarding thpgior injection.Id. Dr. Byrd submittedtherequired paperworkamnd
the plaintiffwas approvedor this follow-up in OctoberId.

On September 19, 2018)e plaintiff had an appointment with Dr. Byrd asamplaired of
ongoing visual distortionDkt. 96-8, pp. 5961; dkt. 1121, para. 12The plaintiff expressed
concern that his follovup appointment wit Dr. Sayegh had been delayédl. The complaints of
visual distortion were similar to his complaints prior to the initial referrals, and.iBydd’s
opinion did not appear to indicate a medical emergddcy2r. Byrd did not believehe plaintiff
required an immediate refertal the emergencydepartmenbr to Dr. Sayeghld. Instead hefelt
it wasappropriatdor the plaintiffto receivethefollow-up appointmentvith Dr. Sayegththatwas
alreadyscheduled. DrByrd explainedhis understandingf the plaintiffs diagnosisandtreatment
planandassurd him that his follow-up appointmenhadbeenscheduledid.

On October 3, 2018, the plaintifiad his next follow-up appointmentvith Dr. Sayegh
Dkt. 968, pp. 6468; dkt. 1121, para. 13At that visit, the diagnosigemainedhistoplasmosis
with CNV, and Mr. HubbardreceivedanotherAvastin injection. Id. Dr. Sayeghrecommended
continung eye drop treatmenfgentamicin) and anotherfollow-up in a month.ld. Dr. Byrd
submittedtherequired paperwok for the plaintiff to receiveeyedropsandthe one-month follow-
up appointmentvith Dr. Sayeghld.

On October 17, 2018Dr. Lewton saw the plaintiff in personfor the first time since
Decembel6, 2017.Dkt 96-2, para. 14; dkt. 98, p. 68.Dr. Lewton notedthat the plaintiff was
under thecare of a retinal specialistwasreceivingAvastininjectionsin his left eye,andhad
uncorrectedisual acuityof 20/25.1d. Dr. LewtonrecommendethatMr. Hubbard continuseeing
theretinal specialistandthat hereturnto seeDr. Lewtonin 3 months for aepeatvision check.

Id.



On October31, 2018,the plaintiff wasseenby Dr. Byrd for a followup appointment.
Dkt. 968, pp. 7375; dkt. 1121, para. 15.Hetold Dr. Byrd about theisual problems with his
right eye and requested treatmddt. The plaintiff also askedabouttreatmentthat could help
preventfuture visualissues. Dr. Byrd notethat the plaintiff hadetinal edema(swelling) in both
eyes.ld. He alsoreviewed the medical recordsand the notesfrom the plaintiff's most recent
referral to Dr. Sayegh.Dr. Byrd informedthe plaintiff that he was unsure regardingpecific
treatmento "prevent future visualissuesor if herequiredanytreatmentor his righteye,asthis
was outside ofDr. Byrd’'s areaof expertiseld. Dr. Byrd confirmed that the plaintiff had been
referred approvedand scheduled for another follewp with Dr. Sayegh in the coming days, where
he could address these issues and receive any necessary trddtment

On November 6, 2018, Mr.Hubbard had another follow-up with Dr. Sayegh.
Dkt. 96-8, pp. 7891; dkt. 1121, para. 16Dr. Sayegh'sotesndicatea diagnosis ofetinaledema,
with an Avastininjectionduringthisvisit. 1d. The recommendationvas for continuedeye drops,
a one-month followsp, and areturnvisit the followingday for an Avastininjectionin the right
eye.ld. Dr. Byrd submittedall necessarypaperworkfor the plaintiff to receiveavisit the following
dayfor theinjectionin theright eyeanda one-month follow-pappointmentid.

On November 7, 2018, the plaintiff wasent offsite for an Avastininjectionin hisright
eye.Dkt. 968, p. 92; dkt. 112, para. 17.

On December 4, 2018, the plaintiff wasntto Dr. Sayeghwhere he receivedAvastin
injections.Dkt. 96-8, pp. 110, 10-09; dkt. 1121, para. 18Dr. Sayegh recommendadnemonth
follow-up for furtherevaluationandtreatmentld. Dr. Byrd submittedall necessarypaperworkfor

approval andgchedulingof the one-month followp. 1d.



The plaintiffreturnedo seeDr. LewtononDecembed9, 2018,at which time Dr. Lewton

found Mr. Hubbard’svisual acuity to be 20/25,uncorrected. Dkt. 9@, p. 14; dkt. 963, p. 104.

Over the coursef the nextseveralmonths,Mr. Hubbardcontinuedto receive monthly
visits with Dr. Sayeghand the Terre Haute Eye Center,where he receivedAvastin injections.
Dkt. 1121, para. 19.

4. Grievances for Alleged Lack of Medical Treatment

On or around Septemb&4, 2018,Ms. Hobson was copied on an email requesting
feedbackabout an informal medical grievancesubmitted by the plaintiffDkt. 1122, para. 6.
Ms. Hobsondoesnot typically getinvolvedin response$o “informal” requestsld. Instead, that
duty falls oneithertheDirector of Nursingor othemmedicalstaff asneededr requestedby IDOC.
Dkt. 1121, para. 5; dkt. 118, p. 18. Id. Ms. Hobson does not recall receiving any letters
regarding the plaintiff's medical treatment before September 24, 2018.

On October 2, 2018, and October 11, 2018, Ms. Hobsonaglked to respond tihe
plaintiff's formal medical grievancegquestingtreatment for histoplasmosi®f the eye. Dkt.
1122, para 7; dkt. 118, pp. 7, 14, 15Ms. Hobsonreviewed the plaintiff's medical chart and
determined he had been evaluaéd onsiteby Dr. Byrd and Dr. Lewton and off-site by an
ophthalmologistand aretinal specialistDkt. 1122, para. 8; dkt. 118, pp. 18, 20.Shealso
determined the plaintiffwas receiving onsite treatmen in accordance with the specialist's
recommendatinsand was scheduled for folleup appointments with the efite specialistMs.
Hobsontold the grievance specialidtat baseduponherreview of therecords,she believed the
plaintiff's careandtreatmentadbeenappropriateld.

On or aroundctoberd, 2018, defendant Amy Wright was asked to investigiatieespond

to the plaintiff's informal grievance describing new symptoms and requesgagment.

10



Dkt. 1123, para. 5; dkt. 118, p. 39.Ms. Wright reviewed ta plaintiff's medical recordgnd
determinedthat he had been referred and sent outside the facility for an evaluation by an
ophthalmologist the previous dag. Ms. Wright also saw that recommendations were made by
this physician, and that Plaintiff wasceiving treatmentd. She then tal the grievance specialist
that the plaintiffhad been seen the day before and received treatment, including an anbiotic e
drop.ld.

On or around October 8, 2018, Ms. Hobson was asked to respambtherformal
grievancewhichthe plaintiff hacbriginally submittedn September, regarding new ocular symptoms.
Dkt. 1122, para. 9; dkt. 113, pp. 47, 50Ms. Hobsorreviewedtherecord and notedthat the plaintiff
had beerevaluatedby Dr. Byrd on Septemberl9, 2018,and had been referred to an ite
ophthalmologist a few day=arlierfor treatmentld. As such, Ms. Hobsosent a response indicating
thatthe plaintiffhad already been approved for his next foliggvappointment, and that his care
and treatment had beappropriateld.

On October26, 2018,Ms. Wright was asked to investigate the plaintiff's medical requests.
Dkt. 1123, para. 6; dkt. 118, p. 96.Ms. Wright told the grievance specialigtat the plaintiff's
medical condition was one that could not betreatedonsite, that the plaintiff had an upcoming
appointment with an offsite specialiahdthatheshould receive gellow copy of his healthcare
requesin themail. Id.

On or aroundNovembe 21, 2018, Ms. Hobson was asked to respond to the plaintiff's
formal grievance regarding a lack of treatment for vision loss and other symptbimsight eye
in October 2018Dkt. 1122, para. 10; dkt. 113, pp. 7281. Ms. Hobsonreviewed the records
and determinedthat the plaintiff hal been assessednsite by Dr. Byrd o®©ctober31, 2018.and

referredto anoff-site specialisin Novemberld. The specialist gave the plaintiff anjection in
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his right eye and recommendehat the medicadtaff on-siteadminister eye dropkl. Ms. Hobson
told the grievance specialist that the plainb#id receivedtreatmentandthat medicalstaff were
following the recommendatiors the paintiff's offsite specialistid.

5. Warden Richard Brown and WVCEF Policy

According to Warden Brown, there m® expresspolicy at WVCF that offendermedical
careshould balelayed othatoffenders should not lsentto outsidespecialistsn aneffort to cut
costs.Dkt. 1041, para. 9.

Warden Brown's roleasit pertainsto offenderhealth services,is limited to ensuring
transportatiorand securityor offendersvho mayhaveoutsidemedicalappointmentsprocedures,
or hospitalstays|d. at para. 7WardenBrown is rot a doctor medical professiaal, or member of
the medical staff at WVCHd. at para. 6.Warden Brown defers to contracted health care
professionals, presently Wexford of Indiana, LLC, to make all decisions regaagpropriate
medical treatment for offendersl. at para. 4IDOC policy requireghat all mattersinvolving
clinical judgmentshallbereservedo medical staffld. at para. 5WardenBrownis notauthorized
or trainedto instructany member of thenedical staff tdegin, changeyr ceasdreatmentor any
medical conditiorcomplainedof by anoffender.ld. at para. 8.

WardenBrown is not thefinal decisionmakerregardingthe plaintiff's meical careor
schedulinghe plaintiff for appointments wittan outside specialistd. at paras. 10, 1Marden
Brown is not thefinal decisionmakerasit relatesto medical policy within IDOC or WVCFE
Id. at para. 12.

As it relatesto the plaintiff's requestfor medicalcare,Warden Brown di not take any
action to delayhe plaintiffs medicaltreatmentor takeany actionto prevent the plaintiff from

accessingnoutsidemedicalspecialistld. at para. 13.
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I11. Discussion

Theplaintiff asserts Eighth Amendment medical care claims against the defendants. At all
times relevant to the plainti§ claims, he was a convicted offender. Accordingly, his treatment
and the conditions of his confinement are evaluated under standards established by the Eighth
Amendmens proscription against the imposition of cruel and unusual punish8estielling v.
McKinney 509 U.S. 25, 31 (1993)I{ is undisputed that the treatment a prisoner receives in prison
and the conditions under which he is confined are subject to scrutiny under the Eighth
Amendment.).

Pursuant to the Eighth Amendment, prison officials have a duty to provide humane
conditions of confinement, meaning, they must take reasonable measures to guacasdéa\t
of the inmates rad ensure that they receive adequate food, clothing, shelter, and medical care.
Farmer v. Brennan511 U.S. 825, 834 (1994)To determine if the Eighth Amendment has been
violated in the prison medical context, [courts] perform a-$tep analysis, first examining
whether a plaintiff suffered from an objectively serious medical condition, andl&gtermining
whether the individual defendant was deliberately indifferent to that contietties v. Carter
836 F.3d 722, 7228 (7th Cir. 2016) (en banc)Clonduct is deliberately indifferent when the
official has acted in an intentional or criminally reckless manirer,the defendant must have
known that the plaintiff was at serious risk of being harmed [and] decided not to dogngthi
prevent that harm from occurring even though he could have easily db@B®aal v. Farnham
394 F.3d 469, 478 (7th Cir. 2005) (internal quotations omittda) infer deliberate indifference
on the basis of a physiciantreatment decision, the decision must be so far afield of accepted
professional standards as to raise the inference that it was not actuallyobasethedical

judgment."Norfleet v. Webste39 F.3d 392, 396 (7th Cir. 2008eealso Plummer v. Wexford
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Health Sources, Inc609 F.App’'x 861, 862 (7th Cir. 2015) (holding that defendant doctors were
not deliberately indifferent because there Was evidence suggesting that the defendants failed
to exercise medical judgment or responded inappropriately to [the plgjnaéifiments). In
addition, the Seventh Circuit has explained tak medical professional is entitled to deference
in treatment decisions unless no minimally competent professional would havaimeaded the
same] under those circumstantd®yles v. Fahim771 F.3d403, 409 (7th Cir. 2014(internal
guotation omitted)'Disagreement between a prisoner and his doctor, or even between two medical
professionals, about the proper course of treatment generally is insufficiéisglhyto establish
an Eighth Amendmentiolation.” Id.
1. Dr. Lewton

The undisputed evidenestablisheshat medical professionals often wait to treat patients
with histoplasmosis of the eye until the condition begins to cause vision loss, retimal, e
CNV. Until one or more of these symptoms arise, annual monitoring is recommendled. Al
treatments for histoplasmosisncluding surgery, eye injections, and laser proceduuoesry
significant risks. The waidndsee approach is preferred, at least in part, because of these risks.

Dr. Lewton diagnosed the plaintiff with histoplasmosis on June 14. ZQ]a follow-up
appointment approximately three months later, Dr. Lewton monitored the placuiifigtion and
noted that it was stable. He recommended and performed annual examinations for the@ext t
years. When Dr. Lewton was told, by email, tkia¢ plaintiff had developed vision loss, he
responded the same day and recommetidddhe plaintiff be taken to a retinal specialist "sooner
rather than later." Dkt. 98, p. 19.

In the plaintiff's response to Dr. Lewton's motion for summary judgmeutaimas that on

June 14, 2014, Dr. Lewton "screened [the plaintiff's] eyes and drew four (4) linée @yd
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diagram representing four (4) new blood vessels and noted, POHS scars." Dkt. 11{&tipg
dkt. 1151, p. 46; dkt. 9, p. 5).Dr. Lewtonemgainsin reply that the plaintiff's claim is based
on an incorrect interpretation of Dr. Lewton's notes from the appointment. Dkt. 118, ph&s He
providedan affidavit explaininghat the four linegsepresent "branch retinal arteries, which are
normal,and present, on the retinas of all persons with normal eyesight." DKt, 1.

The notes from the June 14, 20&ppointment do not mention CNDkt. 968, p. 5.
Dr. Lewton wrote "POHS scars" next to the diagram in quedtindid not mentionthe
proliferation of new blood vesselsl. These notes, when read in conjunction with Dr. Lewton's
explanatory affidavitestablish thathere is no evidence in the record that Dr. Lewton ignored the
presence of CNV, retinal edema, or vision loss atddriige plaintiff's optometry appointments.

There is no evidence in the record supporting a conclusion that Dr. Lewton was dejiberatel
indifferent to the plaintiff's serious medical conditioixccordingly, Dr. Lewton'smotion for
summary judgment, dkt. [95s granted.

2. Dr. Byrd

The undisputed evidence establishes that Dr. Byrd lacked sufficient training andmoger
to effectively treat the plaintiff's retinal edema, CNV, and vision lossi®mwn. Instead, he
approved the plaintiff's medical appointments with onsite @fgite specialists and approved
orders for onsite treatment consistent with the specialists’ recommenddtienglaintiff's
argument that Dr. Byrdelayed his referral to an outside specialist for four years is based on th
unsupported conclusion, discussed above, that Dr. Lewton discoveredn@Nntiff's eyeson
June 14, 2014.

To the extent that plaintiff alleges his vision loss was caused by a temporary

discontinuation of hypertension medication in November 2@%¥38g¢ is no evidence that a few
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days ofmissed medication in 2013 caused the plaintiff to develop CNV almost five lgeare
August 2018.

There is no evidence supporting the plaintiff's claims that Dr. Byrd was deligerate
indifferent to the plaintiff's serious medical conditiomthin the statute of limitations
Accordingly, Dr. Byrd's motion for summary judgment, dkt. [110frianted.

3. Amy Wright

Ms. Wright reviewed and respondedim informal grievancesubmitted by the plaintiff
in the fall of 2018 When she reviewed the first informal grievanskee learned that the plaintiff
had been seen by an offsite specialist the day before. Whae\sbeedthe secondnformal
grievance, she learned that the plaintiff had e&ending regular appointments wihysicians
onsite and offiteand that his course of treatment was being determined by a specialist

As a nurse whose job duties are primarily administrative in nature, Ms. Wiagténtitled
to defer to the plaintiff'primary care doctoand retinal specialistbouthis course of treatment.
Johnson v. Snyded44 F.3d 579, 586 (7th Cir 2006) (finding it proper for health care unit
administrato—who was also a nurseto defer to a physician's diagnosigyt see Berry v.
Peterman 604 F.3d 435, 443 (7th Cir. 2010) (nurses may not blindly defergoysician's
"inappropriate or questionable practice."”). There is no evidence that Ms. \Waghtonfronted
with inappropriate or questionable practices on the part of the plaintiff's pimgdieee or that
she was otherwise deliberately indifferent to the plaintiff's serious nedteds. Accordingly,

Ms. Wright's motion for summary judgment, dkt. [110]gnanted.
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4. Kim Hobson
Ms. Hobson reviewed and responded to the plaintiff's formal megtiealances in thall

of 2018. Each time she reviewed a formal grievance, she learned that thef giamtifeen
attending regular appointments with physicians onsite and offsite anglaaiff's course of
treatment was being determined by a spestidlike Ms. Wright, there is no evidence that Ms.
Hobson was confronted with inappropriate or questionable practices on the part of thd'laintif
physicians, or that she was otherwise deliberately indifferent to plaisgfisus medical needs.
Accordngly, Ms. Holson's motion for summary judgment, dkt. [110]gisinted.

5. Wexford of Indiana

A corporation acting under color of state law, Mexford of Indiana, may be liable under
§ 1983 if it maintains an express policy or widespread practice that caused an unicovatitut
deprivation See Jackson v. lllinois Me@ar, Inc, 300 F.3d 760, 766 n.6 (7th Cir. 200Ektate
of Moreland v. Dieter395 F.3d 747, 7589 (7th Cir. 2004)Because the plaintiff didot suffer a
constitutional deprivation, Wexford of Indiana cannot be held liable for maintaining a
unconstitutional policy or practic&allenger v. City of Springfield, 11.630 F.3d 499, 505
(7th Cir. 2010) Accordingly, Wexford of Indiana's motion for summary judgment, dkt. [110], is
granted.

6. Warden Brown

The plaintiffallegesclaims against Warden Brown in his individual and official capacity.
To survive summary judgment on the individual capacity claim, the plaintiff must pesgdahce
that Warden Brownwas personally involved inan unlawful delay in his medical treatment
“Colbert v. City of ChicagaB51 F.3d 649, 657 (7th Cir. 201 There is no evidence that Warden

Brown personally denied or delayed the plaitsiffedical teatmentTo the extent Warden Brown
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was aware of the plaintiff's complaints about delayed medical treatment, asraedcal
professional helsowas entitled to rely on the professional judgment of the medical ataff
WVCEF. SeeArnett v. Webste658 F.3d 742, 755 (7th Cir. 2011) (“Nomedical defendants . . can
rely on the expertise of medical personnel.”).

To survive summary judgment on an official capacity claim,plagntiff must present
evidence that Warden Brown maintained an explicit policy ersaw a widespread practice or
custom that caused the plaintiff to suffer an unlawful deprivation of his right tccahexdire.
Palmer v. Marion County327 F.3d 588, 5995 (7th Cir. 2003). Because the plaintiff did not
suffer a constitutional deprivatiptWwarden Browncannot be held liable for maintaining an
unconstitutional policy or practic&allenger 630 F.3dat 505. Accordingly, Warden Brown's
motion for summary judgment, dkt. [3)Qis granted.

V. Conclusion

For the reasons explained above, the defendants’ motions for summary judgment, dkts.

[95], [103], and [50], argranted. Judgment consistent with this Entry shall now issue.

IT ISSO ORDERED.

Date:
6/23/2020 M @w

LLQMES R. SWEENEY 11, DGE
United States District Court
Southern District of Indiana
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