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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
LAWRENCE NUNLEY,
Petitioner,

No. 2:19¢cv-00012JRSDLP

RICHARD BROWN,

N N N N N N N N N

Respondent.
Order Denying Petition for a Writ of Habeas Cor pus

In his petition for a writ of habeas corpus, Lawrence Nunley challenges his 200®Hrarris
County convictions for child molesting and disseminating matter harmful to a minothé&or
reasongexplained in this Order, MNunley’spetition for awrit of habeas corpus denied, and
the action is dismissed with prejudice. In addition, the Court finds that aczeetibf appealability
should not issue.

|. Background

District court review of a habeas petition presumes all factual findings sfateecourt to
be correct, absent clear and convincing evidence to the corffee8 U.S.C. 8§ 2254(e)(1);
Daniels v. Knight476 F.3d 426, 434 (7th Cir. 2007). The Indiana Court of Appeals summarized
Mr. Nunley’s offense as follows:

Nunley lived with his teenage son and his’sagirlfriend, K.S. K.S. sometimes

babysat sixyearold A.Y. AY.’s mother, T.C., testified A.Y. “loved [K.S.] to

death.” (Tr. at 534.) On April 13, 2007, A.Y. asked to spend the night at Nanley

residence. When T.dropped off A.Y., Nunley told her K.S. was on the way there.

T.C. was under the impression that K.S. would be watching A.Y. According to

A.Y., K.S. and her boyfriend were there for only a brief time that night.

Sometime during the evening, Nunley called A.Y. back to his bedroom and showed

her a pornographic video. A.Y. was wearing a tee shirt and panties. He took off her
panties and licked her vagina. He also made her suck on his penis.
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The next day, T.C. and R.@icked up A.Y. After they had been the car for a

few minutes, A.Y. told them she and Nunley had a secret. A.Y. would not say what
it was, so T.C. tried to trick her into telling by saying, “Thatkay. | know what

the secret is.”Ifl. at 537.) Then A.Y. wanted to tell them, but shemt want to

say it out loud, so her parents gave her a pencil and an envelope to write on. Her
note indicated she “was sucking his wedm and he was licking my pgee.”

(Id. at 626.)

After reading the note, T.C. turned the vehicle around and wekttbadunleys
residence. She took a bat and started hitting Nuseytorcycle and truck so he
would come outside. Nunley came to the door. T.C. yelled at him and accused him
of molesting A.Y. Nunley denied her accusations.

T.C,, R.C., and A.Y. then wemd the Washington County Police Department to
make a report. They spoke to State Trooper Kevin Bowling. Trooper Bowling first
attempted to interview A.Y. alone, but that did not work well, so T.C. stayed in the
room with her while A.Y. answered questioAsY. said Nunley made her watch a
“bad movie.” (d. at 626.) Trooper Bowling asked her what she meant by that, and
she said, a “naked movie.ld() T.C. showed him the note A.Y. had writtdnC.
believed she left the note with Trooper Bowling, but Trodgewling had no
record or recollection of what happened with the note. Trooper Bowling referred
the case to the DepartmentCihild Services.

Authorities tried to arrange a forensic interview of A.Y., but T.C. did not
immediately follow through. The intelew was finally conducted on April 18,
2008, a little over a year after A.Y. was molested.

Donna Lloyd Black conducted the forensic interview of A.Y. at Comfort House.
A.Y.’s interview was videotaped. Comfort House has an observation room for
representaties from the prosecutar office, law enforcement, and the Department
of Child Services. Black can communicate with them by -may radio, but
achild being interviewed cannot see or hear the people in the observation room.
Detective William Wibbels was ithe observation room during A g.interview.

Nunley was charged with four counts of Class A felohyd molesting: Count 1
alleged he touched A.Xs vagina with his mouth, Count 2 alleged he made A.Y.
put her mouth on his penis, Count 3 alleged he put his hand ihsAi&gina, and
Count 4 alleged he touched A'¥ vagina with his penis. He was also charged with
one count of Class D felony dissemination of matter harmful to minors, which
alleged he showed A.Y. a pornographic movie.

At the time of trial, AY. was eight years old. A.Y. started crying at several points
during her testimony and needed multiple breaks. A.Y. stated it was hard to say
what had happened and that she could only write it. The prosecutor then had her
write down what happened and raatb the jury. She testified she saw Nunky

penis when he made her suck on it and he licked her “pee pee.” (Tr. at 450.) A.Y.



testified he forced her to do these things by threatening to hurt her parents or call
the police.

T.C. testified as to why stid not immediately bring A.Y. for a forensic interview:

“I had second thoughts ... just because of the fact of putting my daughter through
this. And not only that ... thei®a side of you that thinks maybe if you just’'don
acknowledge it, that’it go away.” (d. at 549.) A juror asked, “[W]hat made you
continue to think about it? What, was it brought up by [A.Y.]@’ &t 569). T.C.
responded, “No, it wast brought up by [A.Y.]. It was brought up by other people.
Uhm, there were other allegationsth had heard about.1d.) Nunley objected

and moved for a mistrial, because T.C. had been instructed not to refer to any other
allegations against him. The trial court denied the motion for mistrial becaDse T
did not specify the nature of the allegations, and it instructed the jury to désregar
T.C.s answer.

The videotape was played for the jury. The video was difficult to understand in
some places, but Black testified she was able to understand what A.Y. was saying
to her during the interview. The prosecutor therefore asked Black to recount how
A.Y. had said Nunley had touched her. Black testified A.Y. said Nunley “touched
her on her pepee with his weenibob, his hand and his tongue,” that he “made
her put his weeniob in her mouth and suck itghd that he made her watch a
video with naked people in itld. at 613.) Detective Wibbels also testified
concerning A.Y's allegations made during the interview.

Nunley testifiedon] his own behalf. He claimed T.C. called and asked if he could
watch AY. while she went to Corydon. He asserted T.C. did not bring any extra
clothes for A.Y., and he did not think A.Y. would be spending the night. He
claimedA.Y. fell asleep on the couch soon after arriving, and then his friend,
Michelle Cayton, came over tNunley’s residence to spend the night, leaving
shortly before T.C. picked up A.Wunley claimed he was in a relationship with
T.C., and when T.C. came to pick up A.Y., she asked to move in with him. He
would not let her, and she was angry when she left. Although Nunley voluntarily
spoke with the police, he never told them Cayton had been at his residence on the
night in question.

The jury found Nunley guilty as charged.
Nunley v. State916 N.E.2d 712, 7346 (Ind. Ct. App. 2009)*Nunley ') (footnotesomitted)
OnappealNunleyraisedfour issueswhich the IndianaCourtof Appealsreorderedand
restated:
(1) whether therial courtcommittedreversibleerror by admitting A.Y.’s hearsay

statementsia the videotapef herinterviewandthe testimonyof severalvitnesses;
(2) whether the trial court abused its discretion by excluding evidence A.Y. had



accusedhermother’sboyfriend ofattackingherandthenlaterrecanted(3) whether

the prosecutocommittedmisconduct bystatingin herclosing argumenthatA.Y.

hadnotbeentaught howto lie; and(4) whetherthetrial court abuseds discretion

by denying Nunley’'snotion for a mistrial after T.C. referredto other allegations

againstNunley.

Id. at 716.The court first heldthat the testimony aboutwhat A.Y. wrote on theenvelope was
admissible but that A.Y.'s forensic interviewas not Id. at 716-19. The courtreversed

Mr. Nunley’s child molesting convictions in Counts 3 and 4, which were based solely on the
interview,but “conclude[d] that the admissiaf the evidence was harmless error as to Counts 1,
2, and5 becausét wasmerelycumulativeof other properlyadmittedevidence,includingA.Y.’s

own trial testimony’ Id. at 719.

Next, the courtheld thatthetrial court properly excludedvidencethat A.Y. hadfalsely
accused her mother’s boyfriend of attacking. hér at 720-21. The court concluded that the
evidencevasnotadmissibleunder Indiana Evidendeule 608(b)anddid notdenyMr. Nunley his
rightto presentadefenseld. at 721.The courtthenheldthatMr. Nunleywaivedhisargumenthat
the prosecutocommitted misconduct during closingrgumenty not moving for anistrial. Id. at
722. Finally the courtheldthatthetrial courtdid notabuse its discretiowhenit denieda mistrial
after T.C. referred ttother allegations” becausg.C. wasnot specific andhe court admonished
the jury.ld.

Mr. Nunleyfiled a petitionto transferto the Indiana Suprem@ourt, raisingtwo issues
Dkt. 14-6. First, he argued that the trial court violated his right to presatgfense when it
excludedevidenceaboutA.Y.’s falseallegation Id. at 6-8. Second, harguedthatthetrial court

abusedts discretionwhenit admittedhearsayld. at 8—10. The Indiana Supren@®urtaskedthe

partiesto submit additionabriefing on IndianaEvidence Ruleés08 Dkt. 142 at 4.Mr. Nunley



argued that the trial court violated his right to cresamination Dkt. 147. The court denied
Mr. Nunley’spetition onMarch4, 2010 Dkt. 142 at 4.

Following his direct appeaMr. Nunleyfiled a petition for postonviction relief in state
court. He asserted that both his trial and appellate counsel provided ineffectivaarassisif
counsel in several respectdunley v. State2018 WL 2325438 (Ind. Ct. App. May 23, 2018)
(“Nunleyll™). The trial court denied MMNunley'’s petition following a hearig, and the Indiana
Court of Appeals affirmedd. at*9. The Indiana Supreme Court denldd. Nunley’spetition to
transfer. Dkt.14-10at9.

Mr. Nunley next filed the instant petition for a writ of habeas corpus pursuant to
28U.S.C.8 2254 with this Courraising several issues.

II. Applicable Law

A federal court may grant habeas relief only if the petitioner demonstratdsetiatin
custody “in violation of the Constitution or laws . . . of the United States.” 28 Ug2@54(a).
The Antiterrorism ad Effective Death Penalty Act of 1996 (“AEDPA”) directs how the Court
must consider petitions for habeas relief under § 2254. “In considering habeas catprs pet
challenging state court convictions, [the Court’s] review is governed (andygheated) by
AEDPA.” Dassey v. Dittmanr877 F.3d 297, 301 (7th Cir. 2017) (en banc) (citation and quotation
marks omitted). “The standards in 28 U.S.C. § 2254(d) were designed to prevedt liabeas
retrials and to ensure that stataurt convictions are givegffect to the extent possible under law.”
Id. (citation and quotation marks omitted).

A federal habeas court cannot grant relief unless the state court’s adjudicatitedefal

claim on the merits:



(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in $it@te court proceeding.

28 U.S.C. § 2254(d).

“The decision federal courts look to is the last reasonedcbate decision to decide the
merits of the case, even if the state’s supreme court then denied discretesany”rDassey
877 F.3d at 302. “Deciding whether a state court’s decision ‘involved’ an unreasonaldategpli
of federal law or ‘was based on’ an unreasonable determination of fact requiredcitad habeas
court to train its attention on the particular reasehseth legal and factuatwhy state courts
rejected a state prisoner’s federal claims, and to give appropriate deference txidian(d’
Wilson v. Sellers138 S. Ct. 1188, 11992 (2018) (citation and quotation marks omitted). “This
is a straightforward inquiry when the last state court to decide a prisdaderal claim explains
its decision on the merits in a reasoned opinith.”In that case, a federal habeas court simply
reviews the specific reasons given by the state court and defers to those redsensaie
reasonable.fd.

“For purposes of § 2254(d)(19n unreasonable application of federal law is different from
an incorrect application of federal lavHarrington v. Richter562 U.S. 86, 101 (2011A state
court’s determination that a claim lacks merit precludes federal habeas reliaf s l@irminded
jurists could disagree on the correctness of the state court's decislofif’ this standard is
difficult to meet, that is because it was meanbe.”Id. at 102. “The issue is not whether federal
judges agree with the state court decision or even whether the state court deasstomract. The
issue is whether the decision was unreasonably wrong under an objective stddassdy'877

F.3dat 302. “Put another way, [the Court] ask[s] whether the state court decis®sdviacking



in justification that there was an error well understood and comprehended iimgetagt beyond
any possibility for fairminded disagreementd’ (quotingRichter, 562 U.S. at 103
[11. Discussion

Mr. Nunley raises four claims in his petition. The first twithat he was denied his right
to prevent a defense and his right to confrontatiarere lastdiscussedy the Indiana Court of
Appealson direct appeah Nurley I. The third and fourth claimsineffective assistance of trial
counsel and ineffective assistance of appellate counvgete lastdiscussedy the Indiana Court
of Appealson postconviction reviewin Nunley Il The Court addresses eadaimin turn.

A. Denial of a Defense

“The Constitution guarantees criminal defendants a meaningful opportunity to present a
complete defenseNevada v. Jacksorb69 U.S. 505, 509 (2018per curiam) (internal citation
and quotation omitted). Mr. Nunley argues he was deprived of his opportunity to present a
complete defense when the trial court excluded evidence of an unrelated recantatioadeY.

Shortly before Mr. Nunley’srial, A.Y.’s mother had been dating man namedEddie
Foreman Foremarviolently beat her, resulting in serious injuri@ App.! at 202,251 A.Y.
witnessed the incident and called the police at 202.A.Y. initially told police thatForeman
injured her, too, because “I just wanted him to go to jail really, ‘causedeeveel it.”ld. at 202
03. About six weeks later, A.Y. went to the prosecutor’s office with a note thatl$tateman
had not assaulted her and “she did not want to see him get in trouble for something he didn’t do.”

Tr. 37980.

! The Court uses the following citation format throughout this Order: “TT.fial Transcript; “DA App”
— Direct Appeal Appendix; “PCR Tr=PostConviction Hearing Transcript.
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Mr. Nunley’s counsel sought to introduce evidence of this incident to attack A.Y.'s
credibility. Id. at 378. The State objected, citing Indiana Rule of Evidence 608(b). That rule
provides:

Except for a criminal conviction under Rule 609, extrinsic evidence is not

admissible to pra¥ specific instances of a witneésgonduct in order to attack or

support the witness character for truthfulness. But the court may, on eross

examination, allow them to be inquired into if they are probative of the character

for truthfulness or untruthfoess of another witness whose character the witness
being crossexamined has testified about.

The trial court excluded the evidence, stating that part of the reason for the sule wa
avoid “hav[ing] a series of mini trials about ...any instances tharsop might've lied in their
entire lifetime so that there wouldn’t be a trial about a hundred collateral niakteiest 382, 385.

On appeal, the court rejected the argument that the exclusion of this evidence violated
Mr. Nunley’s Sixth Amendmentight to present a defensBunley | 916 N.E.2dat 720.1t held
that the trial court properly excluded the evidence under Indiana Evidence Rule BD&(l®lied
on another Indiana Court of Appeals c&aunders v. Stat848 N.E.2d 117, 1122 (Ind. Ct. App.
2006), which correctly identified the Sixth Amendment right. aendergourt stated “that the
evidence rule preventing evidence of specific acts of untruthfulness must yiettbteraant’s
Sixth Amendment right o€onfrontation and right to present a full defendd.”However, in
upholding the trial court’s decision to not allow extrinsic evidence for impeachieated that
the Indiana Supreme Court had “limited this exception to very narrow circumstaspedically

prior false accusations of raped. (citing State v. Walton715 N.E.2d 824, 827 (Ind. 1999)).

“[S]tate and federal rulemakers have broad latitude under the Constitutioralbdshst
rules excluding evidence from criminal trialslackson 569 U.S. at 509. A state’s rules of
evidence give way to a defendant’s right to present a complete defense only when #wse rul

(1) “infringe upon a weighty interest of the accused™ and“(@je arbitrary or disproportionate



to the purposes they are desdro serve.”Hanson v. Beth738 F.3d 158, 163 (7th Cir. 2013)

(quotingHolmes v. South Carolin®47 U.S. 319, 324 (2006)).

The Supreme Court decision Jacksonis particularly instructiveOn trial for rape, the
defendant tried to present police reports and officer testimony to show that thehadtawcused
him of assaulting her before, which the police could not corrobarat&son 569 U.S. at 507.
The trial court excluded the evidence under a Nevada statute that generally prexttidss
evidence ofspecificinstancesof the witness’s conduct to attack her credibiliy. at 509. On
federal habeas, the defendamjuedhatthetrial courtviolatedhis constitutional righto present
adefenseld. at508. TheNinth Circuit agreedandgranted a conditionalrit of habeasorpuslid.

The Supreme Coureversedecauséhestatecourt’'sdecisionwas reasonabled. at 509,
512.Like the Indiana Court of Appeals herbestatecourt“recognized andippliedthe correct
legal principle.” Id. at 509 (quotationmarksandcitation omitted). The courtalsoapplied a state
statutesupported bysupremeCourtprecedenand “akinto thewidely acceptedule of evidence
law thatgenerallyprecludegsheadmissionof evidence ofspecificinstance of avitness’conduct
to provethe witnesstharactefor untruthfulness.1d. at509-10(citing Clark v. Arizong 548U.S.
735, 775(2006); Fed. Rule Evid. 608(b)).“The constitutional propriety of this rule cannot be
seriously disputed.id. at 510.The SupremeCourt reasonedhat “[tlhe admissionof extrinsic
evidence of specific instances of a witness’ conduct to imp#eehwitness’ credibility may
confuse thgury, unfairly embarrasshe victim, surprisethe prosecutiorandunduly prolong the
trial.” I1d. at 511. Because nBupreme Court decision “clearly establishes that the exclusion of
such evidence fosuch reasons in a particular case violthesConstitution,” the state court was
entitledto “thesubstantiatieferencehatAEDPA requires.”Jackson569 U.S. abl11-12see also

Kubsch v. Neal838, F.3d 845, 859 (7th Cir. 2016) (noting that to prove a Sixth Amendment



violation, “the proffered evidence must be essential to the defendant’s abiligsenpa defense;
it cannot be cumulative, impeaching, unfairly prejudicial, or potentially adghg”). Thus, the
Indiana Court of Appeals’ decision that Nunley was not denied his right to presdahsedeas
not contrary to or an unreasonable application of clearly established federal law

Further, even assumittigere was a constitutionaiolation, any error was harmless. As the
Supreme Coutthasexplained,

For reasons of finality, comity, and federalism, habeas petitioners are niedenti

to habeas relief based on trial error unlesyg tam establish that it resulted in actual

prejudice. Undethis test, relief is proper only if the federal coluas grave doubt

about whether a trial error of federal law had substantial and injurious effect or

influence in determining the jury’s verdict. There must be more thaasamable

probability that theerror was harmful.
Davis v. Ayalal35 S. Ct2187, 21972015) (internal quotations and citations omittéthre, the
Court harbors no grave doubt about whether exclusion of the prior accusationaantdti@t had
a substantial influence on the jury’s verdithe recanted accusation wast similarto A.Y.’s
accusation againstir. Nunley. A.Y. had seen Foreman physically attack her mother and was
motivated to lie about the incident because she thought he deserved to beHawaNer, she
recanted her statement six weeks later because she knew lying waswitbrigr. Nunley, A.Y.
never wavered from her recountingttr. Nunley had molested her, and A.Y. had always enjoyed
going to his house before the incidenhus,if anything, evidenceof the prior accusation and
recantatiormay have had the effect of bolsterifagy.’s credibility.

In summary, the Indiana Court of Appeals did not unreasonably aagkgonHolmes or
any other clearly established federal law, and habeas relief is not waffarttad claim.

B. Right to Confrontation

Mr. Nunley next argues that his right to confrontation was violated when the trial court

permitted the drumbeat repetition of hearsay evidence to bolster A.Y.’s testiim@wespondent
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contends that Mr. Nunley procedurally defaulted this claim by not presentinghi¢ tmdiana
Supreme Court.

If a petitioner in custody pursuant tetate court judgment raises a claim on federal habeas
review without first presenting it through “one complete round of the State’siss&abappellate
review process,” that claim is procedurally defaul@tSullivan v. Boerckel526 U.S. 838, 845
(1999) see also see also Hicks v. Heppl F.3d 513, 530—31 (7th Cir. 2017). The petitioner must
“fairly present’ his claim in each appropriate state court (including a statense court with
powers of discretionary review), thereby alerting tt@trt to the federal nature of the claim.
Baldwin v. Reesé41 U.S. 27, 29 (2004) (citiBpercke] 526 U.S. at 845). The petitioner must
present “both the operative facts and controlling ladntlerson v. Benjkd71 F.3d 811, 814 (7th
Cir. 2006) (intenal citation omitted).

Mr. Nunleyraised &Sixth Amendment Confrontation Clause argument in his brief to the
IndianaCourt of Appeals, dkt. £8 at 2931, but he did not renew that argument in his brief to the
Indiana Supreme Court. Rather, he argued that the drumbeat repetition through witnesses and
videoof A.Y.’s accusation contravened an Indiana Supreme Court dedioaiesitt v. Statec78
N.E.2d 649 (1991). Dkt. 18 at 810. Trere, theIndiana SupremeCourt modified a state
evidentiary ruleModesitf 578 N.E.2cat 65354 It was not a Sixth Amendment case.

In response, Mr. Nunley argues that he sufficiently raised the claim iniafstdrthe
Indiana Court of Appealand that this was fair presentment to the Indiana Supreme Court due to
Indiana’s Riles of Appellate Procedurélnder Indiana Rule of Appellate Procedure 58, if the
Indiana Supreme Court grants transfer on a case, it then has “jurisdiction oappéat and all
issues as if originally filed in the Supreme Coudr. Nunley argues, the that because the issue

was argued in his brief to the Court of Appeals, it was necessarily presented toaha Bujpreme
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Court and he was not required to resubmit those claims in his petition to tr&idfetr9 at 1314.
But that was the same s@eio presented to the Supreme CouBaerckel There, the respondent
raised several constitutional issues in his brief to the lllinois Appellate Goudid not include
those claims when he filed his petition for leave to appeal to the lllinois SufeaneBoercke)
526 U.S. at 840The Courtheld that “a prisoner who fails to present his claims in a petition for
discretionary review to a state court of last resort” has pratperly presented his claims to the
state court$ resulting in procedural default of those clainas.at 848.

Because Mr. Nunley did not raise this claim in his petition to transfer to thank
Supreme Couytthe claim is procedurally defaulted

C. Ineffective Assistance of Trial Counsel

Mr. Nunleyalleges that trial counsel rendered ineffective assistance of cdongatious
reasonsTo succeed on a claim that trial counsel was ineffective, a petitioner must stow th
counsel’'s performance was deficient and prejudiMaler v. Smith912 F.3d 1064, 1070 (7@ir.
2019) (citingStrickland v. Washingtor#66 U.S. 668, 689—92 (1984)). Deficient performance
means that counsel’s actions “fell below an objective standard of reasonablenggsgjadice
requires “a reasonable probability that, but for counsel’s unprofessional ¢nergsult of the
proceeding would have been differerBttickland 466 U.S. at 688, 694.

The Indiana Court of Appeals correctly articulatedSkecklandstandard in MrNunley’s
posteonviction memorandum decisioNunleyll, 2018 WL 2325438 at *3The Court addresses
each of Mr. Nunley’s allegations.

1. The State’s Waiver

Mr. Nunley first argues that thespondentvaived its ability to challenge his ineffective

assstance of trial and appellate counsel claims byredenting evidenaa® legal argument during

12



postconviction proceedings. Dkt. 2 at 6. The Indiana Court of Appeals rejected this argument,
noting that “[tlhe State filed an answer to Nunley’s petition, assertedlsl@fihis claims, and
actively partici@ted at the hearingNunleyll, 2018 WL 2325438 at *3, n.Whether an Indiana
court should have enforced Indiana’s waiver rule against the State ecopwegition review is
not a matter for this CourtvVashington v. Boughto884 F.3d 692, 701 (7th Cir., 2018) (state
court’s conclusion that rests on interpretation of state iswdn-clad on habeas reviéjy Estelle
v. McGuire 502 U.S. 62, 67-68 (1991) (“[I]t is not the province of a federal habeas court to
reexamine stateourt determinations on s¢gaaw questions.”)

2. Failure to Impeach A.Y.

Mr. Nunley’s first allegation against his trial counsel is that she failed to impeach
with inconsistent statements she made in her deposition. Mr. Nunley’s courngetitasthe post
conviction hearingvhich occurred on January 12, 2017, more than eight years after Mr. Nunley’s
trial. She testified that the only way the jury could convict Mr. Nunley was if thegved A.Y.,
SO pointing out inconsistencies to challenge her credibility was part of herstiigegy.
PCRTr. 27-29. She could not recall if she used the deposition to impeach A.Y. because of the
passage of timed. at 28, and Mr. Nunley did not try to refresh her memory with the deposition.

The Indiana Court of Appeals held that trial counsel was not ineffective forgfad
impeach A.Y. with the deposition, stating:

Nunley’s trial counsel made strategic choices of how best to cast doubt ds A.Y.

trial testimony. Counsel had to tread carefully given As’young age and her

emotioné state at trial. A.Y. cried during her direct examination and did not want

to discuss the molestation because it was “too scary.” Trial Tr. p. 438 waY

similarly reluctant to answer questions about the molestation during her deposition

and stated thiashe did not want to remember it.

Nunleyll, 2018WL 2325438at *4.
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Mr. Nunley namesseveralinstancesof allegedinconsistenciesn A.Y.’s deposition.
Dkt. 19 at 21. Themost serious inconsistenag that during her deposition,A.Y. did notsay
anythingto support Count 2Dkt. 15-1, DA App. at 10 (alleging Mr. Nunley committedchild
molesting by putting A.Y.’s mouth on his penis). She testified during her depositionthat
Mr. Nunley*“licked my peepee”and“mademe watcha nastyshow.” DA App. at 219-20, 236.
When promptedasto whetheranythingelseoccurred,shestatedshedid notremembetbecause
“[iJts betternotto remember.1d. at 224.Whentold shewould haveto remembetthe detailsfor
the depositionsheresponded’And thenthecasas finally cutopen. ... Am | freefromit finally?”
Id. An eightyearold child’s reluctanceo disclosespecificdetailsduring a deposition does not
indicatethat shefabricatedthat allegation.Fromthe momentshegotin her parents’car theday
aftertheassaultA.Y. struggledo articulatethefactssurrounding thenolestation Shehadto write
down thedetailsof whathappenedh orderto describevhathappenedo herparentsand—aswill
be discussedelow—to thejury. Mr. Nunley didnot asktrial counsel abouhis (or any)specific
inconsistencyfrom the deposition. Thus, the Indiana CooftAppeals’ reasoninghatit was a
strategiachoicefor trial counseto “tread carefully given A.Y.’s young agnd her emotional state
at trial” did not run afoul ofStrickland Applying the highdeferenceahat AEDPA requires,the
Indiana Courbf Appeals’ruling onthis specificallegationwasnot unreasonable.

Mr. Nunleys otherexamplesof inconsistenciearemuchlesscompelling.He statesA.Y.
saidher mothertold herwhatto sayto thepolicemanafter the incident, but the exchangeveals
thatA.Y. waslikely just confused by théne of questioning:

Q. Wasyour momtherewith youwhenyoutalkedto him?

A. Yeah.

Q. Did shetell youwhatto tell thepoliceman?

14



A. No.

Q. Okay.

A. Shetold mewhatto remembelndstuff.

Q. Whatdid shetell you?

A. Prettymustall whatto rememberpretty muchall shetold to say.

Q. Okay, whenshesaidwhat to rememberdid shesay exactlywhat shewanted
youto remember?

A. Yeah,yeah.Yeah,shewantedme—Yeah.

Q. Canyoutell me howshetold you?

A. Well, shesaidit in aniceway, areally niceway, prettymuchaniceway.

Q. Okay,canyou give meanexampleof whatshetold you?

A. Whatl told her?

Q. No, what—whatyour momtold you?

A. Shetold mejustto remembemhat the badthingsthat Ed Nunley didandstuff
like that.

Q. Okay.And did shetell youwhatthebadthingswerethatyouweresugosedo
tell thepoliceman?

A. No, shereally didn’'t muchknew of — She didn’'t hav® tell me.

Q. Okay,sowhenyou wentandtalkedto policeman, did youdell themthe truth,

everythingthatyoutold him?

A. Yeah.
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DA App. at214-16.At trial, A.Y. tedified thatherparentgold herto tell police the truthbut did
not tell herwhatto say.Tr. 484. Similarly, A.Y.’s mothertestifiedthatshetold A.Y. to tell the
police officer the truth, but noto exaggeratany details Tr. 545. Thismay havebeenwhatA.Y.
meantwhenshesaidhermom®in areally niceway” told herto saywhatMr. Nunley didto her.

Otherinconsistenciesllegedby Mr. Nunleywere not inconsistenciegt all. Mr. Nunley
allegesthat A.Y. saidin her depositionthatshehad spent the nighat his housewith her mother
severakimes,but—consistentvith hertrial testimony—A.Y. actuallystatedn the depositiorthat
shespent the night onlgnce.DA App. at 206-07.Mr. NunleyalsoallegedthatA.Y. saidin her
depositionthat he did nothurt her.1d. at 240.But A.Y. neveraccusedvir. Nunley of physically
injuring herwhenhemolesteder.

The Indiana Court ofAppealsreasonablyconcludedhattrial counselwasnotineffective
for failing to impeachA.Y. with minor inconsistencieis her depositionandhabeaselief is not
warrantedon this basis.

3. Failure to Object to A.Y.’s Written Testimony

Mr. Nunley alleges that trial courlseas ineffective for failing to object to A.Y. being
allowed to write down a portion of her testimony describing the molestation and furthnet for
objecting when the trial coudua sponteadmitted the written notes as exhibitsial counsel
testified at the postonviction hearing that submitting the written testimony to the jury was
unusual and placed undue emphasighat part of her testimonyCR Tr. 31.

The Indiana Court of Appeals held that trial counsel was not ineffective for not objecting
“when the trial court allowed a distraught ekyletarold child to write her testimony down on a
piece of paper.Nunley Il 2018 WL 2325438 at *5. It further held that Mr. Nunley could not show

prejudicefrom the trial court’s admigsn of the statements into evidertwecause “A.Y.’s written
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statements were consistent with what she had reported to her parents andreswesrit officers,
which evidence was also admitted at triédl’In concluding this, the court relied on Indiaasvl
which gives trial courts discretion to permit “children to testify under speoraditions despite
the possibility that it would emphasize their testimony. ... As a result, theemismwhich a party
is entitled to question a witness of tender yezspecially in embarrassing situations, is left largely
to the discretion of the trial court.lt. (quotingShaffer v. State674 N.E.2d 1, 5 (Ind. Ct. App.
1996)).

Again, this Court cannot secowdess the state court’s determination of state Ezstelke,
502 U.S.at 6768 (1991). In light of Indiana’s rules permitting flexible questioning of child
witnesses, the Indiana Court of Appeals reasonably concluded that trial counseliwefettive
on this basis.

4. Failure to Challeng¥iolation ofthe Separation of Witnesses Order

Mr. Nunley next challenges his trial counsel’s failure to object to A.Y. having luribh w
her parents, arguing this amounted to a violation of the court’s separation of veitoiekse A.Y.
particularlystruggled duringhe firstpart ofher testimony—crying repeatedly and stating she did
not want to describe the incident in front of so many people. Tr. 438. The court to@k aae
asked one of the prosecutors to go to lunch with A.Y. and her parents to ensure they dldteot vio
the separation of witnesses order by discussing the case. TOdeks trial resumed, A.Yuwrote
down and read aloud her testimony about the incident. T¥5@49

Because she was able to testify more effectively after lunch, Mr. Nunley behevskd
was coached during the recess. His trial counsel testified at theqgmesttion hearing that she
did not object because, as the trial court said, the point of sending the prosecutoh witlinc

A.Y. and her family was to ensure the separation tiegses order wamtviolated. PCR Tr. 34.
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The Indiana Court of Appeals rejected this clanmting first that Mr. Nunley’s contention
that A.Y. was coached over the breeds“pure speculation.Nunley Il 2018 WL2325438at *5.
It noted that th trial court’s purpose was to prevent any violation of the separation order, that the
trial court asked the prosecutor whether anything happened during the break, and that itlywas clea
appropriate for the court to allow A.Y. to have lunch with her gargiven how stressful the trial
was.|d.

Thelndiana Court of Appeals reasonably app&tdcklandin its determination that trial
counsel was not ineffectivan this basis.

5. Cumulative Impact

Mr. Nunley’s final allegation against his trial counsekhsat he was prejudiced by the
cumulative effect of trial counsel’'s error§he Indiana Court of Appeals concluded that
Mr. Nunleywaivedthis argument by natiting any authorityor presenting a cogent argumerst
IndianaAppellateRule 46(A)(8)(a)requiredhim to do. Nunley 112018 WL 2325438 at *6. The
respondent argues that Mr. Nunley has procedurally defaulted this claim. One typeeoiupal
defaultoccurs when “the decision of [the state] court rests on a state law groursdntiependent
of the federal question and adequate to support the judgnvéalker v. Martin 562 U.S. 307,
315 (2011) (citation and internal quotation marks omittedis rule appliesvhether the state
law ground is substantive or proceduraCbleman v.Thompson501 U.S. 722, 729 (1991)
(citations omitted).

“In assessing the adequacy of a state procedural ruling, federal courts do nottheview
merits of the state court’s application of its own procedural rules. Insteagkwehether the rule
invokedwas firmly established and regularly followe@rtockett v. Butler807 F.3d 160, 167 (7th

Cir. 2015) (citations and quotations marks omitted). Indiana courts reguladiywiver by
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invoking Indiana Appellate Ruk6(A)(8)(a) See, e.g. Lacey 8tate 124 N.E.3d 1253, 1257 n. 8
(Ind. Ct. App. 2019)Cherry v. State57 N.E.3d 867, 8787 (Ind. Ct. App. 2016)Casady v. State
934 N.E.2d 1181, 1190 (Ind. Ct. App. 2010) (all finding waiver under Ind. AppdRate
46(A)(8)(a) for failing to cited therecord or relevant legal authorityyccordingly, the Court finds
this claim to be procedurally defaulted.

In summary, the Indiana Court of Appeals’ determinatiattrial counsel did not render
ineffective assistancef counsel for any of the reasons alleged by Mr. Nunlag a reasonable
application ofStrickland Habeas relief is not warranted on this basis.

D. I neffective Assistance of Appellate Counsel

Mr. Nunley raisessix claims of ineffective assistance of appellate counsel. The Indiana

Court of Appeals correctly identified tt8tricklandframework for these claims.
1. Failure to Raise Defense Well

Mr. Nunley alleges that his appellate counsel failed to raise his denial of defgumseat
well. The Indiana Court of Appeals first noted that his claim was waived mrsuandiana
Appellate Rule 46(A)(8)(a) for failing to cite to any portion of the recordujgport this claim.
The respondent argues that Mr. Nunley therepooeedurally defaulted the claim due to the fact
that thestatecourt’s decision rests on an independent state law ground. Dkt. 14 at 24, citing
Coleman 501 U.S. at 729.

Becausdhe Court addressed Mr. Nunley’s denial of defense claim above, the Cdurt wil
bypass the procedural default questi®ae Brown v. Watters99 F.3d 602, 610 (7th Cir. 2010)
(concluding that it is appropriate to bypass a “difficult” procedural default questtbfpeoceed

to adjudicate the merits” when it is “clear” the petitglrould be denied on the merits).
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As discussed at length gactionA, the Indiana Court of Appeals properly apgliederal
law on direct appealhen it determined that exclusion of evidence about A.Y.’s recantation did
not violate Mr.Nunley’s Sixth Amenanentright to present a defensEurther, Mr. Nunley’s
arguments largely mirror those put forth by his appellate counsel on thisGssuparedkt. 2 at
12-13with dkt. 143 at 1719. Because there was no Sixth Amendment violation, appetiatesel
was not ineffective for the way he presented this claim.

2. Double Jeopardy

Mr. Nunley alleges appellate counsel was ineffective for failing to raise asdmapardy
claim. He argues that because all three iaetslved a single confrontation withsangle victim,
convictions on Counts, 2, and5 violate the Double Jeopardy Clause. In support, he reliea on a
Indiana Supreme Couctse Bowling v. State560 N.E.2d 658, 660 (Ind. 1990), where the court
held that “imposition of two sentences for g@ne injurious consequences sustained by the same
victim during a single confrontation violated both Federal and State double je@palniyitions,”
requiring that one of the defendant’s child molest convictions be set aside Etligng State528
N.E.2d 60 (Ind. 1988)).

Rejecting this claim, the Indiana Court of Appeals stated:

But the authority that Nunley relies updgwlingv. State 560 N.E.2d 658 (Ind.

1990), was impliedly overruled by our supreme couRichardsonv. State 717

N.E.2d 32(Ind. 1999).SeeVermillionv. State 978 N.E.2d 459, 465 (Ind. Ct. App.

2012) (stating that “wheRichardsonwvas decided in 1999, it abrogated a number

of cases that articulated the ‘single incident’ reasoning found in Bowling.

However,Richardsormade nomention ofBowling”). TheVermillion court held

that “[a] trial court may impose consecutive sentences for separate and distinct

crimes that arise out of a single confrontation involving the same wicsimbject

to Richardson’sdouble-jeopardyprotections, other sentencing mandates, and our
abuse-ofdiscretion review.’ld. at 466;see alsolnd. Code § 3550-1-2.
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Nunleyll, 2018 WL 2325438 at *7Notably, although th&ichardsonCourt did not mention
Bowling, it includedEllis—the case the Indma Supreme Court relied uponBowling—in its list
of double jeopardy cases abrogated by its deciSatardson717 N.E.2d at 49, n. 36.

Thelndiana Court of Appealsletermination that Mr. Nunley relied on precedent that was
“impliedly overruled” is based on state law, making it a decision that this Court csecutd
guessEstelle 502 U.S. at 668; see also Miller v. Zateck$20 F.3d 275, 280 (7th Cir. 20167
federal court cannot disagree with a state court’s resolution of an issteteofaw’). Habeas
relief is not warranted on this issue.

3. Failure to Challenge Sentencing

Mr. Nunley alleges that appellate counsel was ineffecfivefailing to challenge his
sentence The Court of Appeals rejected the claim postconviction review With respect to
Mr. Nunley’s contention that the trial court abused its discretion for aggravating his sdrasad
on uncharged criminal conduct, the court noted that “[i]t is-esthblished that trial courts may
consider previous criminal activity, even though uncharged, in the determination ofadngya
circumstances at sentencingltinleyll, 2018 WL 232543&t *8 (internal quotation and citation
omitted). With respect to Mr. Nunley’s argument that appellate counsel shouldHelenged
the appropriateness of his sentepaesuant to Indiana Appellate Rule ,/ABe court rejected that
claim, finding “[h]ad appellate counsel raised the issue, our court would almcanhlgehave
concluded that Nunley’s sentence was not inappropriate in light of the nature of tiee Glfel
character of the offendend.

As with the previous issue, the Court of Appeals’ analysis is based on state sgntenci

jurisprudence, which the Court has no authority to disagree Miller, 820 F.3d at 27.7
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4. Failure to Impedt A.Y., Challenge the Introduction of A.Y.’s Written Testimony,
and Challenge the Separation of Witnesses

Mr. Nunley’s remaining claims overlap with the ineffective assistanceiafaounsel
claims discussed above. The Indiana Court of Appeals found that because Mr. Nunley had not
shown that his trial counsel was ineffective for failing to raise those isspesllate counsel was
not ineffectivefor failing to raise them eitheNunleyll, 2018 WL 2325438 at *6, n. Jhis was
a reasonable application of federal law.

In summary, the Court of Appeals reasonably apdititklandwhen it determined that
appellate counsel was not ineffective.

V. Certificate of Appealability

“A state prisoner whose petition for a writ of habeas corpus is denied by a fedei@l dis
court does not enjoy an absolute right to appdalick v. Davis 137 S. Ct. 759, 773 (2017).
Instead, a state prisoner must first obtain a certificate of ajpilégleSee28 U.S.C. § 2253(c)(1).
“A certificate of appealability may issue . . . only if the applicant has madestasitial showing
of the denial of a constitutional right.”” 28 U.S.C. § 2253(c)(2). In deciding whetkertificate
of appealability should issue, “the only question is whether the applicant has showngtsao§
reason could disagree with the district court’s resolution of his constitutiomababa that jurists
could conclude the issues presented are adequate to deserve enuentrageroceed further.”
Buck 137 S. Ct. at 773 (citation and quotation marks omitted).

Further, where a claim is resolved on procedural gro(suash as procedural defaul§
certificate of appealability should issue only if reasonable jurists cosdgree about the merits
of the underlying constitutional claiandabout whether the procedural ruling was cortfélcres

Ramirez v. Fostei811 F.3d 861, 865 (7th Cir. 2016).
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Rule 11(a) of the Rules Governing Section 2254 Proceedings in the Unitesl [Sisttict
Courts requires the district court to “issue or deny a certificate of appdgladien it enters a
final order adverse to the applicant.” Mr. Nunley’s claims are procedustiylted or meritless.
Jurists of reason would not disagree with this Court’s resolution of his claimeptndg about
the claims deserves encouragement to proceed further.

TheCourt thereforedenies a certificateof appealability.
V. Conclusion

Mr. Nunley’spetition for a writ of habeas corpus pursuant to 28 U.S.C. §i32ishied,
and a certificate of appealability shall not isdtieal judgment in accordance with this decision
shall issue.

IT ISSO ORDERED.
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