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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTEDIVISION
BEVERLY S.,!
Plaintiff,
V. No. 2:19¢v-00152IMS-MJID

ANDREW M. SAUL, Commissioner of the Socis
Security Administration,

Defendant.

N N N N N N N N N N

ENTRY REVIEWING THE COMMI SSIONER'’S DECISION

Plaintiff Beverly S. filed for disability insurance benefits from the Social Security
Administration ('SSA’) on July 27, 2015, alleging an onset date of June 23, 2Fikng No. 7-

2 at 23] Her application was initially denied ddecember 182015, Filing No. 12 at ], and

upon reconsideration on April 7, 201&illng No. 12 at 1. Administrative Law Judge Terry

Miller (the “ALJ") held avideohearing on February 27, 28][Filing No. 72 at 23, andissued a

decision orApril 17, 2018, concluding th&everly S was not entitled to receiverefits [Filing

No. 7-2 at 34. The Appeals Council denied review on January 29, 2[Hifing No. 12 at 1] On
April 1, 2019,Beverly S timely filed thiscivil action asking the Court to review the denial of

benefits according t62 U.S.C. § 405(g) [Filing No. 1]

1 To protect the privacy interests of claimants for Social Security benefitsistent with the
recommendation of the Court Administration and Case Management Committee of the
Administrative Office of the United Statesurts, the Southern District of Indiana has opted to use
only the first name and last initial of ngovernmental parties in its Social Security judicial review
opinions.
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l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insurance bgnefitto
individuals with disabilities.” Barnhart v. Walton, 535 U.S. 212, 214 (2002)“The statutory
definition of ‘disability’ has two parts. First, it requires a certain kindnability, namely, an
inability to engage in any substantial gainful activity. Second, it requires an inepaimamely,

a physical or mental impairment, igh provides reason for the inability. The statute adds that the
impairment must be one that has lasted or can be expected to last ... not less than 12 ldonths.”
at 217

When an applicant appeals an adverse benefits decision, this Court’s raigdd to
ensuring that the ALJ applied the correct legal standards and that substeaiate exists for
the ALJ’s deci®n. Barnett v. Barnhart, 381 F.3d 664, 668 (7@ir. 2004)(citation omitted). For
the purpose of judicial review[s]ubstantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusidn(§uotation omitted). Because the ALJ
“Iis in the best position tdetermine the credibility of witnesse&taft v. Astrue, 539 F.3d 668,
678 (7th Cir. 2008)this Court must accord the ALJ’s credibility determination “considerable
deference,” overturning it only if it is “patently wrongProchaska v. Barnhart, 454 F.3d 731,
738 (7th Cir. 2006fquotations omitted).

The ALJ must apply the fivetep inquiry set forth in 20 C.F.R. § 404.1520(a)(4)))
evaluating the following, in sequence:

(1) whether the claimant is currently [un]jemployed; (2) thbethe claimant has a

severe impairment; (3) whether the claimant’'s impairment meets or equals one of

the impairments listed by the [Commissioner]; (4) whether the claimant can

perform her past work; and (5) whether the claimant is capable of perfonorkg
in the national economy.
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Clifford v. Apfel, 227 F.3d 863, 868 (7th Cir. 200@)tations omitted) (alterations original). “If

a claimant satisfies steps one, two, and three, she will automatically be feahiedi If a
claimant satisfies steps one and two, but not three, then she must satisfy st€mfmistep four

is satisfied, the burden shifts to theAS® establish that the claimant is capable of performing
work in the national economy .Knight v. Chater, 55 F.3d 309, 313 (7th Cir. 1995)

After Step Three, but before Step Four, the ALJ must determine a clamaesitiual
functional capacity REC’) by evaluating “all limitations that arise from medically determinable
impairments, even those that are not sevev@lano v. Astrue, 556 F.3d 558, 563 (7th Cir. 2009)

In doing so, the ALJ “may not dismiss a line of evidence contrary to the ruling.The ALJ

uses the RFC at Step Four to determine whether the claimant can perform hparsbwaievant
work and if not, at Step Five to determine whether the claimant can performwaitke See 20
C.F.R. 8 404.1520(iy)Vv). The burden of proof is on the claimant for Steps One through Four;
only at Step Five does the burden shift to the CommissidgerClifford, 227 F.3d at 868

If the ALJ committed no legal error and substantial evidence exists to suppoititse A
decision, the Court must affirm the denial of benefigarnett, 381 F.3d at 668When an ALJ’s
decision is not supported by substantial evidence, a remand for further proceetyipigally the
appropriate remedyBriscoe ex rel. Taylor v. Barnhart, 425 F.3d 345, 355 (7th Cir. 2005An
award of benefits “is appropriate only where all factual issues have beeredeanty the record

can yield but one supportable conclusiofd” (citation omitted).
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Il
BACKGROUND

Beverly S. wasi8 years dd at the timeof the allegedonset date oher disability. fee

Filing No. 72 at 33] She has completed her general equivalence diploma and previously worked

in banking as a teller and in customer serviggling No. 7-2 at 48-492

The ALJ followed the fivestep sequential evaluation set forth by the Social Security
Administration in20 C.F.R. § 404.1520(a)(4nd ultimatelyconcluded thaBeverly S was not

disabled. Filing No. 72 at 34] Specifically, the ALJ found as follows:

e At Step OneBeverly S had not engaged in substantial galiractivity® since dine 23,
2014, the alleged onset daté&ilihg No. 7-2 at 29

e At Step Two, she had “the following severe impairments: history of anterior demeida
surgery in April 2009/degenerative osteoarthritis in the neck with chronic neck
pain/arthralgias; hypothyroidism; and depression/bipolar disorder/panic disorder, and
dependent personality disordefFiling No. 7-2 at 2@citation omitted).]

e At Step Three, she did not have an impairment or combination of impairments that met o
medically equaled the severity of one of the listed impairmefiiding No. 72 at 27]
Beverly S. suffered from mild limitations in her ability to understand, remerabapply
information, Filing No. 72 at 27, and also in her ability to adapt or manage herself,
[Filing No. 72 at 2§. She suffered from moderate limitations in her ability to interact
with others, Filing No. 72 at 27, andability to concentrate, persist, or maintain pace,
[Filing No. 7-2 at 28

e After Step Three but before Step Four, Beverly S. had the RA&fformlight work as
defined in 20 CFR 404.1567(bgxcept only occasional climbing of ramps and stairs,
balancing, stooping, kneeling, crouching, and crawling; and nevebictintadders ropes
or scaffolds.” Filing No. 72 at 29] As for nonphysical limitations Beverly S. was
“limited to understanding, carrying out and remembering simple instructions consistent
with unskilled work (defined as occupations that can be fully learned within a short period
of time of no more than 30 days, and requires little or no judgment to perform simple tasks),

2 The relevant evidence of record is amply set forth in the parties’ bréaferaly not disputed by
the parties, and need not be repeated here. Specific facts relevant to the Cpodisatiof this
case are discussed below.

3 Substantial gainfubctivity is defined as work activity that is both substantial,(involves
significant physical or mental activities) and gainfué.( work that is usually done for pay or
profit, whether or not a profit is realized20 C.F.R. 8§ 404.1572(a)
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with the ability to sustain those tasks throughout the eight hour workday without frequent
redirection to tak; no sudden or unpredictable workplace changes in terms of use of work
tools, work processes or work settings and if there are workplace chamegsare
introduced gradually; cannot perform tasks requiring intense/focused attention for more
than two hours continuously, but can maintain attention/concentration for two hour
segments of time; only occasional work in close proximity to others to minimize
distractions; work that does not require satisfaction of strict or rigid productioasgoot
does not involve assemblye pace work; and only superficial interactions with
supervisors, coworkers and the general public, defined as occasional and camal c
with no prolonged conversations and contact with supervisors is short but allows the
supervisors to give instructions.Fi[ing No. 7-2 at 29

At Step Four, relying on the testimony of the vocational exp®E'() and considering
Beverly S’'s RFC, she was incapable of performing her past relevant workwestaner
service representative or reconciliation clefkiling No. 7-2 at 32-33

At Step Five, relying on VE testimony and considel&yerly S’s age, education, work
experience, and RFC, there were jobs that existed in significant numbers in thel nationa
economy that she could have performed through the date of the decision in representative
occupations, such aschecker, routing clerlgr mail sorter [Filing No. 7-2 at 33-34

.
DiscussIoN

Beverly S makes four assertions of error regarding the ALJ’s decision, each of which the

Court will consider in turn, as necessary to resolve the appeal.

A. Whether the ALJ’'s Conclusion That Beverly S.’s Degenerative Joint Disease,
Gout, and Obesity Were Not SevereWas Erroneous

Beverly S. argues that the ALJ erred in concluding that three medically determinable

impairments—degenerativgoint diseasegout;* and obesity—were not severe.F[ling No. 12 at

14.] Shecites toseveral doctors’ visits in which various doctors observed tenderness, swelling,

and mild degenerative changes in her right fotling No. 12 at 1415.] Though the doctors

prescribed steroids to alleviate the problemusd they were successful, she argues that the

impairments “meet thee minimistest at Step Two.”Hiling No. 12 at 1§ With respect to obesity,

4 Both the @generativgoint disease andout were concentrated in her right foot.
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she asserts that the medical evidence shows she had a Body Mag$Bii€x of over 30.0, and

that her obesity was a severe impairmehiliqg No. 12 at 16-1.] Moreover, Beverly S. argues

that even if the above three conditions were not severe, the ALJ neverthedddsyefailing to

assess them in combination with lwther severe impairments.Filing No. 12 at 1517.] In

particular, she argues that obesity is reasonably expected to aggravate other pbiyditahs
(including cegenerativgoint disease angout), as well as her severe mental conditiorisling
No. 12 at 17

The Commissioner argues that at Step Two, the ALJ supported his determinatien on t
non-severity ofimpairments with citations to the medical record, which collectively constitute

substantial evidenceFiling No. 17 at 9 Furthermoreheargues that because the ALJ recognized

othe impairments as severthe ALJwas obligated to proceed with the evaluation process,
throughout which he was required to consider thesemere impairments in combination with the

severe impairments. Ffling No. 17 at 1] Thus, the Commissioner argues, whether the ALJ

categorized specific impairments as severe orsemere was “of no consequence with respect to

the outcome of the case.Filing No. 17 at 1quotingCastilev. Astrue, 617 F.3d 923, 927 (7th
Cir. 2010).]

In reply, Beverly S. reiterates her arguments, adding that the Commissioner’s arguments

are based on unpersuasive boilerplate langudgkng No. 18 at 4-9

An impairment is severe if it “significantly limits your physical or mental ability to do basic
work activities” without regard to age, education, and work experie2@€.F.R. § 404520(c)
Moreover, “[s]tep two is merely a threshold inquiry; so long as one of a claimantatioms is
found to be severe, error at that step is harmleBay'v. Berryhill, 915 F.3d 486, 492 {f7 Cir.

2019)
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The ALJconcludedhatBeverly S.’sdegenerativéoint diseasegout, and obesity were not

severe. [filing No. 7-2 at 2§ Hefound that in her foothe degenerative changes were mild and

not “accompanied by adcture, dislocation, or bony changesFilihg No. 72 at 26] He noted

that $1e did not undergo surgery or receive regular medical treatment for these silrfréitg
No. 72 at 26] The Commissiondnighlightsthat when Beverly Slid receive medical treatment,
medication was alleviating her pain and her doctor did not indicate that she was unaltiteoto wa

stand. Filing No. 17 at 13 The ALJ noted that her BMI was over 30.0 and that obesity can cause

or contribute to several impairmentgziling No. 7-2 at 26] As a result, the ALJ recognized his

obligation to consider her obesity to determiméhetherit, in combination with her other
impairments significantly limits her abilities despite findingher obesity was not a severe

impairmentitself. [Filing No. 72 at 26] Though Beverly S. disputes that finding, sloegshot

point to any medical evidence supporting her contertgitver than the fact that her BMI was
consistently 30.0 or higin (which the ALJ specifically referenced ims opinior) and that she
received some counselimggardingher weight. Thus, he ALJ supported his decision with
substantial evidence, and even if he failed to dahsmexistence obthersevere impairments
rendes his error harmlessRay, 915 F.3d at 492

B. Whether the ALJ’s Step ThreeFinding Was Erroneous

Beverly S. contends that the ALJ mdtese errors at Step Thresroneously evaluating

the “B Criteria’®; failing to evaluat@lependenpersonality gsorder and Listing 12.08; and failing

® As used throughoutB Criteria” (or “Criteria B”) refers to the four areas of mental functioning
described irtheListingsof Impairments relevant to this casgee 20 C.F.R. pt. 404, subpt. P, app.

1, pt. A, 8 12.00(E).The B Criteria are used to rate the degree of a claimant’s limitations on a
five-point scale—no limitation; mild limitation; moderate limitation; marked limitation; or
extreme limitation. For each of the relevant Listings, the B Criteria reads:
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to consider medical equivalencigtiling No. 12 at 20 She contends that the ALJ erred when he

determined that she suffered from mild limitations in @bhderstand, remember, and Bpp
information) and B4 (adapt or manage onesel@hd moderate limitations in B2 (interact with
others)and B3(concentrate, persist, or maintain pat&cause he failed to consider documented
clinical and other abnormalities in a way that accountedhermtaxing and waning nature of

mental illness over time Flling No. 12 at 2eR2] She also asserts thdgspite finding that it was

a severe impairment at Step Two, #ie] completey failed to evaluatelependent personality

disorder under Listing 12.08 at Step Three, rendering the Step Three determination incancplete

erroneous. Hiling No. 12 at 1§ Finally, she argues that the ALJ failed to properly consider

medical equivalence at Step Three and instead relied on boilerplate langagigg. No. 12 at

25.] She contends that the ALJ's decision “lacks any discussion of the signs, symptoms and
laboratory findings required in a medical equivalence assessment, and thatrihis especiaif

apparent in combination with the ALJ failing to consider Listing 12.6dinf No. 12 at 25

The Commissioneaissertshatthe ALJ cited specific evidence in support of each oBhis

Criteria determinations.Fjling No. 17 at 17-18 According to the Commissioner, “the ALJ did

not dispute that [Beverly S.] had a host of severe mental impairments, nor did he hghcieet

presented to appointments with a depressed affect, exhibited impaired cormentegiorted

B. Extreme limitation of one, or marked limitation of two, of the
following areas of mental fictioning:
1. Understand, remember, or apply information.
2. Interact with others.
3. Concentrate, persist, or maintain pace.
4. Adapt or manage oneself.

20 C.F.R. pt. 404, subpt. P, app. 1, pt. A, 8 4@B}; 20 C.F.R. pt. 404, subpt. P, app. 1, pt. A, §
12.068); 20 C.F.R. pt. 404, subpt. P, app. 1, pt. A, § 1BP8(
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feelings of worthlessness, cried often, and avoided othdfgdind No. 17 at 1{citing Filing No.

7-2 at 2832).] The Commissioner argues that the ALJ considered all of the evidence and
reconciled any discrepancies between objective evidence and Beverly Sépedi in making

his decision. Kiling No. 17 at 1719.] With respect to Listing 12.08, the Commissioner argues

that even though the ALJ did not specifically cossithe B Criteria in the context of Listing
12.08, the B Criteria for Listing 12.G8eidentical to the B Criteria for Listings 12.04 and 12%06.

[Filing No. 17 at 1516.] Thereforethe Commissioner contends, to the extent the ALJ erred in

not specificallyreferencinghe B Criteria of Listing 12.08, that error was harmlegsling No.

17 at 1617.] Furthermore the Commissioner argues that Beverly S. dmgints to records
showing that she was diagnosed with dependent personality disorder” and some of her own
statements “but shedoes not point to records that shdke requisiteextreme or marked

limitations” [Filing No. 17 at 164 In sum, the Commissioner asserts that the ALJ considered all

of the evidence in analyzing the B Criter@adhe cited to the record to articulate his reasars f
crediting and discounting various pieces of evidence and for finding mild and moderate

limitations.” [Filing No. 17 at 14-19 The Commissionealso argues that Beverly S. “has a very

high hurdle in arguing that the record unequivocally supports” that she meets or medjaalks

® Listing 12.04 covers depressive, bipolar, and related disorders, and Listing 12.06 coveys anxiet
and obsessiveompulsive disorders. Asmoted above, Listing 12.08 covers personality and
impulsecontrol disorders.

" The parties also argue about whether the ALJ considered Beverly S.’s Globasmsst of
Functioning (‘GAF") scores and the axes of the Diagnostic and Statistical Manual of Mental
Disorders(*DSM”). [Filing No. 12 at 24Filing No. 17 at 19 The ALJ acknowledgethat

“[tlhere are several references to GAF scosithin the record,” but notethat they “are not
properly part of the disability analysis under the Social Security Act; and the Geionar of the

Social Security Administration has declined to endorse the GAF scale éoin‘@ocial Security

and SSI disability programs.”™ [Filing No. Z-at 32.] Beverly S.’s arguments regarding #pees

of the DSM are simply arguments that the ALJ should have found her impairments more severe
than he did.
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a Listing and that she failed to clear ifFiling No. 17 at 14 The Commissionanaintainsthat

to meet that burden, she mustmore than simply argue that her impairmeitscombination
equal thelisting, because resolution of such competing arguments is for the ALJ, not the Court

[Filing No. 17 at 2(

Beverly S. replieprimarily by reiterating her earlier points. She also atids the true
issue at Step Three is equivalence, and the Commissioner’'s arguments focusardy poim

whether she metlaisting are misplaced and insufficieriiling No. 18 at § She contends that

the ALJ was required to discuss the evidence in light of all of the applicatiegs, and the

shared B Criteria does not justify affirmancé&ilipg No. 18 at 9 She argues that in hanitial

brief, she cited to several medical opiniotiet establish the presence “of at least marked

limitations” and the Commissioner’s response to those points is without nigtihg [No. 18 at

10-12]
Turning first to the ALJ’s B Criteria determinations, the ALJ discussed nhaiy and at

length each area of mental functioning contained in the B Criteffiind No. 72 at 2627.] In

making his determinations, the ALJ consistently cited to objective medical eviaetheerecord

and also discussed relevant statements made by Beveflil®g No. 72 at 2728] Though

Beverly S. argues that the ALJ failed to account for the “waxing and waning nature of mental
illness,” the ALJ’s decision indicates otherwise. When discussing B2 ardH&3two areas
Beverly S. disputes most stronghthe ALJ noted variation in her symptoms over time before

ultimately concluding that she had moderate limitations in those arédmqg [No. 72 at 28]

When discussing her ability to interact with others, the ALJ stated that “shegubsisedescribed
as ‘cooperative.’ . . . Although the claimant’s affect has been described as depregasdlso

often described as normal[Filing No. 72 at 28] When discussing her ability to concentrate,
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persist, and maintain pace, the ALJ stated that “[w]hile clinicians have notegirechp

concentration, there have been periods of intact concentfafieiting No. 72 at 28] The record

demonstrateshat the ALJ recognized and considered the waxing and waning nature of mental
illness in analyzing the B Criteria. Ultimately, he determined that the ups and dawmsated
in only moderate limitations in those areas.

The ALJ’'s B Criteriadetermination also undermines Beverly S.’s argument that the ALJ
erred in failing to consider Listing 12.08. The ALJ stated that the severityweflB&.’s mental

impairments, considered independently and in combination, “do not meet or medicallthequal

criteria of listings 12.04 and 12.06.Filing No. 72 at 27] Though the ALJ did not mention
Listing 12.08 and it is slightly different from Listings 12.04 and 12.06, the difference only
undercuts Beverly S.’s argument.

Listings 12.04, 12.06, and 12.08 all share an identical B Criteria. But, where Listing 12.08
can only be met if both Criteria A and Criteria B are satisfied, Listings 12.04 and datdéhca
Criteria C such that those Listings may be met if Criteria A and one of Criteria Brers@tesfied.

In other words, if Listings 12.04 and 12.06 are not satisfied, it is impossible forg_is2i08 to
be satisfied. Thus, even though the ALJ did not specifically mention Listing 12.08, he did
specifically mention and consider the B Criteria that Listing 12.08 shares isithgs 12.04 and

12.06, and he determined that the B Criteria was not satfsfied.

8 This determination is strengthened by a deeper look at Criteria B and Criténi&@h Listings
12.04 and 12.06, the Criteria states

C. Your mental disorder in this listing category is ‘serious and
persistent;’ that is, you have a medically documented history of the
existence of the disorder over a periodbleast 2 years, and there is
evidence of both:

1. Medical treatment, mental health therapy, psychosocial
support(s), or a highly structured setting(s) that is ongoing and
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Along similar lines, Beverly S. asserts that the ALJ failed toidensnedical equivalence,

particularly with respect to Listing 12.08Filing No. 12 at 25 However, the ALJ stated multiple

times that he considered medical equivalené@infi No. 7-2 at 27(stating t]he claimant does

not have an impairment that meets or medically equals the severity of one of thenlpsigments
in 20 CFR Part 404, Subpart P, Appendix did “[tlhe severity of the claimant’'s mental
impairments, considered singly and in combination, do not meet or medically equal tiee afrite
listings 12.04 and 12.06").]

For the same reasons outlined above, Beverly S.’s arguments that because the ALJ did not
mention Listing 12.08 in analyzing the B Criteria he failed to consider medical equeaen
unpersuasive. Medical equivalence means equivalence in both severity and duratioretb a list
impairment. 20 C.F.R. 8§ 404.1526(afhe Court need not determine whether Beverly S.’s
impairments medically equal a listing; the Court’s role is to determine whether thefildiig—
that Beverly S.’simpairments do not medically equal a listtagg supported by substantial

evidence’> See Sanders v. Colvin, 600 F. App’x 469, 470 (7th Cir. 201%)The substantial

that diminishes the symptoms and signs of your mental
disorder; and

2. Marginal adjustmety that is, you have minimal capacity to
adapt to changes in your environment or to demands that are
not already part of your daily life.

20 C.F.R. pt. 404, subpt. P, app. 1, pt. A, 8 4@0); 20 C.F.R. pt. 404, subpt. P, app. 1, pt. A, §
12.06C). Criteria C is relativelt considers whether the claimant has received treatment for the
particular mental disorder contemplated by that Listing. Criteria B, on the othéy isanot
relative:It deals with limitations in the specified areas of mental fonatg without regard to the
mental disorder contemplated by that Listorghe effects of the particular disorder on the areas
of mental functioning. Listings 12.04 and 12.06 can be satisfied if the specific impaignent i
severe enough, even if the independently considered B Criteria afgutdtisting 12.08 cannot;

it does not require independent consideration where the B Criteria has already been kiumd lac

® By way of background, medical equivalence can be found in three ways. First, ifithantla
has an impairment described in the listings but does not exhibit all of the elemeiiis ispine
listing or the elements are not of the severity requiredheyisting, the impairment nevertheless
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evidence standard, however, asks whether the administrative decision is ratigmadistesd, not
whether it is correct.”).

Here,the ALJ stated that Beverly S. “does not have an impairment or combirmdition
impairments that meets or medically equals the severity of one of the listed impairmieititsy
No. 7-2 at 27] The ALJ went on to say that the “severity of the clainsamiental impairments
considered singly and in combination, do not meet or medically equal the criteria of listings 12.04

and 12.06.” [Filing No. 7-2 at 27] Though, as Beverly S. points out, the ALJ did not mention

Listing 12.08, for the same reasons detailed above, that omission is not ultohsgebitive The
ALJ found that thaequirements of the B Criteriawhich are the same across Listings 12.04,
12.06, and 12.08-are not satisfied. Those elements are analyzed in the contextctdithant’s
mental health as a whole; they are not considered in the context of a speaifad impairment.
The ALJ articulated a thorough discussion of Beverly S.’s mental impairmerasbination and

their severity in analyzing the B CriterifEiling No. 7-2 at 2728.] Therefore, in light of the ALJ

stating thaBeverly S.’simpairments and combination of impairments do not medically equal a
listing and the ALJ’s robust discussion of the B Criteria, the ALJ supparirdsubstantial
evidence his finding that her impairments do not medically equal the severity of oneistethe |

impairments.

medically equals the listing if other elements related to the impairment are at leastlohedical
significance to the required criteria. Second, if the claimant has impairmenisscobed in the
listings, the impairments are compared to closely analogous listed impairments. If the tliman
impairment is at least of equal medical significance to those of a listed impairmenthéhen
claimant’s impairment is medically equivalent to the analogous listihgyd,Tif the claimant has

a combination of impairments, none of which meets a listing, the elements of the canbhati
impairments are compared with the elements of closely analogous listed impairnietite
elements of the combination of impairmeats at least of equal medical significance to those of
the listed impairments, the combination is medically equivalent to that listttyC.F.R. §
404.1526(h)
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C. Whether the RFCFully Accounts forAll of Beverly S.’sImpairments

After Step Three but before Step Four, Beverly S. identifies five errors thaebbees
the ALJ made in crafting the RFC: (1) he failed to factor thesawere impairments; (2) he did
not identify neckimpairmentrelated work restrictions; (3) he did not “account for the restrictions
in the ‘B Criteria™; (4) he incorrectly evaluated and discounted Beverly S&tsrsents; and (5)

he incorrectly evaluated and discounted tmedty evidence. Hiling No. 12 at 2634.]

Additionally, she maintains that the state agency opinions cannot redeem thenettier&\liLJ’s

RFC decision. Hiling No. 12 at 34

The Commissioner argues that the ALJ considered all of the evidendeased on that
evidence, crafted a restrictive RFC to account for all of Beverly S.’s impats. Filing No. 17
at 2Q] The Commissionemotes that the ALJ explicitly stated that he “considered all symptoms”
when crafting the RFC and he detailed a “functiyrfunction” analysis encapsulating all of her

limitations. [Filing No. 17 at 2] The Commissioner contends that despite Beverly S.’s

arguments, the ALJ accounted for her impairments in the RFC and substantial eexiststo
support the ALJ’s specific findings regarding her mental capabilities and abil@sdtb overhead.

[Filing No. 17 at 29 The Commissioner asserts that Beverly S.’s arguments concerning the state

agency doctors’ opinions is not applicable here because the ALJ's RFC detemvei more

restrictive than the state agency doctors’ opiniof®sling No. 17 at 223] The Commis®ner

also responds that Beverly S. overstates the degree to which the ALJ discounted her and her

family’s statements, and that the ALJ’s assessment of the subjective staterageneasoned and

supported by the recordEifing No. 17 at 2425.] The Commissioner argues that the ALJ properly
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considered her and the thiparties’ statements in light of the objective medical evidence and

weighed those statements accordingkiliig No. 17 at 26-27

Beverly S. replies by restating her earlier arguments, elaborating that theisxomer’s

arguments served only to palliate the errors and did not remedy thédimg No. 18 at 12-17

The RFC is the most Beverly S. can still do despite her limitations, and it is adsessed
on all the relevant evidence tine case record20 C.F.R. § 404.1545(a)(1)t is an “assessment
of an individual’s ability to do sustained wer&lated physical and mental activities in a work
setting on a regular and continuing basis,” or, phrased differently, “8 hours a day, for five days a
week, or an equivalent work schedul&SR 968p, 1996 WL 374184, at 1 (July 2, 1996)

In determining Beverly S.’s RFC, the ALJ “considered all symptoms and the extent to
which these symptoms can reasonably be accepted as consistent with the objedica m

evidence and other evidenceFillng No. 7-2 at 29] Contrary to Beverly S.’s assertions, the ALJ

did in fact consider the nesevere impairmentsdegenerativgoint diseasegout, and obesity-
in his RFC determination. He noted that “her gait was normal, she was able to watkeelhe
toes, and squat, her sensation was normal, she was able to tandem walk, her range of motion was

normal, and her grip strength was normakKilihg No. 72 at 31] Though he does not specifically

mention ‘degenerativgoint disease,” fout,” or “obesity” in the RFC portion of his analysis of

her physical impairments, it would be illogical to conclude that the ALJ discasdedgthher

gait, ahlities to walk on her heels and toes, to squat, to tandem walk, and her range of motion
while wholly disregarding her foot impairments and obesity. Given that the ALJ dystded

that he “considered all symptom¥,and his detailed analysis of Beverly S.’s range of motion and

1010 discussing obesity, he specifically noted that he “must confitlesity] to determine if it
aloneor in combination with other impairments significantly limits an individual’sphysical or
mental ability to do basic work activitie’s [Filing No. 7-2 at 2§emphasis added).]
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her ability to walk and squait,is clear that the ALJ factored the nsevere impairments to his

RFC determinatiod! [Filing No. 7-2 at 29

Beverly S. also claims that the RFC does not identify ‘n@glkairmentrelated work
restrictions. She claims that the RFC does not address whether she is able to reach overhead and
the frequency with which she can do so. However, as mentioned abovéJtarphicitly stated
that her grip strength and range of motion were noandlcited to medical records supporting

those findings. Hiling No. 7-2 at 3] Moreover, though the ALJ determined that she had severe

neckrelated impairments, she reported that the issues with her neck were notslaegeas her.

[Filing No. 72 at 29] Indeed, at the hearing, when the ALJ discussed her neck issues and asked
“are you restricted in lifting or carrying any or . . . or standing, walking?” she statadifting

or carrying . . . it’s like if | sit for a long period of time and stuff | have to get up and like move
around and, you know, and kind of work it and stuff. As far as lifting and stuff, kdihd No.
7-2 at 52] Beverly S. does not offer any limitatiof@ evidence to support thetmat she believes

the ALJdid not include but should hayand instead argues only that the ALJ failed to identify
“neck-related” restrictios. The ALJ referenced Beverly S.’s statements concerning her physical
limitations, as well as doctors’ observationshef normal range of motion and grip strengtial

limited her to “never climbing ladders ropes or scaffolds,” and occasional climbmagpt and

stairs and other movementgziling No. 72 at 29] That the ALJ considered and accounted for

1To the extent that Beverly S. is dissatisfied with the degree of restrictiores arobility in the
RFC, her testimony indicates additional restrictions are unnecesgarthe hearing, the ALJ
specifically asked Beverly S. if she had “any walking or standing difficulties, or no#teplied,

“I mean, not physically, but, | mean, | don’'t go out and like walk around or anything. 1 don't. ..
get out very often. But physically no.Fi[ing No. 7-2 at 54
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her severe neck impairments is supported by substantial evidertewhateverneckrelated
wording Beverly S. demands of the ALJ would be superfluous and unnecessary.

Beverly S. also asserts that the RFC fails to account for her moderate limitatioers
ability to concentrate, persist, and maintain pacelem@bility to intelact with others and deal

with stress. [filing No. 12 at 289.] She maintains that the restrictions in the RF@at she not

be required to perform tasks requiring intense/focused attention for more than two hountsegme
not perform work that requires satisfaction of strict or rigid production quotas ansianlay line

pace work, and not be required to engage in more than superficial interactions wih-dthaot
accommodate thedamitations. These arguments, however, ask the Court to apply the wrong
standard. As noted by the Commissioner, the Court’s role here is not to evaluate wWigether t
ALJ’'s determination is correct, but rather to evaluate wheithes rationally suppori by
substantial evidenceSanders, 600 F. App’x at 470 Beverly S.’s arguments and explanations of
her symptoms and deficitwere for the ALJs considerationnot for the Couts. The ALJ
accounted for her abilities and inabilitiasd acknowledged those symptoms and incidents. He
acknowledged that she reported suffering panic attacks in new places, arrived at ageimm

“ borderline hysterics’ reporting fatigue, reclusion, paranoia, rumination, obsessiveohednad

an inability to complete her activities of daily living,” and that she consistergfyofted panic,
anxiety, and an inability to complete her thoughts.” But the ALJ nibtgicshealso “reported
being able to complete activities with friends, she had no mood swings, no tremorsd €he ha

normal appearance, she was open, cooperative, and friendly, she was logical, and hgmwasmor

intact.” [Filing No. 72 at 31] Ultimately, the ALJ “considered the above evidence, and limited

the claimant mentally as noted abovéFiling No. 72 at 31] Substantial evidence suppotite

conclusion that the ALJ weighed the conflicting evidence and restricted Bevedgogdiagly.
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Beverly S.lastclaims that the ALJ improperly discredited her statements andpaitgl

statements from her familyFiling No. 12 at 3632.] The Seventh Circuit has routinely held that

because ‘the ALJ is in the best position to determine a witness’s truthfulness and forthsghtne
wewill overturn an ALJ’s credibility determination only if it is ‘patently wrong3epp v. Colvin,
795 F.3d 711 (7th Cir. 201%jjuotingShideler v. Astrue, 688 F.3d 306, 3101 (7th Cir. 2012)
The Seventh Circuit also noted that the “ALJ is ‘free to discount the applitestiimony on the
basis of other evidence in the case’ as ‘applicants for disability benefits haneeative to
exaggerate their symptomsld. (quotingJohnson v. Barnhart, 449 F.3d 804, 805 (7th Cir. 2006)
(alterations omitted). With respect to third party statements, the Aledista

Since they are not medically trained to make exacting observations
as to dates, frequencies, types, and degrees of medical signs and
symptoms, or of the frequency or intensity of unusual moods or
mannerisms, the accuracy of the report is questionaiteeover,

by virtue of the relationship as family members of the claimant, the
witnesses cannot be considered disinterested third party witnesses
whose report would not tend to be colored by affection for the
clamant and a natural tendency to agree \lign symptoms and
limitations the claimant alleges. Most importantly, significant
weight cannot be given to their report because it, like the claimant’s,
is simply not consistent with the preponderance of the opinions and
observations by medial doctorsin this case.

[Filing No. 72 at 30(emphasis added).] The ALJ then spent the next six paragraphs detailing

exactly how Beverly S.’s and the thipdrty witnessesstatements were not entirely consistent

with the medical record, starting each paragraph thigir statements about various ailments and

then déailing and citing tomedical records contradicting those statemeriging No. 7-2 at 30-
31] Therefore, the Court does not find that the ALJ’s credibility determinations \wakntly
wrong, and they are entitled to deference.

Last, Beverly S. contends that the state agency opinions cannot salvage the Atsl’s erro

[Filing No. 7-2.] However she has not identifiedndthe Court has not identifiedny errors that
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require salvaging. Furthermore, the ALJ did not rely on the stage agency doctors’ opitdons
actuallyfound that she was more limited than determined by the state agency cons[Hi&nts.
No. 7-2 at 39

D. Whether Substantial EvidenceSupports the ALJ’'s Step FiveDetermination

Last, Beverly S. contends that the Step Eiggerminatioris not supported by substantial
evidence, and the ALJ’s decision does not satisfy the Agency’s burden to shovhénavartk

exists in significant numbergFiling No. 12 at 3§ She argues thahe position oMail Sorteris

properly classified as sedentary and semiskilled, not as light and unskilled as theopibdon

states.[Filing No. 12 at 35 Additiondly, she asserts that all three occupations listed in the ALJ’s
opinion require frequent reaching, ahdtthe RFC is silent on her ability to reach in all directions
despitethe ALJ findingsevere impairments affecting her spine and neck.

The Commissioner argues that Beverly S.’s distinction between sedentary and light work
is inconsequential in this case because if an individual can perform light wonetbah can also

perform sedentary work as defined in the regulatioRging No. 17 at 26-21

Beverly S. replies that the “ALJ’entire decision rests on the ‘light RFC assessment
because, if Plaintiff were limited to sedentary work, the Agency’s Gralddwhave direted a

finding of disability.” [Filing No. 18 at 20 Therefore, the Commissioner’s argument that because

Beverly S. can perform lightvork, she can also perform sedentary wonksuncerstands the
significance of the distinction in this case.
Both sides miss the issueheALJ listedanalternateitle of the occupation At Step Five,

the ALJ included in his list of available jobs “Mail Sorter DOT# 209-688, SVP 2, light per the

DOT, 55,000 jobs in the nation.'Filing No. 72 at 34] This isinexact “Mail Sorter” is not the

occupation defined in the Dictionary of Occupational Ti{l€30T"). Instead, there areSortef
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and ‘Mail Clerk’ positions listed. “Sorter” is the occupation upon which Beverly S. bases her
argument, and its corresponding DOT informatidn which she cites-is “DOT# 209.687022,
SVP 3, sedentary.”1991 WL 671812 “Mail Clerk” corresponds to the additional details in the
ALJ’s decision (DOT# 209.68026, SVP 2, and light)and one of its alternate titles is “Mall
Sorter.” 1991 WL 671813 It appears that the ALJ usédail Sorter” when referring to “Mail
Clerk.” This is a mere technicality and a simple search of the correspon@mngnibrmation
included by the ALJ would have revealed #fight discrepancy> Moreover, even if the Court
struck the Mail Sorter/Mail Clerk occupation, thedational Experand ALJ identified two other
occupations totaling 78,000 jobs that Beverly S. is capable of performing.

V.
CONCLUSION

“The standard for disability claims under the Social Security Act is string®vitltams-
Overstreet v. Astrue, 364 F. App’'x 271, 271 (7th Cir. 2010¥The Act does not contemplate
degrees of disability or allow for an award based on partial disability.(citing Stephens v.
Heckler, 766 F.2d 284, 285 (7th Cir. 1935)Even claimants with substantial impairments are
not necessarily entitled to benefits, which are paid for by taxes, including taxes paid byhbose
work despite serious physical or mental impairments and for whom working is diffrailt a
painful.” Williams-Overstreet, 364 F. App’x at 274 Taken together, the Court can find no legal

basis presented geverly S to reverse the ALJ’s decision that he was not disabled during the

12 Beverly S.and her counsealrecautioned taot misrepresent the ALJ’s decision or the details
of the Mail Sorter and Mail Clerk occupations. The occupation to which she citekeds ti
“Sorter—not “Mail Sorter,” as she representand it is not the occupation to which the ALJ was
referring. Contrary to her assertiofiglail Sorter” is not classified as sedentaand it does not
have an SVP of 3.Fjling No. 12 at 3§ Instead, as the ALJ stated, it is classified as light, and it
has an SVP of 21991 WL 671813

20


https://www.westlaw.com/Document/I27b4bf098cb811dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I59ab45708cb811dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I99797c04156511dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_271
https://www.westlaw.com/Document/I99797c04156511dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_271
https://www.westlaw.com/Document/I99797c04156511dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I914f0bbe94ad11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_285
https://www.westlaw.com/Document/I914f0bbe94ad11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_285
https://www.westlaw.com/Document/I99797c04156511dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_274
https://ecf.insd.uscourts.gov/doc1/07317413660?page=35
https://www.westlaw.com/Document/I59ab45708cb811dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

relevant time periodTherefore, the decision belowA$-FIRMED . Final judgment shall issue

accordingly.

/Hon. Jane Mjag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Date: 1/27/2020
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