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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

JAMES EDWARD GOUBEAUX, JR., )
Plaintiff, g

% g No. 2:19€¢v-00205JMS-DLP
NICOLE DAVIS, et al. g
Defendants. g

ORDER DENYING MOTION FOR SUMMARY JUDGMENT
AND DIRECTING FURTHER PROCEEDINGS

Plaintiff James Goubeaux is a prisoner at New Castle Correctional Fadiig\ciVil rights
action is proceedingwith claims that the defendants were deliberately indifferent to
Mr. Goubeaus medicaheeds after he was seriously injured at Putnamville Correctional Facility
(PCF) in 2018.

The defendants have moved for summary judgment on the basis that Mr. Goubeaux failed
to exhaust available administrative remedies before bringing this lawseguased by the Prison
Litigation Reform Act (PLRA)42 U.S.C. § 1997e(a). For the reasons discussed below, the Court
denies the defendantsmotion for summary judgment, dkt. [33], and orders theshtov cause
why the Court should not grant Mr. Goubeaux summary judgment on the exhaustion defense.

|. Legal Standards

Summary judgment should be grantédhe movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter'diddwR. Civ. P.
56(a). A"material fact is one that'might affect the outcome of the sliAnderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A dispute is genuine only if a reasonable jury could find
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for the nomamoving partyld. If no reasonable jury could find for the raroving party, then there

is no"genuine" disputeScott v. Harris, 550 U.S. 372, 380 (2007). Ti@ourt views the facts in
the light most favorable to the nomoving party and all reasonable inferences are drawn in the
non-movant's favorAult v. Speicher, 634 F.3d 942, 945 (7th Cir. 2011).

In accordance with Local Rule 8gf), the Court assumes that facts properly supported by
the movant are admitted without controversy unless the nonmovant specifically disputes them
Likewise, the Court assumes that facts asserted by thenowant are true so long as they are
supported by admissible eviden&eD. Ind. L.R. 561(f)(2).

On a motion for summary judgmerift]he applicable substantive law will dictate which
facts are materidl.National Soffit & Escutcheons, Inc., v. Superior Systems, Inc., 98 F.3d 262,
265 (7th Cir. 1996) (citingAnderson, 477 U.S. at 248). The substantive law applicable i® th
motion for summary judgment is tiRLRA, which requires that a prisoner exhaust his available
administrative remedies before bringing a suit concerning prison conditions. 42 U1S97.ega);
see Porter v. Nussle, 534 U.S. 516, 5225 (2002)"[T]he PLRAs exhaustion requirement applies
to all inmate suits about prison life, whether they involve general circumstan@astioular
episodes, and whether they allege excessive force or some other'vidamg., 534 U.S.at 532
(citation omitted).

"Proper exhaustion demands compliance with an a@eneadlines and other critical
procedural rules because no adjudicative system can function effectively withouinignpase
orderly structure on the course of iiceedings.Woodford v. Ngo, 548 U.S. 81, 9®1 (2006)
(footnote omitted);see also Dale v. Lappin, 376 F.3d 652, 655 (7th Cir. 2004)ir{ order to
properly exhaust, a prisoner must submit inmate complaints and ajppelaésplace, and at the

time, theprisons administrative rules requitg. (quotingPozo v. McCaughtry, 286 F.3d 1022,
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1025 (7th Cir. 2002)):In order to exhaust administrative remedies, a prisoner must take all steps
prescribed by the pristangrievance systeikord v. Johnson, 362F.3d 395, 397 (7th Cir. 2004).

As the movants, the defendants bear the burden of establibiaitilne administrative
remedies upon which they rely weaeailable to Mr. Goubeausee Thomas v. Reese, 787 F.3d
845, 84 (7th Cir. 2015)("Because exhaustion is an affirmative defense, the defendants must
establish that an administrative remedy was available and that [the plaintiff]ttapedsue it.).

"[T]he ordinary meaning of the wordvailablé is ‘capable of use for the accomplishment of a
purpose,and that whichis accessible or may be obtairfé&oss v. Blake, 136 S. Ct. 1850, 1858
(2016) (internal quotation omitted)[A]n inmate is required to exhaust those, but only those,
grievance procedures that are capable of use to obtain some relief for the acticinsmhyft
Id. at 1859 (internal quotation omitted).

Il. Facts

Mr. Goubeaux was injured on October 19, 2018, while trying to open a window at the
direction of a guard at PCF. Dkt.-3%t T 3. MrGoubeaus right hand broke through the glass.
Id. The glass cut his right arendwrist and damaged his tendons, arteried,rarvesld. He bled
so much that a nurse had to apply a tourniqdeit 19 3-4.

An ambulance transported Mr. Goubeaux from PCF to Terre Haute Regional Hodpital.
at1 45. A neurosurgeon attempted to repair the damage to Mr. Goubeawres, tetons, and
arteriesld. at 5. However, Mr. Goubeawxwho is righthanded—eontinues tdhave a difficult
time using his right handd. at 6.

Mr. Goubeaux remained hospitalized for six ddgsat § 7. On October 24, he did not
return to PCF but was transferred to Wabash Valley Correctional FA®M\CF) to recuperate

in the infirmary.ld. When Mr. Goubeaux arrived at WVCF, heas still in a lot of pain and was
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heavily medicated with painkillefsld. at { 7.He returned to PCF in early January 201D at
113.

At this time, the Indiana Department of Correction (IDOC) maintained an Offende
Grievance Process (OGP). Dkt-35The OGP permitted inmates to seek resolutions to numerous
issues, includig "[a]ctions of individual staff, contractors, or voluntéessd 'concerns relating
to conditions of caré.ld. at 8 IV(A). No exception is provided for concerns relating to medical
care.ld. at § IV(B).

To exhaust the remedies available through the G@Mmate must complete four steps
Seeid. at 88 XXIII. There is no dispute that Mr. Goubeaux never proceeded beyond the first step
in the OGP. As such, the Coum¢éed not discusthe requirements for completing the third and
fourth steps in the OGRvhich concern appeals

At the first step in the process, the inmate nattmpt to resolve his concern informally
by discussing itwith the staff member responsible for the situation or, if there is no suck sing|
person, with the person who isg¢harge of the area where the situation octuds.at 8 X.An
inmate must document his attempt to resolve the complaint infornhdllyie may do so by
completing a Request for Intervieiform. Id.

If the inmate is unable to achieve a satisfactory médmresolutionhe must proceed to the
second stepnd submit a formal grievandel. at 8 XI. A formal grievance must be presented on
State Form 45471d. Moreover it must be submittedithin 10 business days of the date giving
rise to the complaint aroncernlid.

Mr. Goubeaux states that hdid not know the rules or detdilef the OGP, or have a

written copy of the OGP, while he was confined in the WVCF infirmary. Dkil 39 T 8.He
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completed a Request for Interview on November 21, 2ah8re thana month after he was
injured. Dkt. 39-2. Mr. GoubeawsxRequest for Interview states:

| need to file a grievance with Putnamville State Farm over the incident with my

hand. C/O asked me to open a window, my hand went through it. He realized it was

paintedon the outside after my hand went through. He assumed it was stuck after

the fact.l will need form so | can forward this and the form to the grievance

specialists.
Id. (emphasis added).

Mr. Goubeaux did not receive a response to his November 21 Request for Interview. He
submitted a second, simileequest eight days later. Dkt.-391n addition to stating that he needed

to file a grievance regarding his injury, Mr. Goubeaux stated:

| wastold this has to be mailed to Putnamville. Could you please forward to there.
| sent one on the 21st. This needs to get some action taken please.

Id. Ms. Coakley responded and told Mr. Goubeaux that he should submit all his materials to the
grievance spealist, who would'send all documentation to the appropriate person electroriically.
Id. Mr. Goubeaux never filed a formal grievance regarding his hand injury.
Two IDOC officials have presented affidavits stating that, as a matter oicptantnates
recave either a copy of the OGP or instructions about how to access the@BPtime they
arrive at a new IDOC facility. Dkt. 3% at  6; dkt. 3% at § 6. At WVCF, inmates may access
the OGP in the law library. Dkt. 35 at Y 6. The defendants have p@sented any evidence from
an individual with personal knowledge of the following issues:

e What information Mr. Goubeaux received regarding the OGP when he arrived
at the WVCEF infirmary.

e Whether Mr. Goubeaux had access to State Form 45471 while he wa&s in
WVCEF infirmary.

e Whether Mr. Goubeaux was able to visit the WVCF law library while he was
confined to the infirmary.
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e When after his release from the hospitdl, Goubeaudbecame physically able
to write a formal grievance.

[11. Analysis

The defendants seek summary judgment on grounds that Mr. Goubeaux never proceeded
beyond the informal resolution stage of the OGP. There is no dispute that Mr. Goubeaux neve
filed a formal grievance and therefore never exhausted the OGP. However, theealsieshavs
beyond dispute that the OGP was rentdilablé to Mr. Goubeaux.

A. Physical I nability

The OGP required Mr. Goubeaux to file a formal grievance on State Form 45471 by
November 1, 2018These requirementdr. Goubeaux's physical condition, and his confinement
to the infirmarymade the OGP unavailable to Mr. Goubeaux.

"[A] remedy is notavailable within the meaning of the [PLRA] to a person physically
unable to pursue TtHurst v. Hantke, 634 F.3d 409, 412 (7th Cir. 2011). The tendons, nerves, and
arteries in Mr. Goubealsxwriting hand were so seriously injured on October 19, 2018, that he
still has trouble using that hand todBkt. 39-1 at{{ 3-6. Whenhe arrived at the WVCF infirmary
on October 24, hawas still in a lot of pain and was heavily medicated with painkillédsat 7.

When heeventually submitted a Request for Interview on November 21, he had to ask someone
else to write it for him because he was unable to write on his lalwat  10.This unrebutted
evidenceall indicates tht Mr. Goubeaux was physically incapable of writing a formal grievance

by November 1, 2018, as the OGP required.

In Lanaghan v. Koch, the Seventh Circuit recently considered the case of an inmate who
"faced severe physical limitations durirtge period m which he was required to file a grievance.
902 F.3d 683, 68&89(7th Cir. 2018) Like Mr. Goubeaux, Lanaghaiould not fill out the form

himself because he was unable to use his hands sufficiently to fill in the' fitmat 689.



Case 2:19-cv-00205-JMS-DLP Document 42 Filed 05/12/20 Page 7 of 11 PagelD #: 238

Additionally, the nature of his condition and his hospitalization shortly thereafter iedlit&tt he

"had little physical stamina at the tifn@nd could not wait for another inmate to assist han.

The Seventh Circuit found that the defendants failed to point to any evidence showing that
Lanaghan was physically able to complete a written grievance on his own or to ebisianee

from someone elséd.

So too in this case. The only evidence in the record indicates that Mr. Goubeaux was not
capableof writing a formal grievance by the November 1 deadliecordingly, the factual
findings in this case do not establish that a remedy was available to [Mr. Goutbesdung failed
to pursue.'Lanaghan, 902 F.3d at 689.

The defendants assert that Mr.ubeauxs deadline to file a formal grievance waslled'
until November 17, 2018, because of his hospitalization. Dkt. 4+ZatButthe OGP does not
feature d'tolling” provision applicable to this casehe defendants note that Section XV(B) of the
OGPgrants inmateswventy business days (as opposed to the usual ten) after being transferred to
file a grievance'against a former facility.See id. at 3However, this provision applies only to
grievancesregarding transfer of property or funds." Dkt. 3%t 8 XV(B).

The defendants also assert in a footnote that Mr. GouBeaukd have sought an extension
in which to commence his filing of grievantdsit did not do so. Dkt. 41 at 3 n.2. The defendants
support this onesentence argument with aation to the following passage from the OGP:

If there are extenuating circumstances which caused the offender a delay in

submitting the grievance form within the time frames, the offender must document

and submit the reason for the delay on a separate piece of paper with signature and

date, and include with the appropriate appeal form or make a request for the specific
form to the Offender Grievance Specialist for review.

Dkt. 352 at § XIV(A).
If this passagés intended to convethat an inmate who miss agrievancedeadlinestill

must attempt to file the grievance lategdoes not do so clearlyndeed, it is noevenclear that
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Section XIV(A) applies to any portion of the OGP but the appeals process, given that the inmate
must include documentation for the reason for his delath the appropriate appeal foriid.
The Court cannadtdiscern or navigatethis passagand would not expect diordinary prisoner
to do any betteiRRoss, 136 S. Ct. at 1859he Court finds this provision of the OGBo omque”
that it is,"practically speaking, incapable of uséd. And by failing to offer any explanation
whatsoever, thdefendants have waived any argument to the contgaeye.g., United Sates v.
Cisneros, 846 F.3d 972, 978 (7th Cir. 2017)JK]erfunctory and undeveloped arguments, and
arguments that are unsupported by pertinent authority, are wajvedrnal quotations omitted));
United States v. 5443 Suffield Terrace, Skokie, I11., 607 F.3d 504, 511 (7th Cir. 2010]It was
not the digtict courts job to sift through the record and make Cotsnzase for hinf); Albrechtsen
v. Bd. of Regents of Univ. of Wis. Sys., 309 F.3d 433, 436 (7th Cir. 2002)Cpurts are entitled to
assistance from counsel, and an invitation to search without guidance is no more usedul tha
litigant's request to a district court at the summary judgment stage to paw through the assembled
discovery materidl).
B. Availability of Forms

The evidence demonstrates beyond dispute that the OGP was unavailable to Mr. Goubeaux
for another, related reason: He was unable to a&tatsForm 45471, the form on which the OGP
required him to submit his formal grievance.

"[W]hen prison officials fd to provide inmates with the forms necessary to file an
administrative grievance, administrative remedies arawvaiiable' Kabav. Sepp, 458 F.3d 678,
684 (7th Cir. 2006) (quotingpale, 376 F.3d at 656); see also Dale, 376 F.3d at 65€"The

defendats have yet to give any reason why Dale was refused the forms he requested, airto expl
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how he could use the administrative grievance system without the forms mandatkdt for
purpose.).

The OGP required Mr. Goubeaux to submit his formal grievance using State Form 45471.
Dkt. 35-2at § XI ("An offender wanting to submit a grievance shall submit a completed State
Form 45471 . . . .) (emphasis added). The OGP provides no altermatokenism for filing a
formal grievance.

Mr. Goubeaux has presented evidence indicating that he did not have access to State Form
45471 while confined to the WVCF infirmariis first informal grievancedated November 21,
2018,states;'l will need form so | can forward this and the form to the grievance sig¢idDkt.

39-2. The OGP required Mr. Goubeaux to file a formal grievance on State Form #§471
November 1, 2018. But the informgidievance indicates that Iséll did not have access &tate
Form 45471%hree weeksifter that deadline.

The defendants have not provided any evidence rebutting this conclusion. The defendants
have presented testimony from a WVCF grievance specialist stating that, asraofmatactice,
inmates are providexhiformation about the OGP upon their arrival at WVCF and that they may
access a copy of the OGP in the law library. Dkt. 35-4 at 6. But this testimony doetaabée
that Mr. Goubeaux was provided a copy of State Form 45471 at any point during his confinement
at WVCFor that copies were generally available in thigrmary. It does noindicatethat State
Form 45471 was available in thev library—much less that Mr. Goubeaux was able to leave the
infirmary and obtain a grievance form from the law library.

V. Conclusion and Further Proceedings
"Because exhaustiois an affirmative defense, the defendants must establish that an

administrative remedy was available and that [tlangff] failed to pursue it. Thomas, 787 F.3d
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at 847. For the reasons discussed in Part lll above, the defendants have failed to estaltish tha
OGP was available to Mr. Goubeaux. Their motion for summary judgment, dkt. [33], is therefore
denied.

Additionally, as noted above, Mr. Goubeaux has preseetédience supporting the
conclusion that the OGP was not available to him. The Court previously issued the following
warning to the defendants:

[I]f the defendants file a dispositive motion, they must remember that it is their

burden to prove both that tlaelministrative remedy process was available to the

plaintiff and that he or she failed to utilize $ee Thomas v. Reese, 787 F.3d 845,

848 (7th Cir. 2015)Kaba v. Stepp, 458 F.3d 678, 686 (7th Cir. 2006). Thus, if the

plaintiff responds with evidencehdt the administrative remedy process was

unavailable, the defendants may and should consider whether selecting one of the

other two options outlined above is the appropriate course—that is, conceding that

a Pavey hearing is necessary or withdrawing thalffirmative defense.

Alternatively, the defendanteeply must directly confront the plaintgfevidence

regarding availability and explain why they remain entitled to summary judgment

despite that evidencEailure to present responsive evidencein reply will result in

a forfeiture of any right to present that evidence if thereis a future Paveyhearing.

Dkt. 32 at Aemphasis addedh failing to present responsive evidence regarding Mr. Goulseaux
access to the grievance process, the defendants hdeigetb their right to do so at Bavey
hearing The factual record shows that the grievance process was unavailable to Mr. Goubeaux,
and that record will not change.

Accordingly,the Courtnotifiesthe defendants of its intent to grant summary judgment in
Mr. Goubeauxs favor on the exhaustion defense. The defendants shalklimategh May 26,

2020, to respond to the Cotgtproposal and either (a) show cause why summary judgment should

not be entered in Mr. Goubeaux's favor, or (b) withdraw their affirmative ded¢esdaustion.

IT ISSO ORDERED.

/Hon. Jane |\/l"ag§m>s—Stinson, Chief Judge
"United States District Court
Southern District of Indiana

Date: 5/12/2020

10
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