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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
KENNETH GILMORE,
Petitioner,

No. 2:19¢v-00215dPHMJID

BRIAN SMITH,

N N N N N N N N N

Respondent.

ENTRY DENYING PETITION FOR WRIT OF HABEAS CORPUS
AND DIRECTING ENTRY OF FINAL JUDGMENT

The petition of Kenneth Gilmoréor a writ of habeas corpus challenges a prison

disciplinary proceeding identified #SF 17#10-0068.For the reasons explained in thistry, Mr.

Gilmore’shabeas petition must lokenied.

A. Overview

Prisoners in Indiana custody may not be deprived of giooel credits or of credi¢arning

class without due proceddlisonv. Zatecky, 820 F.3d 271, 274 (7th Cir. 201&gruggsv. Jordan,

485F.3d 934, 939 (7th Cir. 2007&ee also Rhoiney v. Neal, 723 F. App’x 347, 348 (7th Cir. 2018).

The due process requirement is satisfied with: 1) the issuance of at least 24 hours adtem

notice of the charge; 2) a limited opportunity to call withesses and presenteevidem impartial

decisionmaker;3) a written statement articulating the reasons for the disciplinary acticiend

evidence justifying it; and 4) “some evidence in the record” to support tbendirof guilt.

Superintendent, Mass. Corr. Inst. v. Hill, 472 U.S. 445, 454 (1985e also Wolff v. McDonnell,

418 U.S. 539, 563-67 (1974).
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B. The Disciplinary Proceeding
On October 5, 2017, investigator R. Evans wrote a conduct report chihgi@gmore
with trafficking. The conduct repostated:

On September 4th, 2017 | Robdfvans an Investigator with the Office of
Investigations and Intelligence conducted an interview with Officer Justin@ohns
related to trafficking contraband/drugs into xetnamville Correctional Facility.
During the interview Officedohnson reporteddhhe inrfact had trafficked on three

(3) separate occasions. The last trafficking incident occurred on Aughs2@Bt,

CO Johnson reported that or28-17 he received a package containmgat he
believed to be Suboxone from a female prior to coming to work. CO Johnson stated
that Offender Kenneth Gilmore #863930 had given him a phone number to call and
pick up drugs. CO Johnson waaid $1,100.00 to bring the iterimgo the facility.

CO Johnson while working in dorm 11S was contacted by Offender Todomés
#111493 at approx. 2046 hours in the 11/12 hallway after Joroeked on the
dorm door. CO Johnson passed the package to Offdodes at the request of
Offender Gilmore. According to CO JohndDffender Gilmore approached him in

the 11/12 hallway on-89-17 at approx. 0506 Offender Gilmore was observed on
camera in the 11/12 hallway talking to Officer Johnson. CO Johnson stated he
informed Gilmore he would not traffic with him anymore. CO Johnson is
considered a credible witness due to the fad¢ttbamplicated himself in a criminal

act.

Dkt. 7-1.

On October 11, 201'Mr. Gilmore was notified of the charge and his riglikt. 7-2. He
pleaded not guilty and requested video footage “showing where he was talldinglé did not
request anyitnessesld. He requested a lay advocate amike was appointedid. Mr. Gilmore
signed the screening repdd.

On October 23, 2017, Sargent Hooker conducted a video reviewis summary of the
video recording, Sargent Hooker stgtddobserved youOffender Gilmore, Kenneth #863930)
speak with Officer Johnson in the hallways of 11/12 on 8/29/2017 at approx. 0500 am.” Dkt. 7-7.

On October 27, 201a disciplinary hearing was held in case ISFLD70068 Mr. Gilmore
stated, “He ‘Johnson’ never trafficked with me. There is no evidence. | never got catight w

nothing, he never got caught with nothing. No video, no photo, no geaseiccounts.Dkt. 7-

2
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6. Based on staff reportsir. Gilmore’s statement, the video evidenard the confidential report,
the hearing officefound Mr. Gilmore guilty of A113,trafficking. The hearing officer imposed
the following sanctionsa 45day loss of phone privileges, 180 days of restrictive housing
(suspended), a credit class dematimmd 180 days lostarned credit timdd.

Mr. Gilmore’sappeals to the Facility Head and to the Final Review Authority were denied.
Dkt. 7-8; dkt. 7-9. This habeas action followed.

C. Analysis

Mr. Gilmorealleges that his due process rights were violated in the disciplinary progeedi
His claims aresummarized as the following) he was denied the right to review and preséint
exculpatory evidengéncluding a video summarwitnessesthe internal investigation repodnd
a copy or written summary of his interview; ¥ lay advocate violated policy; 3herewas
insufficient evidencef his guilt;4) the hearing officer was not impartial; abdhis appeals were
arbitrarily denied.

The respondent argues that some of Mr. Gilmore’s claims are procedurallytetefau
because he did not raise them on appeal. Mr. Gilmore disputes this contention. The Court has
determined that it is more efficient to review all of Mr. Gilmore’s claims on the merits thtre
first discuss the issue of procedural default as to some cl&gVashington v. Boughton, 884
F.3d 692, 698 (7th Cir. 2018)We pause here to confirm that this approach is consistent with the
interests of comity, finality, federalin, and judicial efficiency that are at the heart of both the
exhaustion requirement and the procedural default doctrine.”).

1. Denial of Evidence

Mr. Gilmore first argues that he was denied access to certain evidence, evidenee that h

describes as “exculpatoryDkt. 1 at 36. “[P]Jrocedural due process require[s] prison officials to
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disclose all material exculpatory evidence” to the petitionerdis@plinary caseJonesv. Cross,
637 F.3d 841, 847 (7th Cir. 2011). “Evidence is exculpatory if it undermines or contradicts the
finding of guilt, and it is material if disclosing it creates a reasonableapildlp of a different
result.”Keller v. Cross, 603 F. App’x 488, 490 (7th Cir. 2015) (internal citations omitted). “There
is an exception, however, to the disclosure of material, exculpatory evideheeothd unduly
threaten institutional concernsldnes, 637 F.3d at 84{internal quotation omi¢d).

Mr. Gilmore assertghat he was deniespecific video evidence that he requestEae
screening report reflects that he requested “video showing where he was tdkinhg*2. The
video summarylescribed Mr. Gilmore talking tOfficer Johnsonwho admitted to trafficking in
the hallways of 11/12 on August 29, 2017, at approximately 5:00 am. There was nothing more
specific in Mr. Gilmore’s request, and the video showed him talking to the offfieeived. Mr.
Gilmore argues in his reply thhe asked for video showing him giving anything to or receiving
from Officer Johnson. This is nethat he requested, but even if it was, such video would not
support Mr. Gilmore’s defense because the conduct report does not state thay avgshpassed
between Mr. Gilmore and Officer Johnsdi the extent Mr. Gilmore argues that the viseas
exculpatory he is mistaken.

Mr. Gilmorecontends in his reply that before his hearing, he requts@fficer Johnson
and offender Tommie Joneg witnessesThere is no record of any such requétg argues that
those individuals would state that Mr. Gdne was not involved in any trafficking. This claim
defies logic because it was Officer Johnson’s statemenhéandVir. Gilmorewereinvolved in
trafficking with offender Jones that formed the basis for the charge again&tilMore.Officer
Johnsors testimony was described in the conduct report. Regardless of what offender Jones might

have said if asked to testify, Officer Johnson’s admissions during the investigatieided
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sufficient evidence to find Mr. Gilmorguilty, so even if Mr. Gilmore hatimely requested
offender Jones to testify, it would not have changed the outc@mdones, 637 F.3d at 8467
(absent prejudice, any alleged due process error is harmless error).

Finally, Mr. Gilmore’s argument that he was denied the ability to rethewconfidential
investigation report and denied a copy of his intervig¥s for several reasons. First, there is no
record that he requested any report or interview. Second, the Court has reviewsaditeatial
investigation report andoncludes thato disclose the report to Mr. Gilmore would threaten
security concerns at the prison. Dkt. TBere is nothingexculpatory in the investigation report
and in fact, it contains even more evidence against hivr. Gilmore alleges that he was
interviewed. Dkt. 1 at 4. He has not provided any reason whallgeddenial of a written copy
of the interview transcript violated his due process rights and the CadstrioneMr. Gilmore
told the hearing officethat e never tafficked with Officer Johnson and he “never got caught
with nothing.” Dkt. 76. The hearing officer considerecetiestatemerg and apparently did not
find them credible

For the aboveeasons, Mr. Gilmore’sariousdenial of evidence claigfail.

2. Lay Advocate

For hissecondclaim, Mr. Gilmore argues that his lay advocate failed to help him obtain
documents, witnesses, or otherwise prepare a defense. He contends that this vidited In
Department of Correction (IDOC) policiRelief pursuant to 8254 is available only on the ground
that a prisoner “is being held in violation of federal law or the U.S. Constitutafféy v. Butler,

802 F.3d 884, 894 (7th Cir. 2015). Prison policies, regulations, or guidelines do not constitute
federal law; instad, they are “primarily designed to guide correctional officials in the

administration of a prison . . . not . . . to confer rights on inmagesdin v. Conner, 515 U.S.
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472, 48182 (1995). Therefore, claims based on prison policy, such as the one at issue here, are
not cognizable and do not form a basis for habeas r&éeKeller v. Donahue, 271 F. App’x 531,
532 (7th Cir. 2008) (rejecting challenges to a prison disciplinary proceeding égdgnstead of
addressing any potential constitutionaledzf all of [the petitioner’'s] arguments relate to alleged
departures from procedures outlined in the prison handbook that have no bearing on His right t
due process.))Riverav. Davis, 50 F. App’x 779, 780 (7th Cir. 2002)A"prison’s honcompliance
with its internal regulations has no constitutional impahd nothing less warrants habeas corpus
review.”); see also Estelle v. McGuire, 502 U.S. 62, 68 at n.2 (1991) (“[S]tdtev violations
provide no basis for federal habeas relief.”).

In addition, there is no constitutional right to have a lay advoassggnedMartin v.
Zatecky, 749 F. Appx 463, 466 (7th Cir. 2019A petitioner ‘lacks a right to éay advocataunless
he isilliterate or the subject matter is compl&x.Here, there is no allegation that Mr. Gilmore
was illiterate or that the case of trafficking was too complex for him to under$tandhese
reasons, Mr. Gilmore’s secowthim lacks merit.

3. Some Evidence

Next, Mr. Gilmore argues that there was insufficient evidence to find hiity.g
“Under Hill, ‘the relevant question is whether there is any evidence in the record thatuppdd s
the conclusion reached by the disciplinary boarbghelson v. Pfister, 811 F.3d 911, 916 (7th
Cir. 2016) (quotingHill, 472 U.S. at 4556)); see also Eichwedel v. Chandler, 696 F.3d 660, 675
(7th Cir. 2012) (same). The “some evidence” standard is much more lenientéhdeyond a
reasonable doubt” standaidoffat v. Broyles, 288 F.3d 978, 981 (7th Cir. 2002). The conduct
report “alone” can “provide[] ‘'some evidence’ fibre . . . decision.McPherson v. McBride, 188

F.3d 784, 786 (7th Cir. 1999).
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OffenseA-113,trafficking, is definedas
Giving, selling, trading, transferring, or in any other manner moving an
unauthorized physical object to another person; or receiving, buying, trading, or
transferring; or in any other manner moving an unauthorized physical object from
another person withut the prior authorization of the facility warden or designee.
An offender engaging in behavior violating this provision or the Indiana Code
criminal provisions IC 3%4.1-35 or IC 3544.1-36 commits the act of
trafficking, regardless of whether the offender is criminally arrestedequbsd, or
convicted.

Dkt. 7-10.
IndianaCode 3544.1-3-5 (b) states

A personwho, withoutthe prior authorizatiorof the personn charge of apenal
facility or juvenilefacility, knowingly or intentionally:

(1) delivers,or carriesinto the penalfacility orjuvenilefacility with intentto
deliver,anarticle toaninmateor child of thefacility;

(2) carries,or receiveswith intentto carry out ofthepenalfacility or juvenile
facility, anarticlefrom aninmateor child of thefacility; or

(3) delivers,orcarrieso aworksitewith theintentto deliver,alcoholic beverages
to aninmateor child of ajail work crewor communitywork crew;

commitstrafficking with aninmate,a ClassA misdemeanotiowever, the offense
is aLevel5 felonyundersubdivision(1) or(2) if thearticle is acontrolledsubstance,

a deadly weapon, or a cellular telephone or other wireless or cellular
communicationslevice.

Ind. Code§ 35-44.1-3-5(b).

As the Court alluded to above, the confidential investigation report, which was eeview
by the hearing officer, describ#se evidence that corroborated Officer Johnson’s admissions to
engaging in trafficking with Mr. Gilmorén addition to the confidential report, the conduct report
itself contains Officer Johnson’s description of how and when he trafficked witliGNfnore.

Dkt. 7-1. Officer Johnson reported that Mr. Gilmore gave him a phone number to call to arrange

to pick up drugsld. Officer Johnsa then gave a package of what he believed to be suboxone to
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offender Jones at the direction of Mr. Gilmore. The evidentiary standard washaomaet in this
case.

4, Hearing Officer

Next, Mr. Gilmore alleges that the hearing officer failed to investigate the cbadd
carefully review the evidence. He contends that the hearing officer was biaseddmd fipre
meditated” decision. Dkt. 1 at 5.

Inmates are entitled to an impartidcisionmaker.Mr. Gilmore, however, has alleged no
facts that would render the hearing office partial or biased. Simply alleging iasssfficient
to support a due process violationpAson official who is “directly or substantially involved in
the factual events underlying the disciplinary charges, or in the investighticeof,” may not
adjudicate those chargd&ggie v. Cotton, 342 F.3d 660, 667 (7th Cir. 2003). “Adjudicators are
entitled to a presumption of honesty and integritgl.”at 666 “[T]he constitutional standard for
impermissible bias is high.td. Mr. Gilmore’s allegations do not riseeach that standard.
Accordingly, this claim is meritless.

5. Appeals

Mr. Gilmore’s final claim is that his appeals were arbitrarily denied without prepew
and investigationThis claim warrants no discussion becaudmssd is no due process right to an
administrative appeallhe procedural guarantees set fortholff may not be expanded by the
lower courtsSee Whitev. Ind. Parole Bd., 266 F.3d 759, 768 (7th Cir. 200{he Supreme Court
has “warn[ed] the courts of appeals not to add to the procedures requifédifisy

6. Summary

Mr. Gilmore was given proper notice and had an opportunity to defend the charge. The

hearing officer provided a written statement of the reasons for the findinglo&ggdidescribed
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the evidence that was considered. There was sufficient evidence in the recopmbtbtiedinding

of guilt. Under these circumstances, there were no violations dbltnore’sdue process rights.

D. Conclusion

For the above reasons, Mgilmoreis not entitled to the relief he seeks. His petition for a

writ of habeas corpus muilse DENIED and the action dismissed. Judgment consistent with this

Entry shall now issue.
SO ORDERED.

Date: 7/21/2020
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