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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
EVANSVILLE DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION as Receiver for Integra
Bank, N.A.,
Plaintiffs,
VS. 3:11-cv-00019-RLY-WGH

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND,

Defendant.

ENTRY ON DEFENDANT’S MOTI ON FOR SUMMARY JUDGMENT

Plaintiff, Federal Deposit Insurance Corgibon, as receiver for Integra Bank,
N.A. (“FDIC"), seeks to recover on a finaial institution bondssued to Integra by
Defendant, Fidelity ashDeposit Company d¥laryland (“F&D”). Integra purchased the
financial institution bond from FR with a coverage period froduly 1, 200740 July 1,
2010. The policy covered those lossesalisced during that time period regardless of
when the loss occurred. F&mRoves for summary judgment, alleging that the claim is
time-barred and that the FDIC will not be atwaneet its burden to prove coverage under
Insuring Agreements A and B-he FDIC responded in opgiion. For the reasons set
forth below, F&D’s motion for summary judgmentDENIED.

l. Background
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This case arises out of the bankud and Ponzi schencemmitted by Louis
Pearlman (“Pearlman”). Throughout the scheme, Paarbnd his related entities
obtained several loans from Integra,ievhtotaled approximtely $29 million.
(Supplemental Complaint § 39Rearlman allegedly collaborated with Stuart Harrington
(“Harrington”), Executive Vice President Gommercial Lending at Integra, to obtain
these loans. Pearlman submitted falseniina reports and docoentation during the
loan process to Harrington, who allegekihew the documents were false but
nevertheless secured the loans for Pearlman. When Pearlman and his related entities
defaulted on the loans, th&sft Integra with losses of nearly $23 milliorid.(at 1 36,

41).

As a result of the defaulten December 28, 2006, Integra filed suit against
Pearlman and Trans Continerdatlines (“TCA”). In that canplaint, Integra stated that
its “recent dealings with Pearlman and his first company, TCA, would indicate that this
outward mask conceals the fundamentahetic instability more common to a Ponzi
scheme.” (Integra’s Amended Complaintf@elant’s Exhibit 34 § 6). Just a month
later, on January 24, 2007, Integra filed a motion for a temporary restraining order
alleging that the financial statements pdad by TCA and Pebnan constituted a fraud
on Integra and that Pearlman pledged the stowk that was pledged to Integra to other
financial institutions. (Integra’s Motion fdemporary RestraingiOrder, Defendant’s
Exhibit 73 p. 2, 8-9).

Pearlman was indicted on June 27, 200/ e indictment alleges in pertinent part

that Pearlman:



would falsely represent that an indlual by the name of Harry Milner was
an officer of Trans Con Airlines who had signed documents for the
company, including the 2003 and 20@deral corporate tax returns of
Trans Con Airlines, corporate resolutiagthorizing actions to be taken by
Trans Con Airlines in connection withe loans and lines of credit from
FDIC-insured financial institutiongind a November 15, 2006 letter to
Integra Bank, when in truth and inctaas defendant [Pearlman] then and
there well knew, Harry Milner was deeal at the time #t the documents
described in this paragraph reeallegedly signed by him.

(Pearlman Indictment, Defendant’s Exhibit1.34, pg. 4-5). Integra’s Chief Financial
Officer learned of these forgeries by Sepbem2007 and knew that Harry Milner was
not associated with TCA.

On March 4, 2008, Integraaeived a copy of Pearlmamplea agreement. On
March 18, 2008, Integra’s outside counsel found the stock certificate pledged as collateral
to Integra bank. The certificate purported#osigned by Harry Nher. On April 30,
2008, Integra submitted a natiof loss to F&D concerningoverage under Insuring
Agreement E. In that notice of loss, Integeserved the right to seek coverage under
Insuring Agreement A. OAugust 6, 2008, Integra submitte proof of loss pertaining
to that claim. On Novemb&0, 2008, F&D denied coverageader Insuring Agreements
A and E finding: (1) the certificate was notlitiegra’s possession e time they issued
the loan and (2) Harrington was not an empéogiethe time of than giving rise to
Integra’s losses.

Rather than initiating a lawsuit, Integrad F&D entered into a tolling agreement
on February 18, 2010, in which the time periodile a lawsuit was tolled, unless it had
previously expired. On June 29, 201Gebra filed a notice of loss under Insuring

Agreement A followed by a supplemental probfoss on December 2, 2010. (Filing
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No. 154-3 (“Supplemental Proof Loss”)). F&D again deniedoverage. As a result, at
the termination of the tollinggreement in February 201htegra filed suit alleging

breach of contract and seekiagleclaratory judgment that it is entitled to coverage under
the policy. Near the end dily 2011, Integra failedha the FDIC became receiver.

After a tedious discovery filled with sevedibputes, the case has now progressed to the
summary judgment stage.

Il Standard

The purpose of summary judgnesto “pierce the pleadings and to assess the proof
in order to see whether thasea genuine need for trial.Matsushita Elec. Indus. Co. v.
Zenith Radio Corp 475 U.S. 574, 587 (1986). Summarggment is appropriate if the
record “shows that there is no genuine dispstéo any material fact and the movant is
entitled to judgment as a matter of lawséd R. Civ. P. 56(a)A genuine issue of
material fact exists if there is sufficient evideffioea reasonable jury to return a verdict
in favor of the non-movingarty on the particular issu&ee Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

[lI.  Discussion

F&D moves for summary judgment on the feliog grounds: (1) the FDIC’s claim is
time barred and (2) the FDIC cannot estabtistierage under eithémsuring Agreement
A or Insuring Agreement E. The FDIC respis that the claims are not time-barred and
that there are issues of fact concerrengerage that preclude granting summary
judgment.

A. Is the FDIC's claim time-barred?
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F&D first asserts that it is entitled smmmary judgment because the FDIC's
claims are time-barred under the terms ofBbad. In pertinent p& the Bond provides
that “Legal Proceedings for the recovery of any lossumeter shall not be brought . . .
after the expiration of 24 months from the discovery of such Iq&ohd at § 5(d)).
“Discovery occurs when a titled officer nosk manager of thensured first becomes
aware of facts which would caais reasonable person to assume a loss of a type covered
by this bond has been or will be incurredyardless of when the act or acts causing or
contributing to such loss occurred, eveoufh the exact amount or details of loss may
not then be known.” (Bond, Conditions dnditations, 8 3). In response, the FDIC
argues that the two-year provision is unenforee@blndiana, and in the alternative, that
it discovered its losses within the 24-monthniegon. The court will consider each in
turn.

I. Is the two year contractud provision enforceable?

The FDIC first argues that IndianaManvalidates the 24-month restriction
contained in Section 5(d) of the Ba. In support, the FDIC relies émdiana Reg’l
Council of Carpenters Pension Trust Fund v. Fidelity & Deposit Co. of Maryldad
2:06-cv-32 PS, 2007 WL 68379H.D. Ind. Mar. 2, 2007)indiana v. Lidster467
N.E.2d 47, 49 (Ind. CtApp. 1984); andHack v. American Surety C&6 F.2d 939, 944
(7th Cir. 1938). Idndiana Regionalthe Northern District of Indiana declared the
identical two-year provision invalid undberdiana law, because it conflicted with the
general statute of limitations of tgears for breach of contract actiorid. The

Northern District relied ohindster, an Indiana appellate court decision, which found

5



provisions shortening the applicalsiatute of limitations to be voidsee idat *5 (citing
Lidster, 467 N.E.2d at 49). Additionally, the Nbern District stressed that they could
not distinguisitHack v. American Surety G@and thus was obligated to follow iHack
held that a limitations period in an insurarmond was invalid becae it contradicted a
statute of limitations applicable to foreign corporatiolsckdid not answer the
guestion of whether the ten-year statutéroitations period should apply and rather
suggested such a decision wibelentually need to be e by the Supreme Court of
Indiana. Id. at 944-45. Unfortunately this has nopbaned, and the district courts have
been left to decide thimportant issue.

This court has previously addressed the issidational City Mortgage Co v. D
& D Mortgage Solutions, IncNo. 1:08-cv-657-RLY-TAB, 208 WL 4545299 (S.D. Ind.
Oct. 9, 2008). In that case court found that in an aeti on the bond itdf, when there
is no conflict between the law requiring thendand the limitation period in the bond,
then the bond controldd. at * 2.

The court stands by its prior decisios Defendant arguea]l the cases relied
upon inindiana Regionatontain specific state of limitations. See e.g., Lidsted67
N.E.2d at 50 n.4 (invalidating a suit limit@ati provision in a public bond because it
contradicted Indiana’s specific statute ofitations for actions against a “public officer,
or against such officer arids sureties on a public bond.9ee e.g., Haglo6 F.2d at
944-45. Although the Northin District could not distinguisklack, this court finds that it
is distinguishable Hackrelied on Indiana Code Awotated § 39-1713 (1933) to

invalidate the suit limitation provision. IndiarCode § 39-1713 applied only to foreign
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companies and specificallygiribited foreign insuranasompanies from enforcing a
provision that limited the period to file isto less than three years. Thus, it was a
specific statute of limitations and is distinguable from the facts before the court today.

Here, the FDIC asks the court to expanelidasoning to include general statute of
limitations, specifically the ten-year provisitor breach of contract. The court does not
believe that precedent demandstsan expansion and theredpdeclines to expand upon
LindsterandHack Therefore, the court findsetiwo-year suit limitation period
contained in the bond is enfelable. Now, the court must determine whether there is an
issue of material fact regardimghen the losses were discovered.

ii. Discovery of Losses

F&D asserts that Integra discovered thesks in 2007. The RO responds that
Integra lacked the key facts nesawy to discover its claims before February 18, 2008.
Additionally, the parties dispute whethesclbvering one type of claim constitutes
discovery for other types of claims. Toeurt will first disciss that issue before
proceeding to the actual timing of discovery.

Under the bond, discovery aars when the “Insuredrét becomes aware of facts
which would cause a reasonable person tomassuloss of a type covered by this bond
has been or will be incurred F&D stresses the word “a” imrguing that knowledge of
anyloss ofanytype covered by the bond constitutiscovery. To support its position,
F&D relies onFDIC v. The Cincinntx Insurance Cos., In¢981 F. Supp2d 1324 (N.D.
Ga. 2013).Cincinnati however, only involved one theory of coverage and thus is

inapplicable. F&D stresses thae court in that case noted a dispute concerning whether
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an attorney acted dishestly. Although the court did natas, the court only considered
coverage under Insuring Agreementld. at 1334 (noting that “only Insuring Agreement

E is atissue”). The role of the attorney was relevant to the exclusion of coverage under
Insuring Agreement E. Thus, tRencinnaticase does not address the issue of when
discovery occurs under two parts of the Bond.

With neither party citing a case directip point, the court must evaluate this
claim using its common sense. In doingtke,court finds that F&D’s reading is too
broad. Common sense dictates that each dedass is discovered at a distinct time; if
F&D’s interpretation prevailed, an initial lossder one provision dhe bond, no matter
the value, may time-bar any subsequent kw#sat could not have been reasonably
discovered before. This defeats the purpose of the coverage.

Here, the losses under Insuring Agreengsttion A and Section E are distinct.
They occurred at different ties, involve different loansnd different amounts. Thus,
the court finds that each loss may haverbdiscovered at a distinct time.

Now the court turns to thesue of when each claim was discovered by Integra.
As the Third Circuit stated, “this discovestandard is comprised of a subjective and
objective component: the trief fact must identify whatacts and information the
insured actually knew during the relevanteiperiod, and it must determine, based on
those facts, the conclusions that as@nable person could draw from therRésolution
Trust Corp. v. Fid. & Deposit Co. of Marylang05 F.3d 615, 630 (3d Cir. 2000).
Nevertheless, the “discovery thresholdbi and the insured ed not know the exact

amount or details of the lossld. at 631.



1. Section E
Section E of the Insuringgreement covers losses:

resulting directly from ta Insured having, inapd faith, for its own
account or for the aotint of others,

(1) acquired, sold or delivered, ovghn value, extended credit or assumed
liability, on the faith &, any original . . .

(@) Certificated security; . .

According to F&D, the clainfior coverage is time barred because Integra discovered this
loss by September 2007, when Martin Zwarned from Pearlman’s indictment that
Pearlman had used forged do@nts to secure loans. TR®IC asserts that while Zorn
knew that Pearlman had used some forgedia@nts, the indictment did not list stock
certificates as a type of fagd document used by Pearlmarhis bank fraud and Ponzi
scheme. Thus, the FDIC alleges, Zornmid know that the stock certificate was a
forgery at that time. Rather, the FDI@aes, Integra discovered a bondable loss under
Section E on March 12008, when Integra’s outside caah discovered that a necessary
signature on Pearlman’s skocertificate was a forgery.

According to F&D, knowledge of a foegy constitutes discovery. In support,
F&D relies on two casesBiebold Inc. v. Continental Cas. CandFDIC v. Cincinnati
Ins. Cos. In Diebold, the Third Circuit concluded th#tie bank’s knowledge that money
was disappearing in route to the ATMssnsufficient for discovery because “the
‘disappearance’ of money in the care and cystichn armored car company is a ‘loss of
a type covered by [the] bond.” 430 Fed.pXp 201, 207 (3d Cir. 2011). The plaintiff

did not have to know thatrongdoing was involved in order to discover the clalth.
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Here, Integra Bank knew that Pearlman hadédd certain documesto obtain loans.
However, unlike iDiebold knowledge of forgery alone is not enough to constitute a
loss of a type covered by the Bond. Rathes ftngery must be of a specific type of
document in order to be covered by the Bond. Thiefoldis inapplicable here.

F&D also relies orirDIC v. Cincinnati Ins. Codor the proposition that
knowledge of a forgery constitutes discoveradiondable loss. Again, F&D’s reliance
is mistaken. In that casine FDIC argued that it had dsceered the loss when it learned
that five tracts were purchased rather tbaa. 981 F. Supp. 2824, 1340 (N.D. Ga.
2013). The court agreedaihknowledge constituted dseery and found that this
occurred when the bank leachthat Grant made purchases substantially different from
the purchase described in the salestract and the loan termkl. at 1342. Thus, the
court inCincinnatidid not find that the discovery ahy forgery constituted discovery,
but that the learning of the underlying fadid. Here, the court cannot find sufficient
evidence to conclude that, as a mattdawof, a reasonable person would believe a
bondable loss had occurred prior to the discpeéthe forged stock certificate. Thus,
the court finds an issue of material facttbis issue, and canngtant summary judgment
on this claim.

2. Section A

Section A of the Bond covers losses feisg from fraudulent odishonest acts by
an employee. If the lossgdts from loans, #n the bank must prove collusion by the
employee. F&D maintains that the facts the FDIC proftensrove collusion also prove

that Integra Bank discovered the loss prior tbriary 18, 2008. Awmrding to F&D, the
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following evidence shows that Integra Bankativered its Coverage A claim more than
two years before the filing of this lawsui{l) in November 2000, Mike Vea allegedly
learned that Harrington dishonestly failedréport the total exposure on the Pearlman
loans, (2) in an Octobe2006 interoffice memoranduman Integra board member
guestioned the adequacy of Integra’s colldtéva certain Pearlman loans, and (3) in
December 2007, Integra learned of Pearlpayments to Harringtoafter Harrington had
left Integra and was working as Pearlmaoan broker. The coumill discuss each in
turn.

First, regarding Mike Vea’'s knowledge 2000, he testified that “[he] felt
[Harrington] didn’t properly present the totalpmsure” of the Pearlmdnans. Contrary
to F&D’s contention, Vea did not indicateatithis was done dishonestly. The court
cannot conclude that thim&wledge was sufficient to carsite discovery of dishonesty
or collusion by Harrington. A reasoneahuror could conclude this was merely
negligence on the part of Harrington.

Next, F&D points to an Interoffice Memorandum issued in October 2006, which
guestioned the collateral thank had in the Pearlmaralas. In reading this
memorandum, it is clear to the court thaefgra had not discovedeemployee dishonesty
but rather negligence on the paftts attorneys. Negligends not equal to dishonesty,
thus this memorandum fails sthow that Integra had discoed Harrington’s dishonesty.
Additionally, the memorandum stvs that Integra Bank’s leats still had faith in the
financial strength of Transcontinental. €rbfore, this memorandum does not prove

discovery.
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Finally, F&D notes that Integra learned, on December 19, 2007, that Harrington
received payments from Pearlman. The panis were dated from February 2005 to
December 2006. During that time, Harringt@orked as a loan bker for Pearlman.

The FDIC asserts that a reasblegperson would have found these to be payments for his
later loan-broker services, not evidencealfusion while Harrington was employed at
Integra Bank four years prior. The court ag¢hat a reasonable juror could reach that
conclusion; therefore, this is also insuffidiém prove discoveryEven considering these
three items together, a reasonable personaoaglude that Harrirtgn performed poorly
in his job and upon termination started to wimkPearlman. Thus, an issue of material
fact exists regarding when dis@y occurred under Section A.

B. Is there coverage under Insuring Agreement A?

F&D argues that the court should grantnsnary judgment to it, because the FDIC
cannot show that Harrington colluded witeaPiman as required bgsuring Agreement
A. The FDIC alleges that Harrington’stamns entitle it to ceerage under Insuring
Agreement A. That agreemenbpides, in pertinent part, that:

If some or all of the Insured’s loss résulirectly or indirectly from loans

or trading, that portion of the lossnst covered unless the Insured shall

first establish that

(a) the loss was directly causedflgudulent or dishonest acts of an

employee, and

(b) the fraudulent or dishonest aetere committed by the employee with

the intent to cause the Insdr® sustain such loss, and

(c) the employee intended receive or did in fact receive a financial

benefit, and

(d) if any of the loss mults from loans, the englee was in collusion with
one or more parties to the transactions.
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To show collusion, the FDIC relies oretfollowing facts: (1) Harrington received
payments from Pearlman or his companieemployed at Integra, (2) after leaving
his employment at Integra, Harrington worked Pearlman and received substantial
payments for securing loans) Bearlman said that he and Harrington had a “wink wink”
understanding, and (4) Harrirogt asserted his Fifth Amendment right against self-
incrimination when questioned under oatl@idhis involvement. To show that there
was no agreement, F&D relies on the testignof Pearlman and his associates.

According to F&D, the FDIC’s claim afollusion relies solely on speculation and
self-serving statements. F&D relies on selveaaes to show that speculation and self-
serving statements do not constitute evideéhaéwould foreclose the possibility of
summary judgment. One of those casdéniswledge AZ, Inc. v. Jim Walters Resources,
Inc., 617 F. Supp. 2d 77494 (S.D. Ind. 2008). In thatse, the court granted summary
judgment because there was no evidence laision. Specificallythe court disregarded
an affidavit submitted by the plaintiff bacse it was based upon hearsay and contained
an unsupported and conclusory statementtietlefendant colluded. The court found
that the affiant’s speculation waot enough to create a genuine issue of material fact and
granted summary judgment.

The court finds the present case to [sinljuishable. The HAD offers several

forms of proof to show collusioh.The evidence offered liie FDIC is not merely

1 F&D asserts that Harrington’s invocation of &iéth Amendment canndie used to create a
guestion of fact. This proposition is too broadve$gh Circuit precedent states that the court or
jury may take an adverse inference in a civilgeeding, but the failure testify alone is not
enough to prove guiltSee LaSalle Bank Lake View v. SegubdnF.3d 387, 391-92 (7th Cir.
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conclusory or self-serving; rather, it isamstantial evidence from which a reasonable
juror could infer that Harringin colluded with PearlmanA reasonable person could
conclude from the facts shown by the FONat an agreement took place between
Harrington and Pearlman. The FDIKCnot required to havewvaitness to this agreement.
As such, the court finds that a material essii fact exists as to whether Harrington
colluded with Peariman, and thus, whether¢his coverage under Insuring Agreement
A.
C. Is there coverage under Iisuring Agreement E?

The FDIC also alleges thdtis entitled to coveragender Insuring Agreement E,

which states, in pertinent part, that:

Loss resulting directly frm the Insured having, igood faith, for its own
account or for the aotint of others,

(1) acquired, sold or delivered, ovgh value, extended credit or assumed
liability, on the faith &, any original . . .

(@) Certificated security; . . .

According to the FDIC, becaeghe stock certificate given to Integra by Pearlman in
September 2004 contained a forgery ofidMilner’s name, it caused them a loss
covered by this provisionF&D, on the other hand, arguéet Integra did not suffer a
loss resulting directly from ghextension of credit on faith of a forged document.

According to F&D “by adopting the ‘resutiy directly’ standard, the Bond draws a

1995). “Silence is a relevant factor twe considered in light dhe proffered evidence, but the
direct inference of guilt from silence is forbiddend. Thus, the court can consider
Harrington'’s silence itight of the other eddence presented.
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distinction between the risi authentication (forgery armbunterfeiting) against which
the Bank could reasonably protect itself arel¢redit risk posed by wihless collateral.”
The policy allegedly coversounterfeit and forged documents, but not worthless
collateral, because the loss would nofrioen the forgery butather from the
worthlessness of the stock.

As the Seventh Circuit has noted, the fatglp in interpreting the bond at issue is
to determine which version the policyguestion adopts and then look to cases
interpreting that versionlnsuring Agreement E provides coverage for “loss resulting
directly from” forgery. This language the bond “was adoptien response to the
erroneous application of tort concepts ofsation by some courts to earlier versions of
the bond.” Beach Cmty. Bank v. St. Paul Mercury Ins.,&85 F.3d 1190, 1195 (11th
Cir. 2011) (citingFirst State Bank of Monticello v. Ohio Cas. Ins.,G&5 F.3d 564, 568
(7th Cir. 2009). Thus, “tort-causation conceie proximate cause, ‘substantial factor’
causation, and intervening cause ar@mapriate” when interpreting a financial
institution bond.First State Bank of Monticell®55 F.3d at 570.

F&D cites to several cases interpreting tisvision. The FDIC, on the other hand
cites to a Seventh Circuit case citing a similar provision, and a case from the Northern

District of lllinois? interpreting the exact provisiofi.he cases cited by F&D state that a

2 The Northern District of Illinois looked at the cases before it on this issue and determined that
“losses resulting from foed documents that meredgscribe or value collateralo not fall

within the ambit of Agreement E, whears losses from forged documents dratthemselves
collateral are covered by Agreement EE!D.I.C. v. RLI Ins.No. 12 C 3790, 2014 WL

2598736, * 9 (N.D. Ill. June 10, 2014). Before thisit are cases that igreothis distinction.

Thus, the court does not find this to betigalarly persuasive. On the other haRdl] Ins.also
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loss did not result directly fro a forgery if the loss would have occurred in the absence
of a forgery. See Diebold Inc. Continental Cas. Cp430 Fed. Appx. 201, 207 (3d Cir.
2011);see also FDIC vCincinnati Ins. Cq.981 F. Supp. 2d 23 (N.D. Ga. 2013).

The court has found no binding precedentrpreting the provision at issue. The
FDIC asserts thdtirst Nat. Bank of Manitwoc v. Cincinnati Ins. Cas binding;
however, the bond in that case covered “lmsseason of the Insured.” 485 F.3d 971,
977 (7th Cir. 2007) Nevertheless, it is certainly persueasas it criticizes cases such as
those relied upon by F&D. Specifically etlseventh Circuit found that the conclusion
advocated by F&D “ignores th@actical reality of the situation; but for the forged
documents purporting to veritihe existence of the collateratedit would not have been
extended in the first place, anatth would have been no los&d’ at 980.

The Eleventh Circuit alstakes a more practical approach in interpreting the
meaning of “loss resulting directly from” atmbks at the worth afhe collateral when it
was given. The Eleventh Circuit concluded thadrids [that] provide for losses that
‘result[ ] directly from’ fraud ordishonesty by employees ¢ unaffected by events that
follow the fraudulent act, suds an economic downturn,ridauptcy, or death of the
debtor, that would have limite@&covery by the insured.Beach Cmty. Banl635 F.3d at
1196. Thus, the pertinent qaies in the Eleventh Circuis whether the collateral had
value when it was given. If the collateraldhainot been a forgery, had value at that

time, then “a loss is directlyaused by the dishonest or fraleht act within the meaning

noted there is considerable doubt that the westhtollateral doctrin@ould be good law in the
Seventh Circuit.ld. at 10.
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of the Bond where the bank cdamonstrate that it would nbave made the loan in the
absence of the fraud.ld. at 1196. Therefore, like ttf&eventh Circuit’s dicta rejecting
F&D’s argument, the Eleventh Circuit looksttee bank’s reliance on such collateral.

In light of the doubt suounding the applicability ahe worthless collateral
doctrine in the Seventh Circuit, the court vidllow the Eleventh Cinait’s interpretation.
In reviewing the record, the court finds tidtether the stock certificate collateral was
worthless at the time it was plged is an issue of materiatfdor two reasons. First,
Pearlman has provided conflicting accountghanissue. Pearlman testified in his
deposition that TCA may have owned an amplauring at least part of the bank fraud
schemé. On the other hand, his plea agrestcontained the following statement,
which Pearlman represented as true: “Ti@4 no revenues, no airplanes, no employees,
and no contracts withidines.” The court cannot maleecredibility determination as to
which statement is true; rather, such a deiation is for the jurySecond, although
there were no assets of significance, adogrtb the Receiver, the bankruptcy trustee
received over $200,000 from thecéion proceeds of TCA’s assets. Therefore, the court
finds that there are facts in which a reas@gury could conclde that, although TCA

was a sham, the stock certifieavas not in fact worthledsThe court also notes that a

3 F&D asserts that this testimony is inadniisibecause the argument is based upon Rule 2004
examinations. The court disagrees. Pearimdifiéelsin his deposition in this case that either
Trans Continental Leasing or Tea@ontinental Airlines had sonaércraft. (Plaintiff's Exhibit

9, Pearlman Dep. 24:3-9). That testimony &adly admissible as F&D had the opportunity to
examine Pearlman regarding that statement.

4 The court notes that the courts in Minnesmacluded, as a matter of law, the forged stock
certificates used by Pearlman were worthl€sse Alerus Fin. Nat'l Ass’n v. St. Paul Mercury
Ins. Co, No. A11 680, 2012 WL 254484 (Minn. Ct. App. Jan. 30, 20T2e Minnesota court,
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material issue of fact exisssirrounding whether or not Iggea Bank relied on the forged
certificate in issuing the loan.

IV.  Conclusion

In conclusion, the court finds that there @ésues of material fact pertaining to
whether Harrington colluded with Pearlmartiie bank fraud scheme and also whether
the TCA stock certificate given as collateralsweorthless. Additionally, the court finds
material issues of fact reghng whether a reasonable parshad “discovered” the losses
more than two years prior tbe initiation of the tolling agement. Therefore, F&D’s

motion for summary judgnme (Filing No. 315) iDENIED.

SO ORDEREDthis 2nd day of December 2014.

RICHARD'L. YQUNG, CHIEF JUDGE
United States District Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of Record.

however, did not appear to hathee same testimony as offeredis case showing the issue of
material fact.
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