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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
EVANSVILLE DIVISION
STEVE COLDREN,

and

JAYE H. COLDREN, on behalf of the

)

)

)

)

)
Steven M. Coldren Irrevocable Trust, )
)
Plaintiffs, )

)

VS. ) 3:12-cv-28-RLY-WGH

)
AMERICAN GENERAL LIFE )
INSURANCE COMPANY, )
A member of American International )
Group, Inc., )
)

and )
)

LAWRENCE A. RASCHE )
)
)

Defendants.

ENTRY ON MOTION TO APPLY FLORIDA LAW

Plaintiffs, Steve and Jaye M. Coldrem behalf of the Steven M. Coldren
Irrevocable Trust (collectively, “Plaintiffs'yued American Gena Life Insurance
Company (“American Genergland Lawrence A. Rasche (“Rasche”) (collectively,
“Defendants”), alleging common law and statytviolations in connection with an
American General life insurance policy stdothem. Plaintiffs now move to apply

Florida substantive law. For the reas set forth below, their motion@RANTED.
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l. Factual Background and Procedural History

The following facts are considered true for the purposes of this motion. The
Plaintiffs, residents of Florida, purchaselifainsurance policy fromAmerican General,
a Texas-based subsidiary of American Indional Group, Inc. (“AlG”), authorized to
do business in Indiana and Florida. (Amded Complaint 11 1-3, 28). Rasche, an
Indiana resident, was an American General agent authorized to sell life insurance
products in Indiana, Florida, and other statéd. 4). Clyde Benninghoff
(“Benninghoff”), a Florida residentna another American General agedt {[ 6),
recommended to Steve Coldren “that he @Brspurchasing an American General life
insurance policy witlpremiums that could be borrowed.ld (] 13). This type of policy
is known as premium-financed life insuranckl.)( Benninghoff put Plaintiffs in contact
with Rasche after Benninghoff told Plaintiffsat Rasche claimed twe one of the top
agents in the country selling tlee'zero net outlay” policies.Id. 11 13, 17). Rasche had
made arrangements with Old National BanRNIB"), under which the Plaintiffs would
obtain a $150,000 line of credit to servecalateral for the loafRasche and ONB had
arranged. This loan was to provide at {880,000 in premium ganents by ONB over
the first four years of the policyld( 1 28-29).

Plaintiffs purchased the policy and ONB@#the first two anual premiums. Id.

1 30). However, citing concerns over AlGisancial status, ONBvas unwilling to pay
subsequent premiumsld( 31). Plaintiffs were unable to obtain financing after ONB

withdrew its financing, so the policy lapsedd. ([ 33). ONB also “called upon the



Plaintiffs to pay approximately $200,000 inmmipal and interest in November of 2009”
(id.); that payment constitutes the momisynages claimed by Plaintiffsld( | 20).

On July 8, 2011, Plaintiffeiled suit in the United Stas District Court for the
Western District of Kentucky against bothfBedants, alleging viations of Kentucky
and Florida law. On September 8, 2011, Agaer General moved to transfer the case to
the Southern District of Indiana pursuan2®U.S.C. 8§ 1406(a). American General’s
motion was granted on March 12, 2012. OryMa2012, Plaintiffs filed their motion to
apply Florida substantive law, and on M2§;, 2012, filed their Amended Complaint.
The amended complaint alleged commam $éand Florida and Indiana statutory
violations. Also on May 23, 2012, Defendafited briefs in opposition to Plaintiffs’
motion to apply Florida lawJurisdiction is proper pursuaitat 28 U.S.C. § 1332(a)(1).
[I. Legal Standard

Choice of law matters present the court vatfairly straightfoward analysis. In
Erie R.R. Co. v. Tompkinthe United States Supremeutioheld that a federal court
exercising its diversity jurisdiction is to agghe proper state’s substantive law in its
analysis. 304 U.S. 64, 78, 53Ct. 817, 82 L.Ed. 1188 (1988When, as in this case,
multiple states’ laws could app(Florida or Indiana), the choice of law rules of the
forum state—Indiana—dictate which &t substantive law should appliforn v.
Transcon Lines, Inc7 F.3d 1305, 1307 (7 Cir. 1993). Under Indiana law, the choice
of law analysis is &wo-step processSimon v. United State805 N.E.2d 798 (Ind.
2004). The court must first &edermine whether the differences between the laws of the

states are ‘important enough to affect the outcome of the litigatidesh.’at 805 (quoting
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Hubbard Mfg. Co., Inc. v. Greesgfl5 N.E.2d 1071, 1073)f the differences are
important enough, “the traditionkdx loci delictirule (the place of the wrong) will
apply.” Id. (citation omitted). This rule is overcome only if the place of the last wrong
has little connection to the legal questions in isdde.
II1. Discussion

A.  Step One: Substantial Differences'

The substantial difference standard is a veogdest one for Plaintiffs to meet. A
single different legal standard or higher burdéproof is generallgufficient to find
there is a substantial differencetire states’ substantive lawSee, e.gKentucky Nat'l
Ins. Co. v. Empire Fire & Marine Ins. GA®19 N.E.2d 565, 57@nd. Ct. App. 2010);
Alli v. Eli Lilly Co., 854 N.E.2d 372, 377-78d. Ct. App. 2006). Rasche claims that
proving the harm resulting from the allegadlations requires the same evidence in
Indiana and Florida. Therefore, there ardaifferences that would affect the outcome of
the litigation, and Indiana law should applihis court does not find Rasche’s argument
persuasive.

1. Negligent Misrepresentation

Plaintiffs accused Rasche of negligamsrepresentation. (Amended Complaint 11
51-57). They claim that Rasche “undertoakudy to supply the Plaintiffs with specific
information . . . At all relevant times, Behe knew or should have known that the

Plaintiffs would place significanmportance on the information he gave them in making

! plaintiffs do not claim there are substantidferences between Indiana and Florida law
for the following common law claimsaegligence, negligent supervisioaspondeat superior
civil conspiracy, and constructive fraud. erafore, the court does not discuss them.
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the decision to enter into tlseheme described hereinld (] 54). This cause of action
appears to be allowed in Fida as a matter of law, wheset is unavailable in Indiana
outside of the employment conte)@ee, e.gOrmond v. Anthem, Inc2008 WL 906157,
at *30 (S.D. Ind. Mar. 31, 2008). The couretbefore concludes that the availability of a
cause of action for negligent representatioRlorida but not in Indiana is a significant
difference between the states’ laws.

2. Breach of Fiduciary Duty

Plaintiffs claim that the greater potentiabpe of an agency relationship in Florida
makes their claim against Rasche for brezdiduciary duty viable there, whereas it
may not necessarily be viable in Indiania.both Indiana and Florida, an insurance
broker represents the insuraad an agent represents theurer, and in neither state does
an insurance agent owealaty to the insuredEstate of Jerome Mintz v. Conn. Gen. Life
Ins. Co, 905 N.E.2d 994,d00-01 (Ind. 2009)Moss v. Appel718 So. 2d 199, 201 (Fla.
Ct. App. 1999) (interal quotation omittedjpbrogated on other groung#/achovia Ins.
Servs., Inc. v. Toomg994 So. 2d 980, 990 (Fla. 2008)owever, Plaintiffs claim that a
cause for breach of fiduciary dugxists as a matter of law some instances in Florida,
since an agent may act irdaal capacity as broker fordhnsured and agent to the
insurer. Toomey 994 So. 2d at 990. Imdiana, however, Plaiffs will likely have to
show there was at least a confidential relationship and reli@@eléaway v. Callaway
932 N.E.2d 215, 225 (Ind. Ct. App. 201Dplatowski v. Merrill Lynch808 N.E.2d 676,

681 (Ind. Ct. App. 2004) (citation omitted).



Defendants do not claim that Rasche waseAoan General’s captive agent. In
the absence of sh captivity, theSteeleCourt held that an dependent agent generally
owes a duty to the insured witbspect to the procurementiourance, even if he is
being compensated by thesurer for his servicesSteele v. Jackson Nat'l Life Ins. Co.
691 So. 2d 525, 527 (Fla. Ct. App. 1993dijations omitted). It may ultimately be
determined that Rasche acted as a captmerican General agent, and thus owed no
duty to Plaintiffs. However, fathe purposes of this motion, the higher burden to sustain
a valid claim in Indiana versus Florida constitutes a substantial difference for step one of
the Simonanalysis.

3. Statutory Causes of Action

Plaintiffs have alleged several violatiooisFlorida and Indiana statutory law by
Defendant Rasche. Plaintiffs claim Raselmwated the FloriddDeceptive and Unfair
Trade Practices Act (“DUTPA"(Amended Complaint 1 39-43) and the Florida Unfair
Insurance Trade Pracés Act (“UITPA”). (d. 11 44-50). FurtheRlaintiffs allege
Rasche violated the India@aime Victims Act (“ICVA”) (id. 11 104-07) and the Indiana
Deceptive Consumer Sales AtConsumer Sales Act”).Id. 11 108-13). Whereas the
Indiana statutes “appear to require allegatimms evidence of intentional misconduct on
the part of the Defendant” (Plaintiffs’ Memamdum at 6), the Florida statutes do not.
However, Rasche argues that any diffeesngetween the UITPA and Consumer Sales
Act are overridden by the factatneither law affords a privatight of action with regard
to personal insurance saléé/hile the court agrees thiie differences between the

UITPA and Consumer Sales Act are meanindiesthis lawsuit, the court finds that the
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difference in proof betweethe ICVA and DUTPA constitutes a difference in Indiana
and Florida substantive law.

4, I mportance of the Differences

Finally, Rasche argues that the hagsulting from the Defendants’ alleged
negligent misrepresentation and violatiafishe ICVA or DUTPA are the same as
Plaintiffs’ common law claimsTherefore, since the sameopf is necessary to prevalil
on any and all claims regardlesfsthe state law applied, the differences are not important
enough to affect the outcome of the ktign, and Indiankaw should apply.Simon 805
N.E.2d at 805. The court dgi@es, mindful that Plaintiffs’ burden at step one in the
Simonanalysis is very modest. The merailability of aclaim for negligent
misrepresentation in Florida and the lowerden of proof for the DUTPA versus the
ICVA far exceed the step one reiguments. Therefore, Pldifis have shown that there
IS a substantial difference beten Indiana and Florida law.

B. Step Two: Lex loci delicti

Having established a substantial differebeéwveen state laws, the choice of law
guestion is usually resolved by tlex loci delicti(the place of the wrong) rule; that is,
the state in which “the lastvent necessary to make amoadiable for the alleged wrong
takes place”$imon 805 N.E.2d at 805 (quotirdubbard 515 N.E.2d at 1073)) will be
the state law that is applied. This rul@igrridden only if the place of last wrong has
little connection to the legal questions in issigk.

If the location of the tort is insigndant to the action, the court should

consider other contacts that may been@levant, “such as: (1) the place

where the conduct causingetimjury occurred(2) the residence or place of
business of the parties; and (3) the plabere the relationship is centered.”
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Id. (quotingHubbard 515 N.E.2d at 1073-74).

1 L ast Event Necessary

Plaintiffs claim that, as a matter ofdlathe last event necessary to make the
Defendants liable for negligence was thigry they sufferd—the payment of
approximately $200,000 to ONB and the lapséheir policy. Thishappened to them
while residents of Florida; indeed, theyrevé-lorida residents the entire time the policy
was in effect. Thus, the economic damage haggén Florida, the last act. Defendants,
meanwhile, state that the last act settirgitiiury and lawsuit in motion was ONB'’s
decision to discontinue paying premiumstba Plaintiffs’ policy,which happened in
Indiana. “Without the non-renewal of thealg there is no lawsuit.” (Rasche’s Response
at 13).

Once againSimonis instructive. The Indian8upreme Court found that because
the defendant’s negligent@ppened before tlaecident causing injuryex loci delicti
dictated that the state whehe injury occurred should noally be the substantive law
applied. Simon 805 N.E.2d at 806. Plaintifuffered economic injury, through
payment to ONB and lapse of the policy, whiésiding in Florida. Therefore, Florida is
thelex loci delicti and a presumption arises in fawbrapplying Floridasubstantive law.

2. Connection of the Caseto Florida

The presumption in favor of applyingdfida law can be rebutted if Defendants
can show that the underlyimgise has little connection to Florida. Rasche emphasizes
that he resides and conducts businedsdrana. Moreover, American General

conducted businessrttugh Rasche in Indiana, not Rtta, and the alleged tortious act
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giving rise to the suit was committed in lada by ONB, an Indiana-based company.
Defendants therefore argue that keepingnind what the case centers on, Indiana law
should apply.

In this case, however, Plaintiffs allegignificant connections the case has to
Florida, including but not limited to: th&aintiffs are Florida residents (Amended
Complaint 1 1-2); their initial contact witkmerican General was through a Florida
residentid. § 6); and Plaintiffs relied on Rds®s representations and rendered
consideration in Florida.ld. 11 27-28). Moreover, as Plaintiffs point out, ONB is not a
party to this case. Rather, this complaint centers oallibged misrepresentations by
Rasche and American General, which wereded at the Plaintiffs in Florida.
Accordingly, the court finds Defendants failto rebut the presumption in favor of
applying Florida law.

3. Ripeness of the M otion

American General also moved in the altgive to defer a ruling on choice of law
until after discovery is complete. Ameait General claimsng decision would be
premature because Plaintiffs “do not agoaehe ‘last act’ that triggered liability”
(American General's Response at 5), waneclear as to where key transactions took
place and who was a partyttose transactionsid, at 6), and wouldot be prejudiced
by the court permitting discovery. Americanr@eal is incorrect. The court has already
found that the injurythe last event necessary to gnee to a claim, took place in
Florida, and Plaintiffs have already made clear what they think are the key

representations giving rige the negligence claimSge, e.gAmended Complaint {9 22-
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25, 27-28). Finally, because the court haisducted a thorough analysis pursuant to
Indiana’s choice of law rules, there is nasen to delay ruling until after discovery is
concluded. American General’'s motitandefer the decision is thus denied.

V. Conclusion

Based on the foregoing reasons, Pl#sitMotion to Apply Florida Law (Docket

# 59) is hereb\GRANTED.

SO ORDERED this 5th day of December 2012.

z@(/W/—

RICHARD UNG, CHIEF JUDGE
United States 1strlct Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of Record
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