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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
EVANSVILLE DIVISION

MARQUELLE L. SMITH,
Plaintiff,
V. No. 3:18¢v-00019SEB-MPB
HERBERT ADAMS OFFICER,

BLAKE HOLLINS OFFICER,
J.T. VANCLEAVE OFFICER,

N N N N N N N N N N N

Defendants.
Order Granting Defendants’ Motion for Summary Judgment,
Denying Plaintiff Marquelle Smith’s Motion for Summary Judgment, and
Directing Entry of Final Judgment

Plaintiff Marquelle Smith brought this civil rights action pursuant to 42 U.S.C. § 1983
allegingthat he was subjected to excessive fand racial discrimination by Evansville Police
Department officers during a traffic stop on February 20, 2017. Dkt. 25 at 2. He alitiged
that the officers impeded his access to medical care after being takkréthe Court screened
his Complaint on May 25, 2017, and allowed his claims ag@iffster Adams, Officer Hollins,
Officer Vancleave, and Sheriff Williams to proceed. The remaining claimand defendants
were dismissed. On May 9, 2018, the Court granted the defendants’ partial motismits di
Dkt. 40. The only claimremainingareMr. Smith’s excessive force and impediment of medical
care claims against OfficeAdams, Hollins, and Vancleave.

Now before the Court are cross motions for summary judgment filed by thedaets,

dkt. 57, and Mr. Smith, dkt. 64.

! The defendants argue that the Court should strike Mr. Smith’s motion for sujurignyent because it
is untimely. Dkt. 69 at 2. Because Mr. Smith’s motion for summary judgment weaatiéeby just seven
days, and Mr. Smith argues that he submitted the motion for filing timely, dkt. 70, thewilbaddress
the merits of Mr. Smith’s motion in this Order.
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l. Summary Judgment Legal Standard

A motion for summary judgment asks tbeurt to find that a trials unnecessary because
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of lawSeeFed. R. Civ. P. 56(a). On summary judgment, a party must shaeuiie
what evidence it has that would eamce a trier of fact to accept its version of the evef@skas
v. Vasilades814 F.3d 890, 896 (7th Cir. 2016). The moving party is entitled to summary judgment
if no reasonable fadtnder could return a verdict for the nomoving party. Nelson v. Mier, 570
F.3d 868, 875 (7th Cir. 2009). To survive a motion for summary judgment, thmavng party
must set forth specific, admissible evidence showing that there is a materiabidsia¢ fCelotex
Corp. v. Catrett477 U.S. 317, 323 (1986).hecourtviews the record in the light most favorable
to the noamoving party and draws all reasonable inferences in that party’s f8kdoa v. lllinois
Cent. R.R. Cp884 F.3d 708, 717 (7th Cir. 2018l cannot weigh evidence or make credibility
determinations on summary judgment because those tasks are leftfextthieder. Miller v.
Gonzalez 761 F.3d 822, 827 (7th Cir. 2014). Téwmurtneed only consider the cited materials,
Fed. R. Civ. P. 56(c)(3), and the Seventh Circuit Court of Appgessrepeatedly assured the
district courts that they are not required to “scour every inch of the recordVitence that is
potentially relevant to the summary judgment motion before th@mant v. Trustees of Indiana
University,870 F.3d 562, 5734 (7th Cir. 2017). The nemoving party bears the burden of
specifically identifying the relevant evidence of recotdZ. v. Buell 796 F.3d 749, 756 (7th Cir.
2015).

When reviewingrossmotions for summary judgmeratl| reasonable inferences are drawn
in favor of the party against whom the motion at issue was medkentiv. Lawson 889 F.3d

427, 429 (7th Cir. 2018)citing Tripp v. Scholz 872 F.3d 857, 862 (7th Cir. 2017)).



The existence of cross-motions for summary judgment does not imply that there are no genuine
issues of material fact.R.J. Corman DerailmenServs., LLC v. Int'l Union of Operating
Engineers, Local Union 150, ARC}O, 335 F.3d 643, 647 (7th Cir. 2003).

Il Material Facts?

Consistent with the foregoing, the following faatsreevaluated pursuant to the standards
set forth above. Moreover, certaictions taken and statements made duringelbgantshooting,
arrest handcuffing, and subsequent medical care are not in dispute becausanthea@ base its
decision on the audiand video evidence of the body camera vide&en. SeeScott v. Harris
550 U.S. 372, 3781 (2007)“[the court] should have viewed the facts in the light depicted by the
videotape”)

Defendants Officers Adams, Hollins, and Vancleave have been patrolmen withytbé Cit
Evansville Police Department (“EPD”) for over five years each. Offiamuzie® has been a
patrolman with the EPD for three years. OffssAdams, Hollins, Vancleave, and Amutiave
all received training through the Indiana Law Enfoneat Academy and the Southwestern Indiana
Law Enforcement Academy and receive regular training on an annual basis.

On February 20, 2017 at approximately 10:20 fi.multiple EPD officers, including the

defendantswere dispatched to the area of Jefferson Avenue and Bedford Avenue in Evansuville,

2The defendants have included substantial citations to admissible evidenceoirt stifieir statement of
undisputed facts.Seedkt. 58 at 214. For the sake of conciseness, the Courtexitludecitations tothe
officers’ affidavits Moreover, the Court notes that Mr. Smith has failed to specificafiyrovert the facts

in the defendants’ “Statement of Undispadi Facts” with any admissible evidence, as required by Local
Rule 561 (f)(1)(A).

3 Officer Amuzie is not a named defendant but has submitted an affidavit in soppoe defendants’
motion for summary judgment.

4 The Court notes that the body cameefkectthat the dispatch occurred around 8:33 p.m. on February 20,
2017. SeeDkt. 60 (Exs. 7 and 8).



Indiana based on a 911 call for “shots fired and six males [sic] subjects figlmidghat someone
had a gun.Multiple witnesses in the area confirmed shots had beeah fincluding Randy Wolfe
(“Wolfe”) and his girlfriend, Connie DeWeese (“DeWeese”), and Latiess ReeeedRR a
resident of 831 Jefferson Avenue. Dkt. 58t%-10.

When the officers arrived at the scene, they wefally marked policecars and wearig
their police uniforms with police badges on displaye officerswere familiarthe area because
of similar runs prior to February 20, 2017, including the specific address of 831 JeffemmueAv
as being a residence involved with prior runs for “sfiotsl.”

On February 20, 2017, when the EPD officers, including the defendentsd, they
observed 1415 people near Jefferson Avenue and Bedford Ave@ificers Hollins and Amuzie
arrived first with Officer Adams arriving shortly thereaft@fficers Adams, Hollins, and Amuzie
observed three males near a parkadthat was facing eastbound on Jefferson AverDae of
the males- later identified asvir. Smith— appeared to be arguing neaca with the other two
subjects. Ms. Reed confirmed thatir. Smith was “mad” because someone had damaged his
passenger side mirroDkt. 59-5at9. Mr. Smithalso confirms he was upset at that time and had
been drinking that night. Dkt. 59-6 (Smith Depo) at 28:9-10, 32:45-8.

Officers Adams, Hollins, and Amue all took defensive positions with their firearms
drawn but aimed at the ground and flashlights dithiey told the subjects near the car to show
their hands, be quiet, and move away fromcidre Two of the subjects, but not Mr. Smithpved
towards tle sidewalk and away from tlearand showed their handwhile Mr. Smith remained
by thecar.

Officers Adams, Hollins, and Amuzie did not know whethér. Smithhad a firearnbut

continued issuing commands to Mr. Smith to show his hands and to notlgeter Mr. Smith



did not stop and, insteadntered higcarand started the enginefficers Hollins, Adams, and
Amuzie continued to yell d¥lr. Smithto exit thecar. Dkt. 60 (Ex. 7)(Off. Hollins Cameraat
00:03. At that time, Officer Adamsvas standingn the middle of the street on Jefferson Avenue.
Mr. Smith put thecarin drive and accelerated toward Officer Adanidkt. 60 (Ex. 7)at 00:08.
The tire tracks fronMr. Smith’'scarcan be seen in the roabkt. 60 (Ex. 8YOff. Adams Cams)

at 4:08. As Mr. Smith’scarpassed Officer Adams, it veered towards Officer Hollins, and Officer
Adams believed Mr. Smith could be attempting to run Officer Hollins o@dficer Adams was
alsohit with something in his knee.

Multiple EPD officersjncluding Offices Hollins, Adams, and Amuzie, heaktr. Smith’s
tires squeal as he was accelerating and beligire&mithwas accelerating hisartoward Officer
Adams in an attempt to cause serious bodily injury or deadly harm to Officer Adaffisers
Hollins, Adams, and Amuzie were also concernedMraSmith’scarcould cause serious bodily
injury to Officer Hollins, who was in the path of tbar, and other civilians who were in the area.
Witness Wolfealso observedMr. Smith’s car drive east o Jefferson Avenue “towards the
direction of the officers” and “heard the driver accelerate the dakt’ 59-5at9.

As a result of their belief, Officer Adams and Officer Hollins each fired RiB-Esued
firearm at the tires and body of thar attempting to stop Mr. Smith'sar. Officer Adams fired
his EPDissued firearm three time©fficer Hollins fired his EPEissued firearm one timeThe
bullets struckMr. Smith’stire and rear door and causgld. Smithto crashhis car into agarage
acioss the streetDkt. 536 at45:4-10;Dkt. 597 (EPD Photographst 1-2. Officer Adams and
Officer Hollins did not fire their weaporagainafterMr. Smith’scar stopped.Officer Vancleave

arrived on the sceradter Mr. Smith’s car crashed into the age.



Officer Hollins and Officer Adams then quickly approactMd Smith’s car with their
firearms out and issued additional, verbal command4rt&@mithfor him to show his hands and
exit thecar. Dkt. 60 (Ex. 8)at 00:01; Dkt. 60 (Ex. 7at 00:13. Mr. Smithheard the officers tell
him to turn off the car and put his hands out the windDkt. 596 at47:13-16. Witness Wolfe
alsoobserved the EPD officers approddh Smith’scarand givehim commands to exit thear.
Dkt. 59-5at7. While Mr. Smith initially put his hands outside of hisr, dkt. 60 (Ex. 8)at 00:05,
he pulled them back into hcaroutside the view ofhe officers. Dkt. 60 (Ex. 8)at 00:16. Mr.
Smiththen threw whathe officersbelieved to be drug contraband out the window othrand
continued to keep his hands inside ¢he Dkt. 60 (Ex. 8) at 00:22.

Officers Hollins approachelr. Smith’s carwith Officers Adams covering himDkt. 60
(Ex. 8)at 00:27; Dkt. 60 (Ex. 7at00:38. When Officer Hollins attempted to open it door,
he realized it was locked and proceeded to unlock it in order tdrg&mith out of hiscarand
onto the groundDkt. 60 (Ex. 8)at 00:27; Dkt. 60 (Ex. 7at 00:50. At the same time, Mr. Snfit
put his hands down towards his waist band and appeared to be reaching for something inside of
the car Dkt. 60 (Ex. 8)at 00:30. The officers then told Mr. Smitto keep his hands outside the
carand notto reach for anythingdkt. 60 (Ex. 8)at 00:30 They also ordered Mr. Smith to get out
of thecarand give them his handsutMr. Smith refused Dkt. 60 (Ex. 8)at 00:32.At some point
though, Mr. Smith begarepeating, “Pull me out."Dkt. 60 (Ex. 8)at 00:35; Dkt. 60 (Ex. 7at
00:55. Officer Vancleave grabbetr. Smith’s arm in an attempt to keep Mr. Smithands in
view of the officerawhile pulling Mr. Smith out of the car through the windolakt. 60 (Ex. 8)at
00:35;Dkt. 60 (Ex. 7)at 00:55. Midway through Officer Vancleave&ffort to pull Mr. Smith out
of the window, Mr. Smith began forcibly pulling away from the officers and hooked hisygdei

the carin an apparent attempt not to allow himself to be pulled out afaheévir. Smithalso then



again appeared to reachr &mething inside of hisar. Mr. Smith admits thaafter the officers
told him to show his hands, he still reached intodaistowards his waist but claims he was
attempting to unbuckle his seatbdlikt. 53-6 at51:7-15. As a resulbf Mr. Smith’'s novements
Officer Vancleave tasellr. Smithone time not knowing for whalr. Smithwas reachingDkt.

60 (Ex. 8) at 00:37; Dkt. 60 (Ex. 7) at 00:5vIr. Smithwas then pulled from thear.

According toMr. Smith, only Officer Hollins and Officer Vanclea touchedVir. Smith
once he was outside tgar. Dkt. 59-6 at55:7-10. OnceMr. Smith wasoutside thear, the officers
continued to give commands Kkir. Smithto give them his hands, but his hands remained under
his stomach and out of sight of the ofis. Dkt. 60 (Ex. 8)at 00:50. The officersattempted to
lift Mr. Smithup to get his hangd®uthe continued to forcibly resist the officers by pulling away
and pulling his body away frothe dficers. Dkt. 60 (Ex. 7)at 1:13 The officers were eveamdlly
able to handcufMr. Smith Dkt. 60 (Ex. 8)at 01:02. For a momeri|r. Smithapologized tdahe
officersstating, “I'm sorry officers.”Dkt. 60 (Ex. 7)at 01:34; Dkt. 60 (Ex. &t 1:19 Even after
Mr. Smithapologized, he continued to forcibly struggle with the officers and pull his arnys awa
and even yelled, “Fuck that” and “I don’t give a fuickt the dficers. Dkt. 60 (Ex. 8)at 1:37;Dkt.

60 (Ex. 7) at 1:52.The officersthen toldMr. Smithto roll over, so they could get him off the
ground. Dkt. 60 (Ex. 7) at 1:52; Dkt. 60 (Ex.8)1:37

During this time, EPD officers attempted to keep the peace with a crowd d¢¢ peapras
forming. Dkt. 60 (Ex. 8)at 1:37. At that point, a crowd of people began forming and an unknown
individual began walking towardbe officersforcing the officers to take their focus off bfr.
Smithand towards the unknown male telling him to go inside his hddké. 60 (Ex. 8)at 01:45;

Dkt. 60 (Ex. 7)at 2:02. The unknown individual continued walking towards the officers causing

one officer to state, “Watch this guyDkt. 60 (Ex. 8)at 2:06. Not knowing what the unknown



male was doing, not knowingMr. Smithstill had a weapon on him, and as a resuMofSmith's
aggressive behaviokMr. Smith had to be secured by taking him to the ground again and taking
Mr. Smithto subdue him.Dkt. 60 (Ex. 8)at 2:07; Dkt. 60 (Ex. 7) &:14. In the meantimeMr.
Smithbecame angry when he asked if he could smoke a cigarette and when denied that request
staed “What do you mean, ‘Hell no?”” and started to forcibly resist the officeasduy trying
to pull away from the officers’ grip and get awaykt. 60 (Ex. 7)at 2:16; Dkt. 60 (Ex. 83t 2:09.
Mr. Smithalso started screaming and cussing at the officers, including “Fuck aftk“{all,”
and “l don't give a fuck.”Dkt. 60 (Ex. 8)at 2:10; Dkt. 60 (Ex. 7at 2:23. Mr. Smith continued
to repeat threatening statements to the offid2ks. 60 (Ex. 7) at 2:30; Dkt. 60 (Ex. 8) at 2:14.
Officer Adams then approached the unknown male and asked him to back away and go
inside, which the unknown male would not dokt. 60 (Ex. 8)at 2:17. At the same timelr.
Smith was lifted up from theground so that the officers could search hii. response, the
unknown male stated, “Now you see why | carry mine” and later referesifisplly to carrying
a “gun.” Dkt. 60 (Ex. 8)at 2:26. Officer Adams believed the unknown male was referring to
carying a firearm. Mr. Smith continued to threaten the officers and attempted to roll over from
his stomach to face the officerddr. Smith continued to issue what the officers believed were
threats, including “You a hass nigga that’s on top of me. Bitpbu better press yo energy on me.
Bitch you better press it. The officers continued to issue verbal commanddritoSmithto stop
andattempted to westheir weight onMr. Smithto subdue him.Mr. Smith continued to yell, “I
don’t give a fuck what you do to me.” Dkt. 60 (Ex. 7) at 3:03.
While being escorted to a policar, Mr. Smithcontinued to threaten the officers by stating
he would “swing at you.” Crack cocaine and marijuana were foundhin Smith's person.

Following his arrest, when asked why thied to kill two EPD officers, Mr. Smitlvould only



state, “Charge me, charge mei’hen the officers searchd&dr. Smith's car, they founda large
bag of marijuana, gun ammunition (both loose and in an ammunition box), a gun shoulder holster,
and a scale Dkt. 59-7at 37.

Mr. Smithwas transported to EPD headquarters and continued to show aggressive behavior
towardsthe EPD officers. Dkt. 60 Ex. 10 (Officer Amuzie Camer&) Mr. Smith continued to
show aggression towards the EPD officers and even asked, “Withtgsnna take to kill me?

Bite your numbers off?”Dkt. 60 (Ex. 10) at 00:24An EPD Detective attempted to read Mr.
Smith hisMirandarights and talk to him, but he continued to be argumentative. Insted&Rhe
Detective directed thefficersto takeMr. Smithto the hospital.Dkt. 596 at75:17-19. When
asked if he was injurednywhere, though, Mr. Smith denied beingred. Dkt. 60 (Ex. 10)at
2:05-2:12.

Mr. Smitharived at the hospital “after an hodthour or so of the incident® Dkt. 59-6
at77:12-14. Mr. Smith testifies that, on arrival, he did not tell the medical staff about the taser
prongs still being in his back “because the officers told thddkf’ 59-6 at76:20-77:2.He further
testifies that the officer®ld the physician that “we shot at him, deplored our taser, and we brung
him to the hospital to be evaluated, which | was still in handcuffs, still no digclpapers, still
with tasers in my back Dkt. 596 at77:49. Mr. Smith also testifies that the treating physician
tended to his eye and the taser prongs that remained in his back. BkitBR10-78:4.

Mr. Smith's interaction at the hospital was captured on Officer Vancleave’s bodyaame

See generallfpkt. 60 (Ex. 1). The camera footage of the visit reflects thatdffieers did not

® The Court notes that the body camera refléicat Mr. Smith was in the EPD headquarted: B p.m. on
February 20, 2017SeeDkt. 60 (Ex.10).

6 The Court notes that the body camera redléicat Mr. Smith was brought to the hospital :88%.m. on
February 20, 2017SeeDkt. 60 (Ex.11).



interfere with Mr. Smitts medical treatmentnd instead allowed the physician and nurse to ask
Mr. Smith questions and administer treatmddt The officers explain to the medical personnel
that police officers shot at Mr. Smith but that they did not think he wadhat 00:55.Mr. Smith
can be heard explaining to two nurses that he was shot at by the officers anchgrotheir
information. Id. at 1:301:55. He also explains to a nurse that his head hurts because it hit a door.
Id. at 1:562:07. Mr. Smith continues to talk uninhibited with the two nurses and physgian f
period of time.Seed. Moreover, the video reflects that theypizian examined Mr. Smith’s back,
including to look for taser prongdd. at 05:3405:58. Mr. Smithalso refers to being tased as a
“weak-ass taser” multiple times and that the officer might as well “shoot me” and betangto
Id. at 7:10. Mr. Smith also admits, “I was being a knucklehead tonigid.”at 11:15. Mr. Smith
also concedes that he heard the officers telling him to put his handsl.catt11:51.
Mr. Smithwas then taken to the Vanderburgh County Jakt. 596 at77:11-12. Upon
arrival at the jail, he discovered that a taser prong was still in his Hdck77:1878:2; Dkt. 1,
1 16. The taser prong that remainedvin. Smithis back was found and then removed by a nurse
at the Jail.Dkt. 1, T 20. During the time betweeNIr. Smth’s discharge from the hospital until
his arrival at the jailMr. Smithnever told thefficersthat a taser prong remained in his baSke
generally dkt. I see also generallyDkt. 59-6.
FollowingMr. Smith's arrest, Officer Hollins and Officer Adas submitted blood samples
to be tested, pursuant to EPD policihe test results reflect that both officers were not under the
influence of alcohol or drugs.
Il. “Facts” Set Forth in Mr. Smith’s Motion for Summary Judgment and Response
Although Mr. Smith has filed his own motion for summary judgmantaffidavit, and

certain evidence in support of his motiseedkts 61, 62, Mr. SmitHails to set forth material

10



facts that are not in dispute, nor has he cited to “a discovery respategosition, an affidavit,
or other admissible evidence” in support of his facts, as required by Local Rile Aéhough
the Courtgenerally construegro sepleadings liberally, Mr. Smith must still set forth coherent
facts and argumensupported by evidence, which he has failed to do.

The totality of Mr. Smith’s affidavit is that “[t]he facts related to the Plaigtiffomplaint
are as follows: treatment of the Plaintiff and lifelong injuries he will havadare Mental PTSD,
Left shoulder injury, lower back injury.” Dkt. 62 at 1. Moreover, to the best of thet'€our
knowledge, the following are Mr. Smith’s “facts:”

e “he suffers cuts under right eye in back pain in swelling around anklesrasd w
from the handcuffed.” Dkt. 61 at 2. Mr. Smith fails to submit any records or
affidavits in support of this allegation.

e ‘“Plaintiff's Southwestern Behavioral Healthcare documents where tinéiffddnas
been having mental anguish from the terroristic attack from The Defendants th
state psychologist interview the Plaintiff's in later was diagnose with PTSD fro
the trauma he endured from the excessive force the officers used to obtain’a arrest.
Dkt. 61 at 2. The records submitted by Mr. Smith from Southwestern Behavioral
do not include any diagnodisr PostTraumatic Stress Disorder (PTSD), but only
indicate that Mr. Smith was “suitable for population” or to “remain in population”
and that he feels “excellent3eedkt. 62-1 at 70-74.

e X-ray documents show that he suffered injury to his back and shoulder. Dkt. 61 at
2. However, Mr. Smith’'s submissions from Meridian Radiology reflect that the
radiologist found everything examined to appear intact with no acute fractures,
dislocation, or degenerative change. Dkt. 62-1 at 43-46.

e “Marquelle L. Smith couldnt speak to a doctor or physician to get evaluated for
the laser prongs that was still attach to Maligue. Smith back.” Dkt. 61 at 6. As
explained above, the audio and video from the body camera recording of Mr.
Smith’s medical evaluation reflects that no officers inhibited Mr. Smith’'s
interactions with the medical staff and that he was free to communicate with them.

Accordingly, Mr. Smith has failed to set forth any material facts notsputiée in support

of his own motion for summary judgment.

11



Similarly, in his response to the defendants’ motion for summary judgment, Mh Smit
includes facts that amlegedsupported byreference to itemthat have not been submitted for the
Court’s consideration, including depositions of the defendants, a body camera of Officer
Campbell, and a call between Reed and a Detective B. Melton. Bécassétemsarenot before
the Qurt, the Court will not find as true any such facts that are only unsupported by evidence

V. Discussion

The claims that remain at issue are Mr. Smith’s excessive force and impedimeai odl
care claims against Officers Adams, Hollins, and Vancleave. Each claintussbs in further
detail below.

A. Excessive Force Claim

Mr. Smith argues that Officer Adanexercised excessive force for firing at his car. He
argues that Officer Vancleaexercised excessive force when he pulled Mr. Smith out of the car
window and tasered him two times. Finally, he argues that Officer Hollergisgd excessive
force by firing at his car and later punching, kicking, and putting him in a chokehold.

1. Legal Standard

The Fourth Amendment to the United States Constitution protects “[t]he right of the peopl
to be secure in their persons, houses, papers, and effects, against unreasonable sdarches a
seizures. U.S. Const. Amend. IV.Claims alleging vitations of the Fourth Amendment’s
Warrant Clause can raiseno separate constitutional issues, one concerning the validity of the
warrant and the other concerning the reasonableidbe manner in which it was executed.
Maryland v. Garrison480 U.S. 79, 841987) see also Guzman v. City of Chica§65 F.3d 393,
396 (7th Cir. 2009) (“In evaluating an alleged violation of the Warrant Clause of the Fourth

Amendment, we look at two distinct aspects of the warraits issuance and its executign”

12



When assesng whether a constitutional violation has occurred, “the Fourth Amendment inquiry
is one of ‘objective reasonableness’ under the circumstantésliha v. Cooper 325 F.3d 963,
973 (7th Cir. 2003)seeGraham v. Connqr490 U.S. 386, 399 (1989).

A claim that an officer used excessive force in seizing an individual is “analyzedtheder
Fourth Amendment’s ‘objective reasonableness’ standd@daham 490 U.Sat388. “[T]he test
of reasonableness under the Fourth Amendment is not capable of pedicis® or mechanical
application.” Id. at 396 (citations and internal quotation marks omitted). Factors relevant to the

inquiry include: “[1] the severity of the crime at issue, [2] whether the stuppses an immediate
threat to the safety of the officers or others, and [3] whether he is aates$ying arrest or

attempting to evade arrest by flight.'Baird v. Renbarger576 F.3d 340, 344 (7th Cir. 2009)
(alterations in original) (quotinGraham 490 U.S. at 396).

An officer’s use of force i§udg[ed] from the totality of the circumstances at the time of
the [seizure].” Fitzgerald v. Santoro707 F.3d 725, 733 (7th Cir. 2013) (alterations in original)
(citation and internal quotation marks omitted). “[W]hen material factef@ugh of the to
justify the conduct objectively) are undisputed, then there would be nothing for a floekwept

secondguess the officers,” therefore, “[i]n this situation...the reasonableness fofrteeused is

a legal question.Cyrus v. Town of Mukwonag624 F.3d 856, 862 (7th Cir. 2010) (emphasis in
original) (quotingBell v. Irwin, 321 F.3d 637, 640 (7th Cir. 2003))he measure of reasonableness
is made “from the perspective of a reasonable officer on the scene, rather thae @20 vision

of hindsight,” and pays “careful attention to the facts and circumstances of eachlpadase.”
Graham 490 U.S. at 396.0nly the facts known to the officer at the time of the incident are

relevant to the reasonableness determinatiotzgerald v. Santoro707 F.3d 725, 73233 (7th

Cir. 2013). Reasonableness is not based on hindsight, but rather is determined considering the

13



perspective of the officer on the scene, allowing “for the fact that pdficers are often forced

to make splisecond judgmest—n circumstances that are tense, uncertain, and rapidly
evolving—about the amount of force that is necessary in a particular situaGoatiam 490 U.S.

at 396-97DelLuna v. City of Rockford, Illingigl47 F.3d 1008, 1010 (7th Cir. 2006).

2. Shooting athie Car (Officers Adams and Hollins)

The first alleged use of “excessive force” was when Officers Adams and $Hshiot at
Mr. Smith’s car as he sped toward and then away from the officers, before hitanage.g The
actions taken and the statements enack not in dispute because the Court can base its decision
on the audio and video evidence of the body camera video taken of the sh@&aaSgott 550
U.S. at 3781 (“[the Court] should have viewed the facts in the light depicted by the videotape.”)
Specifically,Officers AdamsandHollins were responding to a report that there was a fight
and shots fired. At the time they arrived on the scene, they did not know whether Mr. Smith had
a firearm buthad issued commands to Mr. Smith to show his hands and to not get in the car.
Instead Mr. Smith did not stop and entered his car and started the engine. Mr. Smith qaut the
in drive and accelerated toward Officer Adam@sost hitting Officer Adam As Mr. Smith’s car
passed Officer Adams, it veeréowards Officer Hollinsnstead. The officers feared that Mr.
Smith was attempting to hit either Officer Adams or Officer Hollins. Conseqehdy fired
their firearms at the at the tires and body of the car attempting to stop Mr. Smith’s ¢
As set forth previously, the three factors in considering whether use of fasceeasonable
are: “[1] the severity of the crime at issue, [2] whether the suspect poses adiaterthreat to
the safety of the officers or others, and [3] whether he isedgtresisting arrest or attempting to
evade arrest by flight.”Baird, 576 F.3d at 344. Here, the officers were responding to a call that

there was fighting and shots fired. When they responded and ordered the particigaptdMo. s
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Smith instead erted his car and almost ran over two officetbe officers also feared that he
posed an immediate threat to others. Finally, the officers reasonably assuinid 8raith was
attempt to evade arrest by speeding away. Considering the three factorth $Bt theSupreme
Court, the Court findsthat Offices Adams and Hollins’ use dforce’ was reasonable and not
greater than necessargee, e.gHorton v. Pobjecky883 F.3d 941, 949 (7th Cir. 2018) (internal
citations omitted) (“When an officer reasably believes an assailant’s actions place ‘him, his
partner, or those in the immediate vicinity in imminent danger of death or serioug inpgiy,
the officer can reasonably exercise the use of deadly forad.(§As a form of defense of others,
a police officer also may sometimes constitutionally use deadly forceetemn escap®.
Because there are no material facts in dispute, summary judgment orcélssiwx force claim
againstOfficers Adams and Hollins regarding the shooting is appropriate.

3. Being Pulled out of the Car and Being Tasered (Officer Vancleave)

The second alleged use of “excessive force” was when Officer Vancleave pullgchMr.
out of the car window and later tased him two times. Again, the actions taken aradeimests
made are not in dispute because the Court can base its decision on the audio and video evidence
of the body camera video taken of the incide®eScotf 550 U.S. at 379-81.

The undisputed evidence reflects that when the officers approached Mr. Siuithftec
it crashed, they attempted to open the car doors, but found that it was locked. The efiegrs y
at Mr. Smith to put his hands up and to get out of the car. Mr. Smith instead put his hands down
towards his waist banehe alleges he was trying to unbuckle his seat belt, but the officers did not
have any such knowledge at the time and instead were unsure if he possesseoh.a Sieea
Fitzgerald 707 F.3cat 732-733 Only the facts known to the officer at the time of the incident are

relevant to the reasonableness determinati®he officers again ordered Mr. Smith to get out of
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the car and show them his hands. At some point, though, Mr. Smith began repedtinge“Pu
out.” While pulling Mr. Smith out, the officers grabbed Mr. Smith’s arms in amattéo keep
his hands in view. Midway through Officer Vancleave’s effort to pull Mr. Smithaduhe
window, Mr. Smith began forcibly pulling away from the officarsd hooked his foot inside the
car in an apparent attempt not to allow himself to be pulled out of the car. Mr. Smitheaso
again appeared to reach for something inside of his car. Mr. Smith admiggtér the officers
told him to show his handége still reached into his car towards his waist. As a result of Mr.
Smith’s movements, Officer Vancleave tased Mr. Smith one time not knowing foMvh@mith
was reaching. Mr. Smith was then pulled from the car.

Here, after having attempted to flaad hit officers in his car but instead crashed, Mr.
Smith resisted the officers’ orders to show his hands and leave his car. Mr.k8ptireaching
back into his car, including reaching towards his waist. The officers were uhBliré&mith had
a firearm. At some point, Mr. Smith told the officers to pull him out, but then changed course and
attempted to forcibly pull away, resisting arre§tonsidering the three factors set forth by the
Supreme Couytthe Court findsthat thatOfficer Vancleave'suse of“force’ was reasonable and
not greater than necessaryd that no reasonable jury would find that the tasing was unreasonable
See, e.gUnited States v. Norrj$40 F.3d 295, 303 (7th Cir. 201(fihding use of taser reasonable
where a defendantisplayed an unwillingness to accede to reasonable police commands, and his
actions suggested an intent to use violence to fend off further police”actiRecause there are
no material facts in dispute, summary judgment on the excessive force claimst &jécer

Vancleave is appropriate.
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4, Punches, Kicks, and Chokehold (Officer Hollins)

Finally, Mr. Smith argues that after he was pulled from the car, Officdml@unched,
kicked and put him into a chokehold and that this was excessive. As with the othey ttiaims
actions taken and the statements made are not in dispute becausartheaQ base its decision
on the audio and video evidence of the body camera video taken of the inGéeScott 550
U.S. at 379-81.

Once Mr. Smith was pulled from the car, Mr. Smith continued to resist the officdessor
When they ordered him to give them his hands, his hands remained under his stomach and out of
officers sight. The officers attempted to lift Mr. Smith up to get his hands, but he continued to
forcibly resist the officers by pulling away and pulling his body away ftbenofficers. The
officers were eventually able to handcuff Mr. Smith. Even so, he continued to forcilgylst
with the officers and pull his arms away and even yelled, “Fuck that” ashah’t give a fuck,” at
the officers.

Although Mr. Smith argues that he was punched, kicked, and put into a chokehold, Officer
Hollins characterizes his actions as using his weight on Mr. Smith as nedeggain/compliance.
Having watched the videos, tledurt agrees with OfficeHollins’ characterization of these of
force as reasonable and necesgatlie arrest and cuffing process. Having almost been run down
by a car and spending considerable effort to get Mr. Smith safely out of the cagnmih
continued to resist arrest and was cursing at the officers. okide situation where they were
not sure if Mr. Smith had a gun and where a crowd was forming, Officer Hollins’ usewéight
to gain compliance was reasonabfes the Supreme Court has previously explained, “[n]ot every
push or shove...violates ti®urth Amendment."Graham 490 U.S. at 396"An officer who has

the right to arrest an individual also has the right to use a reasonable degreécaf firge... to
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effectuate the arrestld. Considering the three factors set forth by $§wwreme Cot — the
severity of the crime, whether there is an immediate threat to the Gfsedety, and whether the
plaintiff was actively resisting— the Court finds, based on the video evidence, that Officer
Hollins’ use of“force’ was reasonable and not greater than necesd2egause there are no
material facts in dispute, summary judgment on the excessive force claimst&dficerHollins
regardingthe use of weight is appropriate.

5. Qualified Immunity

The defendants argue that to the extent Mr. Smith’stdoitional rights were violated,
they are all entitled to qualified immunity.

Qualified immunity protects government officials from liability for civil damagealess
their conduct violates “clearly established statutory or constitutiorfarif whch a reasonable
person would have known.Pearson v. Callahgrnb55 U.S. 223, 231 (2009¢e also Burritt v.
Ditlefsen 807 F.3d 239, 249 (7th Cir. 2015). Analysis of the qualified immunity defense requires
a consideration of: (1) whether the plainsifEonstitutional rights were violated and (2) whether
the right clearly established at the tintgaucier v. Katz533 U.S. 194, 201-02 (2001).

For the reasons explained above, there was no constitutional violation, so adjualifi
immunity defense is not necessaBeerlournoy v. City of Chj.829 F.3d 869, 877 n.10 (7th Cir.
2016) (“The defendants alternatively argue that we should affirm baseplialified immunity.
Because we uphold the jusyverdict that no constitutional violation occurred, we do not reach
this alternative argumeny.

B. Impediment of Medical Care Claim

The Fourth Amendment applies to individuals, like Mr. Smith here, whe been arrested

without a warrant but have not yet been taken before a judge for a probableeatausendtion.
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Lopez v. City of Chicagd64 F.3d 711, 718-20 (7th Cir. 2006&e also Ortiz v. City of Chicago

656 F.3d 523, 530 (7th Cir. 2011). Under the Fourth Amendment, a defendant is liable for
providing inadequate medical care if the defendant’s response to the plamsflfisal need is
objectively unreasonableLopez 464 F.3d at 719.This is an easier standard to meet than the
Eighth Amendmer deliberate indifference standardd. “To establish a Fourth Amendment
denial of medical care claimif. Smith must establish that (1) Defendants’ failure to provide
him with medical care was objectively unreasonable under the circumstareté®)@efendants’
conduct caused him harml’aSalvia v. City of Evanstp®06 F. Supp. 2d 1043, 1050 (N.D. lll.
2011);see also Ortiz656 F.3d at 530.

The undisputed evidence here reflects that the defendants did not impede or deny medical
care to Mr. Smith Within an hour of being tasered, Mr. Smith was brought to the hospital to be
seen by medical staff. The video and audio evidence reflect that medical staffosaed that
Mr. Smith had been shot at and tasered and that none of the officers imipedsdfft from
communicating with and treating Mr. Smith. Indeed, the video shows that a physgpacted
Mr. Smith for any injuries and for taser prongs. No officers rushed any rhethéfain their
evaluation and examination. Nor is there any ewddhat the officers were aware that there was
still a taser prong in Mr. Smith’s back after the medical visit. Summary judgmentin th
defendants’ favor is warranted.

V. Conclusion

It has been explained that “summary judgment serves as the ultimatetecvessd out
truly insubstantial lawsuits prior to trial.Crawford-El v. Britton,118 S. Ct. 1584, 1598 (1998).
This is a vital role in the management of court dockets, in the delivery ofgjustindividual

litigants, and in meeting society’s expdixas that a system of justice operate effectively. Indeed,
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“it is a gratuitous cruelty to parties and their witnesses to put them through thierethordeal
of a trial when the outcome is foreordained,” and in such cases, summary judgmernsiae.
Mason v. Continental lllinois Nat’l Bank04 F.2d 361, 367 (7th Cir. 1983).

Mr. Smith has not identified a genuine issue of material fact as to his remaining claims in
this case and the defendants are entitled to judgment as a matter of lagfor&htre defendants’
motion for summary judgment, dkt. [57],gsanted. Mr. Smith’s motion for summary judgment,
dkt. [61], isdenied

Judgment consistent with this Order shall now issue.

IT 1S SO ORDERED.

Date:  04/09/2019 M

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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