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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
EVANSVILLE DIVISION
JAW.,
Plaintiff,
VS. Cause No. 3:18-cv-37-WTL-MPB

EVANSVILLE VANDERBURGH
SCHOOL CORPORATION,

Defendant.

N N N N N N N N N N

ENTRY ON MOTION FOR PRELIMINARY INJUNCTION

This cause is before the Court on themiHis motion for preliminary injunction (Dkt.
No. 19). The motion is fully briefed, andetiCourt held a hearing on the motion on July 20,
2018, after which the parties submitted proposedrigsipf fact and conclusions of law. The
Court, having considered all of the partiéhgs and the testimony presented and evidence
admitted at the hearing, and being duly adviGRANTS the Plaintiff's motion for the reasons
set forth below.

. BACKGROUND

Plaintiff J.A.W. is a seventeen-year-old unemancipated minor; his mother is his sole legal
and physical guardiah.J.A.W. is about to enter his seniear as a student at North High
School in the Evansville Vanderburgh School g@wation (‘EVSC”). Heplans to graduate in
December 2018.

J.A.\W.’s assigned gender at birth is fematss birth certificate, which was obtained in

Florida where he was born, identifies his sefeasale, as does his Indiana driver’s license,

The Court already has addres&SC’s arguments with regard to J.A.W.’s capacity to
bring suit without his mother (or some else) acting as his next frierfdleeDkt. No. 33.
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which he recently obtained. However, J.A.Ws kang identified as male. When J.AW. was 11
years old, he first encountered the term trandgeand recognized thhé was transgender.

J.A.\W. began to feel uncomfortable using thisgrestrooms at school in sixth grade. In
eighth grade he was assigned to a physicalaiuncclass and felt uncdortable using female
locker rooms to change before and after cl&#s.and his mother spoke to a social worker at
school, and his schedule was changed so thatkeo longer in a physl education class.

Beginning in eighth grade, J.A.W. begarptesent himself outwardly as a boy; he began
sporting a male haircuhd wearing masculine clothing. Hesalbegan to ask his teachers to
address him by his chosen masculine name (J.Anstgad of the feminine name that was given
to him at birth and to request that masculine pums be used to refer kam. J.A.W. was too
intimidated at that time to seek peassion to use the boys’ restrooms at school.

During his freshman year, J.A.W. attendembsks at both North gl School and Central
High School. As he entered puberty, he suffémeteasing discomfortral distress relating to
what he now knows to be gender dysphoria, wisakefined in the Diagnostic and Statistical
Manual of Mental Disorders (“DSM-V”) d$a] marked incongruence between one’s
experienced/expressed gender and assigned gendérDkt. No. 50-6 at 4. At that point he
became extremely uncomfortable using the female restrooms at school.

J.A.\W. was required to take physical edigratit North High School during his freshman
year. Because he did not feel comfortable usieggiHs’ locker room to change before and after
gym class, he and another transgender stumgan using a boys’ restroom for that purpose.
They did not seek permission to do so, and EVSC administrators learned of the situation when a
parent called to complain that there were “tgwds” using the boys’ restroom. EVSC told

J.A.W. not to use the boys’ restroom anymaiean alternative, the two transgender students



were told to use another girlsicker room that was notlegrwise being used. For other

restroom needs, EVSC told J.A.W. that he dawde the girls’ restrooms or a gender-neutral,
single-occupancy restroom in the nurse’s ofic&lorth High School. This restroom generally

is not used by students unless they are visttieghurse or the office or have been granted
permission to use it on a regular basis after dematiggrthat they haveraason to do so. The
nurse’s restroom was located feom J.A.W.’s classes and therefore was inconvenient. He tried
using it a few times but found it locked, so heypied trying to use it. J.A.W. did not make any
specific request with regard tosteoom use at Central High School.

During his sophomore year, J.A.W. atteddlasses at both North High School and
Harrison High School. Per his request, his teacbentinued to address him as J.A.W. and use
masculine pronouns to refer to him. Early iattechool year, J.A.W. gpoached the principal
of North High School with the “Dear Colleaguietter that was jointly issued on May 13, 2016,
by the U.S. Department of Justice, Civil RigBtsision, and the U.S. Department of Education,
Office for Civil Rights, which J.A.W. believed &thed him to use the lys’ restrooms at schodl.
EVSC reviewed the letter, conged with counsel, and ultimatetienied J.A.W.’s request to use
the boys’ restrooms. J.A.W. was instructedegitio use the girls’ restrooms or the gender-
neutral, single-occupancy restroamthe nurse’s office at NdrtHigh School. J.A.W. was not
informed of the availability of a gender-neutrastroom at Harrison High School; students are
also required to obtain permission to use that restrodm. arrangements for J.A.W. to change

before and after physical education class reeththe same as the previous year.

’The “Dear Colleague” letter was resciddey the Department of Justice and the
Department of Education on February 22, 2017. J.Ald¥s not assert it asbasis of his claim.
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J.A.W. began counseling in September 20déalnise he wanted confirmation that he had
gender dysphoria. J.A.W. has submitted the Declaration of James D. Fortenberry, M.D., M.S.,
the director and founder ofélGender Health ProgramRiley Children’s Health in
Indianapolis, who explains thatelstandards of care for gendgsphoria “recognize . . . that the
principal treatment of gender dyspizois to allow the person fulixpression of his or her gender
identity.” Dkt. 50-6 at 6. This involves bBotsocial role transition,” a process in which “a
person presents themselves in a manner conswtitntheir experiencedender, which includes
name, dress, hair style, and other aspectsradayegpresentation,” as Was hormone therapy to
“Initiate[] the physiologic changes in body cont@nd appearance to match the experienced
gender.”Id. at 7. The ability to use plib restrooms consistent witthe’s gender identity “is a
prime component of gender affirmationd.

In June 2017, J.A.W.’s counselor wrotéhte medical doctor and opined that J.A.W. met
the criteria for Gender Dysphoria of Adolescerand that he would benefit greatly both
medically and psychologically from hormone therapy. Based upon a diagnosis of gender
dysphoria, J.A.W. was prescribtabstosterone in the fall of 2017. He has been taking
testosterone injectionsgelarly since then.

In November 2016, during his sophomore ydak,W. sent an email to Dr. Dionne Blue,
EVSC'’s Chief Diversity Officerinforming Dr. Blue that havas a transgender student and
asking about EVSC's policy with regard to tsgender students accegsrestrooms and locker
rooms. Dr. Blue responded that EVSC did mate an official policy, but that transgender
students could use the nurseffice or other gender-nealrrestrooms depending on the
facilities available in the buildg. Dr. Blue further stated thethools would address any other

needs on a case-by-case basis. J.A.W. did Hotfap with Dr. Blue or make any requests of



her. During his sophomore year, J.A.W. did canplain to anyone at EVSC that the gender-
neutral restrooms made availe to him were inaccessibbe otherwise unsatisfactory.

J.A.W. did not seek permission to use the bmgstrooms during the first semester of his
junior year. On January 21, 20Harly in the second semest&i\.W.’s attorney contacted
EVSC on his behalf and informed EVSC tpatsuant to the Seventh Circuit’s decision in
Whitaker By Whitaker v. Kenosha Uadi Sch. Dist. No. 1 Bd. of Edu858 F.3d 1034, 1044
(7th Cir. 2017)cert. dismissed sub noikenosha Unified Sch. Dist. No. 1 Bd. of Educ. v.
Whitaker ex rel. Whitaked 38 S. Ct. 1260 (2018), he believed that J.A.W. was entitled to use
the boys’ restrooms at school. The letterrdtl mention J.A.W.’s mother’s position on the
issue. EVSC’s general counsel respondedwhatakerwas distinguishable aits facts, that it
did not appear to represent the state of the law across the United States, and that J.A.W. would
not be permitted to use the boys’ restrooms at schiduk lawsuit ensued.

Prior to the institution of these procergls, EVSC had never been made aware that
J.A.W. had been diagnosed with gender dysphtrat he was undergoing hormone therapy, or
that he had any complaints regarding thexpmity and accessibility of the gender-neutral
restroom EVSC had made available to him. HeeveEVSC is now aware that J.A.W. has been
diagnosed with gender dysphoria and that tsebegen undergoing hormone therapy for almost a
year. Since beginning hormone therapy, his apmearand voice have become more masculine;
he has developed a patchy beard, he has laghtyand his abdomen has developed more of a
male appearance. He no longer menstruadéshe hearing, heobked and sounded like a
teenaged boy; he is very unlikely to be mistafara girl at this pait. Given these facts,

EVSC'’s position that J.A.W. “has merely annoad to EVSC that he is male and demanded



access to facilities inconsistemith the gender marker appeaagion the birth certificate his
mother provided to EVSC at the time of his@iment,” Dkt. No. 65 at 22, is simply incorrect.

To avoid having to use restroerat school, J.A.W. severely ngsts his fluid intake in an
attempt to prevent himself from having to go biahroom while at schoolThis causes him pain
and discomfort. On the few occasions in the pestJ.A.W. could not wait, he used the girls’
restrooms at school, as he did maint to be disciplined by EVST Using the girls’ restrooms is
extremely upsetting to him and makes him feelamsted from his peers bagse, as he testified,
it “contradicts what | am projecting to the wodtiwhat | identify as.” Dkt. No. 61 at 18-19.
J.A.W. also testified that usingdlyirls’ restroom at $ool draws attention to the fact that he is
transgender, and that female peers at schooléguwessed discomfort with him using the girls’
restrooms because he appears mileat 21.

EVSC has no written policy regarding traeeder students’ use of restrooms. While
EVSC asserts in its surreply brief that its pplis “to make restroom assignments based on the
sex listed on the student’s irtertificate or other comparabgovernment-issued identifying
documents used to enroll theidént, and to consider parentatjuests to deviate from that
default position on a case-by-case basis,” Dkt. 59 at 1, the evidence of record does not
support that assertion. Dr. David Smith, EVS§&lperintendent, testifiethat EVSC does not
have a formal policy at all; it has a “practiceDkt. No. 61 at 38. He further testified that
EVSC's position is that J.A.W. rganot use boys’ restrooms because “biologically he is female.”
Id. at 39. However, he also testified that if ¥\A.were to legally havhis birth certificate

changed so that it indicated his sex was pthken under EVSC'’s current, unwritten practice,

3EVSC'’s superintendent, Dr. Dial Smith, testified that if J.A.W. were to use a boys’
restroom at school, he would be subject toigise for “defiance.” Dkt. No. 61 at 37.
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J.A.\W. would be permitted to use the boys’ restns at school, because a birth certificate would
be an “objective standard” by which to determiret ihwas appropriate fdrim to do so. He

also conceded that if J.A.W. were to hawe lhirth certificate changebut his use of the boys’
restrooms nonetheless causédiaruption,” EVSC could responioly again barring J.A.W. from
the boys’ restroomsld. at 54*

1. DISCUSSION

The issue now before the Court is a narrow one: whether J.A.W. is entitled to the
preliminary injunctive relief heeeks, which is that he béawed to use the boys’ restrooms
within the schools and other buitgs of EVSC. A preliminarynjunction is “an extraordinary
remedy” that “[i]s never awded as a matter of right¥Vhitaker 858 F.3d at 1044 (citations
omitted).

A two-step inquiry applies when determinmwgether such religé required. First,
the party seeking the preliminary injurartihas the burden of making a threshold
showing: (1) that he will suffer irrepgble harm absent preliminary injunctive
relief during the pendency of his action) {(Radequate remedies at law exist; and
(3) he has a reasonable likelihood sfccess on the merits. If the movant
successfully makes this showing, the courstrmngage in a balaing analysis, to
determine whether the balance of harwofa the moving party or whether the harm
to other parties or the public sufficignoutweighs the mvant’s interests.

Id. (citations omitted).

“In fact, there does not appear to be gal means for J.A.W. to have his birth
certificate changed at this timiéte provision of law cited bVSC in support of its argument
that J.A.W. could do so does not support firaposition, but rathesupports the opposite
conclusion.SeeDkt. No. 41 at 21 n.8 (incorrectbiting Fla. Stat. Ann. § 382.016 and Fla.
Admin. Code Ann. R. 64V-1.003 for the propositioattRklorida “allows transgender individuals
to have the gender marker on their birth ciedie changed upon presation of a physician
letter confirming clinical treatment for gender transition”).
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A. Likelihood of Success

In order to demonstrate a likelihood of susxen the merits in the context of seeking a
preliminary injunction, a plaintiff “must only shotlat his chances to succeed on his claims are
‘better than negligible.”ld. at 1046 (quotingooper v. Salazarl96 F.3d 809, 813 (7th Cir.
1999)). “This is a low thresholdid., and one that, given the court’s holdingMhitaker
J.A.\W. easily meets.

1. Title IX

J.A.W. asserts in this case that EVS(&hisal to permit him to use boys’ restrooms
violates Title IX, 20 U.S.C. § 1681 (ayhich prohibits a covered institutidfrom discriminating
on the basis of sex. Mhitaker the Seventh Circuit held thatransgender high school student
demonstrated a likelihood of szess on his claim that his schHealenying him access to the
boys’ restroom based on his transgemstatus violated Title IX:

A policy that requires amdividual to use a bathroom that does not conform with

his or her gender identity punishes thadividual for his or her gender non-

conformance, which in turn violatestl€ IX. The School District's policy also

subjects Ash, as a transgendaudent, to different rules, sanctions, and treatment
than non-transgender students, in violatbiitle IX. Providing a gender-neutral
alternative is not sufficient to relieve tBehool District from liability, as it is the

policy itself which violates the Act.

Whitaker 858 F.3d at 1049-50. This is equallyerof EVSC'’s policy in this case.

EVSC argues thawhitaker‘was not . . . a mandate ragang school corporations to

allow unemancipated minors who profess taraasgender access tetrestrooms of their

choosing on the strength of nothing more ttrair own demands,” Dkt. No. 65 at 20, and

asserts thatvhitakeris distinguishable from this case in several respects. First, it points to the

SThere is no dispute that EVSC is a covaretitution under Title IX because it receives
federal funds.



Seventh Circuit’s observation Whitakerthat it was “not a casehere a student has merely
announced that he is a different gendead."(quotingWhitaker 858 F.3d at 1050), and argues
that this demonstrates that “some threshold stgve required to trigger the protections for
transgender students discusseWinitaker and a mere ‘announcement’ of one’s transgender
status is insufficient,id. at 20-21. Thus, it argued/hitakerdid not hold that “schools are
prohibited from requiring a pareaitrequest prior to allowingansgender students to access
restrooms in alignment with thegender identity” or that “$wols are prohibited from requiring
some evidence that access to such facilitiesadically, psychologically, and developmentally
necessary and appropriate for the individuadlent.” Dkt. No. 65 at 21. That is truéAhitaker
did not specifically hold either of those thing3ut that is irrelevant to the issue now before the
Court, because EVSC has made it clear, throughestimony of Dr. Smith, that its decision to
prohibit J.A.W. from using boys’ restrooms was based on either a requirement that there be a
parental request or a requirement of any gbevidence regarding what is necessary and
appropriate for J.JAW. Rather, EVSC'’s pasitiunequivocally is thainless and until J.A.W.
obtains a birth certificatihat states that his sex is malesfgething that appears to be legally
impossible for him to do at this point in time—he will not be permitted to use the boys’
restrooms. And in that fundamental serthis case is indistinguishable frafthitaker In other
words, there likely is a line to be drawn with redygo when Title IX requires a school to permit
a transgender student to use the restrooms thatideiwith his gender idgity, but in this case
EVSC has drawn that line in a place that theeGth Circuit has already indicated is likely
unacceptable. Therefore, the Court finds thawV. has sufficiently established a reasonable

likelihood of success on the meritEhis claim under Title IX.



2. Equal Protection

Thecourtin Whitakerfurther held that the plaintiff also had a likelihood of success on

the merits of his Equal Protection claim, a claim also asserted by JAs\Whe Seventh Circuit

noted:

The Equal Protection Clause of the Fourtbé@xmendment is essentially a direction
that all persons similarlyitsated should be treated adiklt therefore, protects
against intentional and arbitrary discrimination. Gengrathte action is presumed
to be lawful and will be pheld if the classification drawby the statute is rationally
related to a legitimate state interest.

The rational basis test, hower, does not apply wherctassification is based upon
sex. Rather, a sex-based classificatiosubject to heightened scrutiny, as sex
frequently bears no relation to the ability to perform or contribute to society. When
a sex-based classification is used, the burdsts with the state to demonstrate that
its proffered justification is exceedingly peesive. This requires the state to show
that the classification serves importagwvernmental objectives and that the
discriminatory means employed are subs#dly related to the achievement of
those objectives. It is not suffesit to provide ahypothesized omost hoc
justification created in sponse to litigation. Nor mathe justification be based
upon overbroad generalizatiorabout sex. Instead, thgstification must be
genuine.

Whitaker 858 F.3d at 1050 (citations and internal quotation marks omitted). The court then

found that “the School District’s policy cannot &tated without referencing sex, as the School

District decides which bathroom a studentymae based upon the sex listed on the student’s

birth certificate” and thus the “policy iaherently based upon a sex-classification and

heightened review appliesld. at 1051. Finally, the court held thahe school district had not

met its burden of demonstrating that its juséfion for its restroom policy was “not only

genuine, but also exceedingly persuasiveé.’at 1051-5Zcitation and internal quotation marks

omitted).

In Whitaker the asserted justification for the mestm policy was the need to protect the

privacy rights of all othe students in the district. @iseventh Circuit found that privacy
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argument to be “based on sheer conjecture and abstracltbrat 1052. The same is true of
EVSC's stated justification for igsractice in this case: “preweng disruption and protecting the
safety of all of its students, both transder and cisgender.” Dkt. No. 41 at 19.

With regard to the prevention of “digstion,” EVSC has presited no evidence to
support this justification beyordr. Smith’s testimony that he believes there would be
“substantial disruption” if “childen were allowed simply to choose bathrooms based upon their
subjective gender identity” and that “the pareatly would object.” Dkt. No. 61 at 33-34. But
as the Court has already noted, at this Padi§.W. is not asking to simply choose a restroom
based on his subjective gender identity. Heldess diagnosed with gender dysphoria and has
been taking male hormones—which have attdris appearance and his voice—for almost a
year. Further, EVSC has not described wban this “disruption” would take beyond
complaints from parents, which the court found insufficiewimtaker See Whitaker858 F.3d
at 1052 (finding that the receipt of one complaint from a parent and the fact that some parents
and other community residents had spokenropposition—including at a school board
meeting—to the plaintiff using the boys’ restrooms insufficient to support the school district’s
position). In fact, when asked whether there had been any complaints from parents or students
“as it relates to bathroom usage in sgender,” Dr. Smith tated the following:

Well, as recently as last month, in spegkto an administrator at—the day after

the Monday after | was depakeshe referenced two sitians that had occurred in

the building where she is principal; had a parent, a mother, that called that was

extremely upset because the daughter Iegoh lexposed to a transgender man that

had gone into the restroom and shevetly—I think the words were scared,
vulnerable and terrified.

®Whether that may have been the case mesooint—e.g., when J.A.W. first raised the
issue several years ago—is irnglat to whether J.A.W. is etlad to the prospective injunctive
relief he seeks now.
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Dkt. No. 61 at 33. But that anecdote suppdrA.W.’s position. Under EVSC’s policy,
J.A.W.—a transgender male—is supposed to usgitls’ restrooms. Thus EVSC’s own policy
has apparently caused the sort of “disiup’ that EVSC is trying to avoid.

In any event, the practice identifiegf EVSC—determining whitrestroom a student
may use based upon the student’s birth certificateremnsistent with the articulated reason for
the policy. As Dr. Smith conceded at the negrwhatever hypotheticalisruption that might
occur if J.JA.W. were to use the boys’ restrooms at school would not be caused by what J.A.W.’s
birth certificate says; it is dikely that those causing the digtion would be aware of the
content of his birth certificate dhat their opinion that J.X/. should not be using the boys’
restrooms would change simply becausefamint box was checked on that document.

With regard to the need to protect its studesafety, EVSC points to J.A.W.’s testimony
that “transgender people sometini@se safety issues in public nesims and that he feels safer
using single-occupancy restroom®kt. No. 65 at 13 (citing Dkt. No. 61 at 17-18). However,
on cross-examination, J.A.W. furthtestified that nowhat his outward appearance is masculine,
there are safety issues associated with usingitlsrestrooms at school. Dkt. No. 61 at 21.
The record before the Court does not support arfqithat either student safety or the need to
prevent “disruption” is an exceedingly persuaguaification for EVSC’s transgender restroom
policy. Accordingly, the Court finds that J.A.\Was met the “low threshdil of demonstrating a
probability of success on his Equal Protection Claim.

B. Inadequate Remedy and Irreparable Harm

A plaintiff seeking preliminary injunction “ost show that [he] has no adequate remedy

at law and, as a result, that [he] will suffer ragable harm if the inpction is not issued.”
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Foodcomm Int'l v. Barry328 F.3d 300, 304 (7th Cir. 2003) (citiRgland Machinery Co. v.
Dresser Industries749 F.2d 380, 386 (7th Cir. 1984)).

This requires more than a mere possibitifyharm. It does not, however, require

that the harm actually occur before imgtive relief is warranted. Nor does it

require that the harm be certain to occur before a court may grant relief on the

merits. Rather, harm is considered pagable if it cannot be prevented or fully
rectified by the final judgment after trial.
Whitaker 858 F.3d at 1045 (citations andamal quotation marks omitted).

J.A.\W.’s testimony, which the Court finds to tredible, establisheékat he experiences
discomfort, distress, and anxiety when he rséd to use a girls’ restroom because it is
inconsistent with his male idetyt. In addition, using the girlg'estrooms at school causes him
distress because it draws attention to the factina transgender, and he is aware that female
students at school have expresdescomfort with him using the girls’ restrooms because he
appears male. In addition, using the nursestroom is not a safactory option, both for
practical reasons—i.e., its location—and becatuieeces him to have different restroom
arrangements than his peers, undermining his social role transition. The Court finds that the
likely negative emotional consequences of being denied access to the boys’ restrooms at school
would constitute irreparable harm to J.A.Wcaese it would be “difficult—if not impossible—
to reverse.”Michigan v. U.S. Army Corps of Enginegd67 F.3d 765, 788 (7th Cir. 2011)

(citing Hollingsworth v. Perry558 U.S. 183 (2010) (per curiam)).

EVSC argues that J.A.W. could be compéssddy monetary damages for the emotional
distress he alleges and therefore he has not dématausthat he has no adequate remedy at law.
However, as the court noted\ivihitaker “[w]hile monetary damages are used to compensate

plaintiffs in tort actions, in those situationgttlamages relate to a past event, where the harm

was inflicted on the plaintiff ttmugh negligence or something congdale. But this case is not
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the typical tort action, aste plaintiff] has allegegrospectiveharm.” Whitaker 858 F.3d at
1054. And while EVSC argues, cortlgcthat the harm identified by.A.W. is not as severe as
the harm identified by the plaintiff Whitaker who asserted that lsghool’s restroom policy
had caused him to contemplate suicide, that doemean that the lessvege harm identified by
J.A.\W. could be fully rectifiethy an award of money damagekhe Court finds that a monetary
award would be an inadequate remedy for te tyf stress and anxyed. A.W. likely would
experience for the remainder of his time igthschool if an injunction were not granted.

In addition,

for some kinds of constitutional violations, irreparable harm is presuBwel.1A

Charles Alan Wright eal., Federal Practice & Becedure § 2948.1 (2d ed. 1995)

(“When an alleged deprivation of a ctaihgional right is involved, most courts

hold that no further showing of irreparable injury is necessary.”).
Ezell v. City of Chicag®51 F.3d 684, 699 (7th Cir. 2011)hdse constitutional violations
“cannot be compensated by damagdsd.” The Seventh Circuit has ldethat First and Second
Amendment violations fall intthat category, because thegth protect “intangible and
unquantifiable interests.td. By contrast, the Seventh Cirthias held that Fourth Amendment
violations do not fall into that category because “[d]Jamages are a normal, and adequate, response
to an improper search or seizure, which asrestitutional tort often ignalogized to (other)
personal-injury litigation.”Campbell v. Miller 373 F.3d 834, 835 (7th Cir. 2004) (citiglson
v. Garcia,471 U.S. 261 (1985)¥ee alsd=zell 651 F.3d at 699 n.10 (distinguishi@ampbell
based on different types of constitutional claimBhe Court finds that Equal Protection claims
are more closely analogous to claims underRinst and Second Ameneémts than to those
brought under the Fourth Amendment, and tlueeeit is appropriate to presume irreparable

harm with regard to J.A.W.’s Equal Protection claiAtcord Exodus Refugee Immigration, Inc.

v. Pence165 F. Supp. 3d 718, 738-39 (S.D. Ind. 2026, 838 F.3d 902 (7th Cir. 2016)).
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Finally, EVSC argues that J.A.W.’s “delayfiling suit and seeking injunctive relief
belies any claim that EVSC’s bathroom policy ncayise him irreparable harm.” Dkt. No. 41 at
23 (citingTy, Inc. v. Jones Group, In@37 F.3d 891, 903 (7th Cir. 2001)). The Court disagrees
that the circumstances of this case warraoh sufinding, as demonstrated by the case cited by
EVSC in support of its argument:

Delay in pursuing a prelimary injunction may raiseuestions regarding the
plaintiff's claim that he or she will face irreparable harm if a preliminary injunction
is not entered.See Ideal Industries, Ing. Gardner Bender, Inc612 F.2d 1018,
1025 (7th Cir. 1979). Whether the defendaaxt been “lulled into a false sense of
security or had acted in reliance on the plaintiff's delay” influences whether we will
find that a plaintiff's decision to delay moving for a preliminary injunction is
acceptable or notld. Jones has not presented affyraative evidence that Ty's
delay in seeking a preliminary injunction caused Jones to be lulled into a false sense
of security or that Jones in any wayied on Ty’s delay. The magistrate judge
therefore properly decided that the ende of mere delaglone, without any
explanation on Jones’ part of why suadtheday negatively affected them, would not
lessen Ty’s claim offreparable injury.

Ty, Inc, 237 F.3d at 903. Here, too, EVSC hasexpiained how any delay by J.A.\W
bringing suit negatively affected it; in the absewnt such a showing, the delay does not lessen
J.A.W.’s claim of irreparable injury.

C. Balance of Harms

Next, the Court must “look at whether granting preliminary injunctive relief will harm the
School District and the public as a whol&Vhitaker 858 F.3d at 1054.

Once a moving party has met its burderestablishing the threshold requirements

for a preliminary injunction, the court must balance the harms faced by both parties
and the public as a whol&his is done on a “slidingcale” measuring the balance

of harms against the moving party’s likelihoafdsuccess. The more likely he is to
succeed on the merits, the less the scale must tip in his favor. The converse,
however, also is true: the less likely heaswin, the more the balance of harms
must weigh in his favor foan injunction to issue.

Id. (citations omitted).
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EVSC argues that “[tlhe potential harmEdSC in terms of its operational efficiency
and ability to maintain a safe and approprlaganing environment for all 23,000 of its students
outweigh Plaintiff's claim of unqusified emotional distress.” Dkt. No. 65 at 23. However,
EVSC has not demonstrated that it would sufferlayn if an injunction were to issue. First, it
argues that “[a] policy that would allow studetdasimply declare their gender regardless of the
information their parents have provided to sisbool on that subject would be unworkable and
could potentially place schodds cross-purposes with parsyitDkt. No. 65 at 23, but an
injunction would not institute such a policythar, it would simply require EVSC to permit
J.A.W. to use the boys’ restroomSeeDkt. No. 19 at 2. There is revidence of record that this
would conflict with J.A.W.’s mther’s wishes; in fact, the record demonstrates that she is
supportive of J.A.W.’s “efforts in this litigatiol® obtain access to male restrooms within his
schools.” Dkt. No. 50-4 (Declaration of J.A.W.’s ther). Next, EVSC points to its “concerns
regarding the safety and privacyalf of its students, includinglaintiff, in locker rooms and
restrooms.”Dkt. No. 65 at 23. As discussed abavewever, EVSC has not demonstrated that
permitting J.A.W. to use the boys’ restrooms would be less safe than his use of the girls’
restrooms, and locker room use would noirbylicated by the preliminary injunction sought by
J.A\W. There is certainly no evidence thak.W. poses any thretd any other student,
regardless of which restroom he uses. Fmathile EVSC mentions privacy in addition to
safety, privacy was not mentioned in its brief, and the only testimony EVSC offered with regard
to privacy is as follows:

[T]here are privacy concerns. This is ndtjabout restroom usag This is locker

room, who can undress around whom, who ¢awer with whom. . . . . Overnight
field trips, sports . . . .
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Dkt. No. 61 at 31. Thus EVSC has not articulatédt its privacy concerns with regard to
restroom usage are and has not demonstratethtiss® concerns outvggi the likely harm to
J.A.\W. discussed abové&eealsoWhitaker 858 F.3d at 1052 (noting thethool’s policy “does
nothing to protect the privacy rights of eandividual student vis-a -vis students who share
similar anatomy and it ignores the practical reaityow . . . [the plainff], as a transgender
boy, uses the bathroom: by enteringtal and closing the door”).

With regard to the public interest, EVSG@rguments do not relate to any interest the
public may have in preventing J.A.W. fromngthe boys’ restrooms. Rather, EVSC argues
that granting J.A.W. the injunction he seeks widide a marked expansion of even the broadest
interpretations of Title IX and the Equal Protection Clause to date” and would “complicate
matters even further for school districts acrosscibuntry already struggling with these complex
and often highly divisive issues.” Dkt. No. 6524t In light of the fact that, as discussed above,
the issuance of an injunctiontinis case would not requireaving the applicable line from
where the court ifWVhitakerhas already drawn it, the Coumdis that argument to be without
merit.’

Because J.A.W. has demonstrated thatkedyliwill suffer harm if an injunction is not

granted, and EVSC has not articulated any Haahit or the public wuld suffer specifically

The Court notes that J.A.W. has submitted evidence, in the form of declarations from
various individuals, that demonstrates thateotschool districts have permitted transgender
students to use the restrooms that are consisintheir gender identity, in some cases for
many years, and that chaos and disruption have not resGigeidkt. Nos. 50-8 and 50-8ee
alsoWhitaker 858 F.3d at 1054-55 (citing similar statements madentigi in that case that
“the frequently-raised and hypothel concerns about a policy thggrmits a student to utilize a
bathroom consistent with his or her gender identity have simply not materialized”). This
evidence contradicts EVSC’s assumption regathe potential risko schools around the
country.
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from the issuance of an injunction, the Court fitltg the balance of harms weighs in favor of

granting J.A.W.’s request.

(1. CONCLUSION

For the reasons set forth above, J.A.W. giarofor preliminary injunction (Dkt. No. 19)
iISsGRANTED. EVSC shall permit J.A.W. to useetboys’ restrooms within the schools and
other buildings of EVSCNo bond will be required.

SO CRDERED:8/3/18

[V higinn Jﬁuw_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of reabvia electronic notification
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