BLUEGRASS STOCKYARDS, LLC et al v. KNAUER Doc. 49

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

In Re: EASTERN LIVESTOCK CO.,, LLC,

BLUEGRASS STOCKYARDS, LLC,
BLUEGRASS STOCKYARDS OF
CAMPBELLSVILLE, LLC,

BLUEGRASS STOCKYARDS EAST, LLC,
BLUEGRASS-MAYSVILLE
STOCKYARDS, LLC,

BLUEGRASS STOCKYARDS OF
RICHMOND, LLC, BLUEGRASS SOUTH
LIVESTOCK MARKET, LLC, ALTON
DARNELL, EAST TENNESSEE
LIVESTOCK CENTER, INC., PIEDMONT
LIVESTOCK COMPANY, INC., MOSELEY
CATTLE AUCTION, LLC,

SOUTHEAST LIVESTOCK EXCHANGE,
LLC,

Case No. 4:12-cv-00126-TWP-WGH

Appellants,
V.

JAMES A. KNAUER Chapter 11 Trustee,

N N N N N N N N N N N N N N N N N N N N N N N N N N

ENTRY ONMOTION TO DISMISS

This matter is before the Court on Appellzenes A. Knauer’s (“the Trustee”) Motion to
Dismiss the Appeal of Certain Appellants (DR7) and Motion to Amend/Correct the Motion to
Dismiss (Dkt. 42). This appeal from the BankaypCourt was originally filed by Alton Darnell,
East Tennessee Livestock Centac,, Piedmont Livestock, IncSoutheast Livestock Exchange,
LLC, Moseley Cattle Auction, LLC, Bluegrass Wwville Stockyards, LLC, Bluegrass South
Livestock Market, LLC, Blugrass Stockyards East, LLC, Bluegrass Stockyards of

Campbellsville, LLC, Bluegrass Stockyards otiRRnond, LLC, and Bluegrass Stockyards, LLC
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(collectively, “Appellants”), challenging the Bankruptcy Court’s order denying their motion to
remove the Trustee. (Dkt. 1). The Trustee mdeedismiss only Appellantdlton Darnell, East
Tennessee Livestock Center, Inc., Piedmomnesiock, Inc., Southeast Livestock Exchange,
LLC, and Moseley Cattle Auction, LLC, and antidipa settlement with thether six appellants
involved in this appeal (Dkt. 27) Appellants Bluegrass Mayé#e Stockyards, LLC, Bluegrass
South Livestock Market, LLC, Bluegrass Stgards East, LLC, Blugrass Stockyards of
Campbellsville, LLC, Bluegrass Stockyards o€Rnond, LLC, and Bluegrass Stockyards, LLC
(“the Bluegrass Appellants”) anthe Trustee filed a Stipulated Motion for Dismissal of the
Bluegrass Appellants, which was granted by @a&irt on June 24, 2013. Dkts. 47-48. Because
the Bluegrass Appellants have been dismiskech this appeal, the Trustee’s Motion to
Amend/Correct its Motion t®ismiss (Dkt. 42) iDENIED as moot. For the reasons set forth
below, the CourtGRANTS the Trustee’s Motion to Dismiss with respect to the remaining
Plaintiffs.

I. BACKGROUND

The underlying Chapter 11 bankruptcy case arigg®a an involuntary petition filed in
December 2010 against Eastern Livestock Co., (IEastern Livestock”). Eastern Livestock
was a cattle dealer headquartenedNew Albany, Indiana. The bankruptcy petition was filed
after Eastern Livestock’s principal owner and@Eas well as other officers, plead guilty and
were convicted of crimes, including theft, donnection with a check-kiting scheme and other
actions.

The Bankruptcy Court appointed James A. Knasetrustee shortlgfter the involuntary

petition was filed. Mr. Knauer is a lawyer apdrtner in the Indiarmmolis law firm Kroger,



Gardis & Regas, LLP (“KGR”), and has previously served as a bankruptcy trustee in prior
proceedings in the Southern District of Indiana.

Eastern Livestock’s principalender was Fifth Third Ba (“Fifth Third”), which
provided a revolving line o€redit evidenced by a promissory note and secured pursuant to a
security agreement and other loan documentspgiFfth Third a security interest in generally
all of Eastern Livestock’s assets. Wells FaBysiness Credit, Inc. (“Wells Fargo BC”) entered
into a participation agreemewith Fifth Third by which Well§=argo BC obtained an undivided
fractional participation interest iRifth Third’s loan to Easterhivestock, capped at $10 million.

As outlined in the loan documents, the parfaciphas no direct claim amst Eastern Livestock,
no interest in the collateralnd no authority over administeg or managing the loan. The
participation agreement explicitistates that the participahfis no standing in any bankruptcy
proceeding in which Eastern Livestock is the debtor does it have the right to assert any claim
against Eastern Livestock or enforegy dien rights against the collateral.

In his application to be appued trustee, Mr. Knauer dissed that his law firm then
represented Fifth Third in fivepen matters, but that none rethte Eastern Livestock or the
Chapter 11 case. Mr. Knauer obtained emmsand a conflict waiver from Fifth Third
authorizing him to serve as ttag, notwithstanding the past and existing representation of Fifth
Third by KGR. The conflict waiver permitted MKnauer to be adverse to Fifth Third and to
commence actions against Fifth Thind behalf of the bankruptcy estate.

Mr. Knauer submitted an Affidavit of Disintetesith his trustee application, stating that
he had no connections with any debtors, creditmrsgther parties in interest other than those
disclosed on the affidavit. On December 27, 2010, the day the Bankruptcy Court approved the

appointment of Mr. Knauer as trustee, he becamare that Wells Fargo BC or another affiliate



of Wells Fargo & Company was a participant ie fifth Third loan (the “Wells Participart).
Mr. Knauer and his law firm were representifvglls Fargo Bank NA in a Chapter 11 case then
pending in the Bankruptcy Court,c&m related litigation pending ithe District Court. Other
than that representation, Mr. Knauer has notasgated any Wells Fargo entity for the previous
three years. Mr. Knauer did nio¢lieve that there was any conflict between the Wells Participant
in the Fifth Third loan and KGR’s representatiof Wells Fargo in this matter, because he
concluded that the participant the loan was not a party in interest or creditor in the Eastern
Livestock Chapter 11 case based upon the terntiseoparticipation agreement. Nevertheless,
Mr. Knauer obtained a confliavaiver through Wells Fargo’soaflict counsel Bhowing him to
become directly adverse to any Wellarticipant in the Fifth Third loah.Mr. Knauer did advise
the Bankruptcy Court of KGR’s relationship wiMells Fargo, but the Afflavit of Disinterest
does not mention Wells Fargo or the Wells Participant. No Wells Fargo entity has asserted any
proof of claim, nor does the Fifth Third proof ciim purport to assert any claim on behalf of
the Wells Participant. No lawyer has filed a formal appearance in the Chapter 11 case on behalf
of the Wells Participant any Wells Fargo entity.

On July 10, 2012, the Appellantsoved to remove the Trest pursuant to 11 U.S.C. §
324. First Bank and Trust Company filed a simiteotion the same day. The motions asserted
three bases for removal of the Trustee, includipdpilure to disclose KGR’s representation of
Wells Fargo; 2) the Trustee is not disinterested because of KGR’s raptieseaf Wells Fargo;

and 3) the Trustee has done something wrong or has wrongly engendered animosity or “discord”

! Wells Fargo BC is identified as the owner of the parti@ipain the participation agreement. At some point, Wells
Fargo BC was either merged into another Wells Fargo entity or the participation was assigned or sold to another
Wells Fargo affiliate.

2 The conflict waiver is not specific @ny particular Wells Fargo entity affiliate. Wells Fargo’s company policy
requires such ambiguity in conflict waivers executed for tmetiteof its outside counseds there are dozens, if not
hundreds, of subsidiaries and affiliates of Wells Fargo & Company. Dkt. 8-18 at 5 n.4.
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among Eastern Livestock’s credgowhich will interfere with th appropriate resolution of the
Chapter 11 case. Dkt. 8-18 at 9.

The Bankruptcy Court held a hearing onglist 20, 2012, and denied the motions in a
ruling issued on August 31, 2012. The Bankrugfourt found that relief was not warranted
based upon the record of this case because th&e&misepresentation of Fifth Third was fully
disclosed, the Trustee is dign¢sted as defined in 11 U.S&101(14), and the Trustee has no
connection with Eastern Livestock and holds noreggtadverse to the estate or any class of
creditor or security holders. The Bankrup€wpurt also concluded #&h the Trustee was not
constrained from bringing any aati@gainst Fifth Third or the Wells Participant if he deemed it
proper to do so. The Bankruptcy Court indicated/igsv that a secondary participant in a loan,
such as Wells Fargo BC or its assignee, ighae a creditor nor a party in interest in a
bankruptcy case, so the Trusteal m duty to disclose his pastpresentation of an affiliated
Wells Fargo entity. The Bankruptcy Court alsoted the advanced posture of the case,
including a potentially impendindistribution to unsecured crediggrand noted that granting the
motion to remove the Trustee wdulelay the opportunity for créédrs to consider and vote on a
Chapter 11 plan, and ultimately the distriion of the assets to the creditors.

II. LEGAL STANDARD

“The district courts of the United States shmave jurisdiction to hear appeals from final
judgments, orders, and decrees; . . . and . . . l@the of the court, from other interlocutory
orders and decrees . . . of baniicy judges entered in case®8 U.S.C. § 158(a). Final orders
subject to 28 U.S.C. § 158(a)(1) are immesliatappealable as eatter of right, while
interlocutory orders subject 88 U.S.C. § 158(a)(3) may only lag@pealed witHeave of the

district court. “The distinctin between appeals from final orseand interlocutory orders is



important, as interlocutory appeals are granted at the discretion of the district court and are not a
right of the appellant.Dempsey v. McCarthyo. 09 C 7949, 2010 WL 918083, at *1 (N.D. Ill.

Mar. 10, 2010) (citingin re Huff 61 B.R. 678, 682 (N.D. Ill. 1986)). Certification by the
bankruptcy court is not requirddr the district court to havgurisdiction over the bankruptcy
court’s rulings under 28 U.S.C. 8§ 158(a)(3n re Jartran, Inc, 886 F.2d 859, 866 (7th Cir.
1989). “Interlocutory appeals are to be grdrdparingly for exceptional circumstances where a
review can materially dvance the litigation.” Dempsey 2010 WL 918083, at *3 (citations
omitted).

1. DISCUSSION

A. Standing

The Trustee argues that the Appellants latinding to appedhe order denying the
motion to remove the Trustee, asserting tet Appellants cannot shothat they have a
pecuniary interest in removing the Trustee. YOmfperson aggrieved’ Bastanding to appeal an
order of the bankruptcy courtlh re Ray 597 F.3d 871, 874 (7th Cir. 2010) (quotihgre
Schultz Mfg. & Fabricating Cp956 F.2d 686, 690 (7th Cir. 1992) (additional citations omitted).
Prerequisites for being a “person aggrieved’ aitendance and objection at a bankruptcy court
proceeding.ld.

The Appellants have satisfied the first gauisite for being “persons aggrieved” by
filing the motion to remove the Trustee in tBankruptcy Court. Secondly, the Appellants, as
creditors, have standing to chalig the actions of the Trustee, as “[t]he trustee represents not
only the rights of the debtor but also the inteyaxtcreditors of the debtor . . . and the trustee
may have to respond to attacks by individual creditoi€dch Ref. v. Farmers Union Cent.

Exch., Inc, 831 F.2d 1339, 1342 (7th Cir. 1987). Decisidny the Trustee, such as collecting



assets, settlements, and the decision to instittersary proceedings, directly affect the rights
and pecuniary interests of the Appellants as itoesd Therefore, th Court finds that the
Appellants have standirtg bring this appeal.

B. Final vs. Interlocutory Order

The Trustee asserts that this appeal shbeldismissed because the Bankruptcy Court’s
denial of the motion to remove the Trustee terilocutory, thus the Coulacks jurisdiction. The
Appellants argue that an order denying a motioretoove the bankruptcy trustee is a final order
over which this Court has jurisdiction under 28SIC. § 158(a)(1). The Appellants cite to
Schultzo support their argumetttat the Seventh Circuit has detened that a bankruptcy court
order denying a motion to remove a Chapterustére is a final and appealable order under 28
U.S.C. § 158(a)(1).

Although the Appellants assert that Behultzcase “clearly indicat[@sts view that such
orders are final and appealabl®kt. 36 at 8, the Seventh Quit has rejected the notion of
implicit precedence on the issue of jurisdictioiVhen a court resolves a case on the merits
without discussing its jurisdiain to act, it doesiot establish a precedt requiring similar
treatment of other cases once the jurisoi@l problem has come to light.”"Jezierski v.
Mukasey 543 F.3d 886, 888 (7th Cir. 2008). As pointed out by the Appellants themselves, the
court in Schultzdecided the case “witho@womment on whether it coulexercise jurisdiction
over the appeal,” Dkt. 36 at 8, and neither theigmror the Court of Appeals raised the issue of
whether the district court had jurisdictiohikewise, in a second case cited by Appellahtsge
M & S Grading, Inc. 541 F.3d 859, 867 (8th Cir. 2008), tReght Circuit also reviewed the
denial of a motion to remove the trustee withdiscussing jurisdiction, and the only other cases

that the Appellants rely upon to support their arguintieat the Bankruptcy Court’s order is final



and appealable all rely up@chultz See.e.g, In re Kyung Sook Kimd33 B.R. 763, 774 (D.
Hawaii 2010);In re AFI Holding, Inc. 530 F.3d 832, 837 (9th Cir. 2008);re Miller, 302 B.R.
705, 709 (10th Cir. B.A.P. 2003). The Appellants titeno authority that explicitly states that
an order denying removal of a ttes is a final order appealalds a matter of right under 28
U.S.C. § 158(a)(1), and the Cotinds that there is no bindirgthority for such a conclusion.
The Court finds the authority cited by the Trieste be persuasive. The Ninth Circuit, in
a case decided subsequent to the district court cases from the Ninth Circuit cited by Appellants,
held that an order denying removal of astee is not an appealable final order.re SK Foods,
L.P, 676 F.3d 798, 802 (9th Cir. 2012). 8K Foods the Ninth Circuit had to determine
whether the district court’s ordaffirming the bankruptcy courtdenial of a motion to remove a
trustee was a “final order” such that the cafrappeals had jurisdictio “A bankruptcy court
order is considered final ‘where it 1) resolasd seriously affects substantive rights and 2)
finally determines the discreet issue to which it is addressed.’{quotingIn re AFI Holding
530 F.3d at 836). The Ninth Circuit determinedtta bankruptcy court’s order denying removal
of a trustee is not final becaugeneither resolves nor serioyshffects substantive rights, nor
finally determines the discrete issue to whicis iaddressed, since the trustee could be removed
at any time.SK Foods676 F.3d at 802. TheK Foodscourt also made the distinction between
the finality of an order grantingemoval of a trusteesince that order would change the status
guo of the bankruptcy proceedings, whereas a defimimotion to remove the trustee preserves
the status quo.ld. (citing AFI Holding, 530 F.3d at 837). “Moreoveif, a party ould file an
interlocutory appeal every time he tried unsucadgsfo remove a trustee, he could bring the
litigation to a never-ending standstill.ld. The court also distinguished tisehultzdecision

cited byAFI Holding, pointing out thaSchultzdid not specifically ad@ss the issue of whether



the denial was an appealable final order, thoding it was not perssave authority on this
point. Id. at 802 n.1. Therefore, since an ordenyileg removal of the trustee preserves the
status quo and may be later revisited, the Court agrees with the analys Foeodsand
concludes that such an order is not alforder subject to 28.S.C. § 158(a)(1).

Alternatively, the Appellants argue that t@eurt should exercise jurisdiction over their
appeal under the “collateralder doctrine” set forth iCohen v. Beneficial Indus. Loan Carp.
337 U.S. 541, 546 (1949). The collateral order ettorgo the finality rle is only appropriate
for a small class of prejudgment orders that findktermine claims of right “which [are] not an
ingredient of the cause of action and does not require consideration widh at'546—7. Under
this doctrine, an interlocutory order is immatlly appealable as a final order if it: (1)
conclusively determines a disputed questionyégblves an important issue completely separate
from the merits of the action§3) is effectively unreviewable oappeal from a final judgment;
and (4) is too importartb be denied reviewQuackenbush v. Allstate Ins. C617 U.S. 706,
712 (1996) (citations omittedgimmons v. City of Racine, Police & Fire Comn8id F.3d 325,
327 (7th Cir. 1994).

The order denying the motion to remove theisiee does not ris® the level of an
immediately appealable order under ehencollateral order doctrine. In order to determine
the question as to whether the Trustee has atteperly such that reoval is warranted, the
Court would be required to anal/zhe merits of the case inder to decide the appeal. The
Court would have to look at the relationship betwdenTrustee and the creditors, as well as the
Chapter 11 plan and the Fifth ifdh settlement, in order to tlgmine whether he should have
disclosed KGR'’s relationship with Wells Fargothe Affidavit of Disinerest, whether he is

“disinterested” based upon the circumstancesosuading the Wells Participant’s involvement in



the Fifth Third Loan and KGR’s representatioh Wells Fargo, and whether the Trustee has
acted in such a manner as to create disa@mnong the creditors.These are all factual
determinations that are intertwined with the mesitshe case, which doemt satisfy the second
prong of theCohentest.

In addition, to show that an order isffaxtively unreviewable,” the Appellants must
show that “an immediate appeal is reqdito ward off irreparable harmlh re Devleig, InG.56
F.3d 32, 34 (7th Cir. 1995). Ti@hapter 11 plan has already been approved and a settlement has
been reached with the debtor's major creditor, thus there would be little difference in the result
by permitting the appeal to go forward now—and further delaying the bankruptcy case—versus
waiting until final judgment has been entered in the Bankruptcy Court. The Court finds that the
Cohencollateral order doctrine doest apply, and the order denyingmoval of the Trustee is
an interlocutory order.
C. Jurisdiction Over Interlocutory Appeal

Because the Court has determined that ¢dihder denying the motion to remove the
Trustee is an interlocutory order, the next gjiom is whether the Court should exercise its
discretion to grant leave todhAppellants go forward with their appeal. 28 U.S.C. § 158(a)
confers jurisdiction on district courts to hear appeals from final atatlooutory orders of
bankruptcy courts, but “a party do@ot have an absolute right titke an interlocutory appeal
from the bankruptcy court. . . . Instead, theypartist seek the leave tife district court.”In re
Salem 465 F.3d 767, 774 (7th Cir. 200&)t{ng 28 U.S.C. § 158(a)(3)kee also In re Jartran,
Inc., 886 F.2d at 866 (“interlocutogppeals are to be taken ‘witave of the court'—obviously,
the district court”);Mitsubishi Int’l Corp. v.Prepetition Senior Lenderdlo. IP 00-1468-C H/G,

2000 WL 1902188, at *1 (S.D. Ind. Dec. 19, 200@tgilocutory appeals may proceed with
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leave of the district court). HUs, the Appellants may proceed witieir appeal only if this Court
grants them leave to do so, and they héwe burden to demonsteatthat “exceptional
circumstances” warrant such leavBee In re National Steel CoyfNo. 05-C-3362, 2005 WL
2171169, at *3 (N.D. Ill. Aug. 31, 2005) (“[A] districtourt has discretion to accept or not to
accept an appeal from a bankruptoyrt’s interlocutory order”)in re Kmart Corp, No. 04—-C—
4978, 2004 WL 2222265, at *1 (N.D. Ill. Oct. 1, 2004A (€ourt will not gran leave to appeal
an interlocutory order abseeixceptional circumstances.™).

No guidance is provided under 28 U.S.C. 8§ 158(a)(3) as to when a district court should
exercise such discretionary jsdiction, and other district courtsave looked to 28 U.S.C. §
1292(b) and cases construing it for guidance as to how they shouldsext@r discretion in
such casesSeee.g, Dempsey2010 WL 918083, at *2n re Capen Wholesale, Ind84 B.R.
547, 549 (N.D. Ill. 1995). Couripplying the standard setrflo under 8 1292(b) in bankruptcy
appeals have adopted its three part test. Utiaethree part test, an interlocutory appeal is
appropriate when it: (1) involves a conlirg question of law; (R over which there is
substantial ground for difference of opinion; a3)l an immediate appeal from the order may
materially advance the ultimatermination of the litigation.See28 U.S.C. § 1292(b)in re
Capen Wholesale, Incl84 B.R. at 549.

The Appellants have not showrattthis case involves a coritiog question of law as to
which there is substantial ground for differerdéepinion, and exercising the Court’s discretion
to hear this interlocutory pppeal would not materially admee the litigation. “Controlling
guestion of law” has been interpreted by the 8#veCircuit to be a pure” question of law,
“something the court of appeatsuld decide quickly and cleanlyithout having to study the

record” in order to resee factual disputesArenholz v. Bd. of Triises of Univ. of 11l.219 F.3d
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674, 676-77 (7th Cir. 2000). The d&ion to remove a bankruptcy ttas is not ambstract issue

of law. The Appellants are notkasg the Court to interpret or clarify a legal principle; rather,
they are asking this Court towiew the factual evidence to emine whether the Trustee is
“disinterested” as defined in the bankruptcyle@mnd whether he acted to create discord among
the creditors. The parsedo not differ as to what control§jilaw applies; they simply disagree
on the Bankruptcy Court’s applicatiof the law to the specific faxin this case Removal of a
trustee “is an extreme remedy, committed ®gbund discretion of the bankruptcy coutin’re
Gunartt 355 F. App’x 66, 68 (7th Ci2009). The Court has a defetiahstandard of review of
the Bankruptcy Court’s findings dact, and the Appellants are essentially asking the Court to
disturb those findings, notdide a question of law.

Additionally, the Court’sdecision to exercise jurisdictioover this interlocutory appeal
would not materially advance the ultimate teration of the litigation, and may do just the
opposite. The current Trustee had already beefngefor nineteen months and had recovered
millions of dollars by the time the Bankruptcourt issued its original ruling denying the
Appellants’ motion to remove the Trustee, and the case has undoubtedly progressed even further
in the past several months sinthe Bankruptcy Court’s decisiomkt. 8-18 at 8. The Chapter
11 plan was approved in July 2012 (Dkt. 7-24)J aettlements have been reached between the
estate and the debtor’s principle lender, H-ifthird Bank. The alleged harm sought to be
avoided would necessarily raoge “undoing” those actions—to ¢hextent that a new trustee
would even be able or willintp do so—and would only serve poolong the case and delay the
ultimate distribution of assets. In weighinlj @f the factors under 28 U.S.C. § 1292(b), the
Court finds it would not be in the interest o$ifice for the Court to exercise jurisdiction over the

Appellant’s interlocutory appeal.
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V. CONCLUSION

For the reasons set forth above, the Court deslio grant the Appellants leave to appeal
the order denying the motion to remove theusiee; therefore, because the Court lacks
jurisdiction over the Appellants’ interlocutorgppeal, the Trustee’s motion to dismiss is

GRANTED. Appellant’s appeal iBISMISSED.

SO ORDERED.

08/20/2013
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